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Abstract. Foreign direct investment (FDI) represents a significant impetus for
sustainable economic growth and development. From the context of the
importance that FDI carries as the transfer of knowledge, experience,
employment growth and development of human capital, its attraction definitely
requires a proper legal basis, namely, the implementation of the law and the
proper functioning of judiciary. The main aim of this study is to elaborate the
legislation on foreign direct investment in Kosovo and to analyse FDI in Kosovo
over the years. This study is based on local literature, specifically the
interpretation of the current law on FDI in Kosovo and international literature to
examine the effects of legislation on a business climate. This study is descriptive,
comparative and analytical, based mainly on secondary data provided by the
World Bank indicators on FDI in Kosovo over the years. Kosovo as a young,
post-war state has drafted a number of reforms in the economic field and in the
field of law enforcement and judiciary, but undoubtedly the current law
governing strategic investments has room for improvement, thus, must be
enforced in order for investors to feel safe while operating in Kosovo. This study
also concludes that Kosovo is attractive for foreign investors due to the
increasing rate of GDP, labour market conditions, high rate of degree holders
complying with labour market requirements. The study goes further with
recommendations on supplementing the current law versus the European FDI
legislation. The major implication of the study is the comparative analysis of
Kosovo’s law in regard to the EU Law on FDI.
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INTRODUCTION

Foreign direct investment (FDI) is a catalyst for economic growth of any
country, whether it is an economically developed or developing country. Foreign
direct investment is recognised in broader economic literature as a source of
knowledge transfer, human capital development, know-how and employment
growth in host countries. The tendency to attract foreign direct investment is evident
in almost every country, regardless of the economic development of the country,
for the sake of the positive effects that FDI has on the economies of the host
countries. Undoubtedly, when it comes to developing countries, as Kosovo is
among other Western Balkan countries, the role of FDI in the economy becomes
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even more pronounced. Kosovo is a new state, but it has implemented a number of
reforms in almost every field, starting with the economic, legal and other.

Legislation, law enforcement and the functioning of the judiciary are, among
other things, preconditions for attracting FDI and for creating a favourable business
climate. It is worth noting that in addition to FDI legislation, political instability
also plays a significant role in attracting FDI in the case of Kosovo. However, the
focus of this study is precisely the analysis of FDI legislation in the case of Kosovo
in the context of the impact on FDI withdrawals as well as the creation of a
favourable climate to attract new investors. Foreign direct investment plays a
crucial role in economic growth. FDI and its impact on the economy are addressed
from both the microeconomic and macroeconomic perspectives. We will analyse
and present the research problem in the context of law and law enforcement on FDI
to see if foreign investors are legally safe to invest in Kosovo.

Foreign direct investment has many implications for the economies of the host
countries. In general, the host countries benefit from technological innovations and
knowledge transfer, human capital advancement, increased competitiveness and
good management practices. However, states are able to absorb and create a
favourable investment climate, which depends on many factors, including law
enforcement, sustainability of economic growth and sustainable economic
development, protection of rights, simple administrative procedures etc.

The absorptive capacity of the host country affects the volume and type of FDI
inflows (Luiz & De Mello, 2014). The latter depends on institutional factors, such
as the recipient economy’s trade regime, legislation, and political stability; and
scale factors, such as balance of payment constraints and the size of the domestic
market for the goods produced via FDI. Despite the many benefits for developing
countries, specifically for the host economies of FDI, it is worth noting that the
current crisis caused by the COVID 19 pandemic will also affect FDI.

Based on the World Investment Report 2020, the overall directional trend in
international production points towards shorter value chains, higher concentration
of value added and declining international investment in physical productive assets.
This will bring huge challenges for developing countries. For decades, their
development and industrialisation strategies have depended on attracting FDI,
increasing participation and value capture in GVCs, and gradual technological
upgrading in international production networks (UNCTAD, 2020). The success of
further development of Kosovo’s economy cannot be imagined without the strong
presence of foreign-owned businesses as a guarantee that this goal will become
objectively achievable (Sahiti, Ahmeti, & Sahiti, 2020).

1. LITERATURE REVIEW

Kosovo is limited in its ability to attract foreign investment due to the lack of
information distribution within global markets, poor international communication
regarding its economic environment and opportunities for foreign investment, and
the absence of a credit rating by a credible foreign rating agency (Group for Legal
and Political Studies, 2017). Based on the report of the International Monetary Fund
on Foreign Direct Investment in European countries compared to the countries of
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the Western Balkans, it is stated, among other things, that the countries of the
Western Balkans, including Kosovo, are less attractive to direct investment, as these
countries still face uncertain prospects for accession to the European Union
(Jirasavetakul & Rahman, 2018). It is also worth adding that despite gaining a
candidate status for the EU, they are still stuck in economic and political reforms.
In general, FDI is also affected by institutional gaps.

Host countries should pay special attention to these gaps, which, according to
(Khanna, Palepu, & Sinha, 2005), include political social systems, openness,
product market, labour market, and capital market.

Another study examines the impact of the indicators of institutional quality
(such as political stability, control of corruption, rule of law, voice and
accountability, regulatory quality and government effectiveness) on inward FDI in
developing and developed countries. The important dimensions of institutional
quality are (1) political stability, (2) administrative quality, and (3) democratic
accountability (Sabir, Rafique, & Abbas, 2019). With regard to the rule of law,
Kosovo has implemented a lot of reforms based on the EU legislation and a lot of
international agreements for supporting and attracting FDI.

FDI is an important vehicle to promote the connection between domestic
economy and international private sector as the history shows that at the end of the
day, countries grow because they produce new and better goods and services, or
find better ways to produce those goods and services, and retain more of the value
added from their exports (World Bank Group, 2017). Every single country is
competitive in the way to attract FDI with regard to both micro and macro benefits
for host countries. Considering the level of economic development, the economies
of the Western Balkans have a greater need for FDI given their limited domestic
savings. However, they also have lower levels of income, and the region may find
it hard to exploit the potential technological and employment spill-overs from FDI
(Estrin & Uvalic, 2016). Even though a lot of studies discuss the positive effect of
FDI in hosting countries, many studies also address negative effects on
competitiveness. Negative spill-overs on local firms are also possible, notably,
through crowding out effects; thus, foreign investors may gain market share at the
expense of local firms (Meyer, 2005).

In the light of the attraction of FDI and influential factors, it is also worth
mentioning the level of transparency. In the economic literature, the discussion
about transparency mostly focuses on corruption, bribery and protection of property
rights, but the issue is much larger as we shall now argue (Drabek & Payne, 2002).
In order to attract more investment, about 2500 bilateral investment treaties have
been concluded worldwide, despite questions about their usefulness, and many
bilateral or regional trade agreements have investment provisions (USAID, 2007).

After setting their activity in Kosovo, investors have to deal with a number of
large institutions, and sometimes protracted bureaucratic procedures (e.g.,
obtaining permits and licenses) are made unaffordable.

This has created a situation where Kosovo has lost its competitiveness with the
countries of the region, especially when the fact is taken into account that the
institutions of these states have able to ‘negotiate’ in a more structured way with
investors (American Chamber of Commerce in Kosovo, 2020).
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2. RESEARCH METHODOLOGY AND DATA

The study of FDI legislation in the context of attracting and creating a
favourable investment climate is a topic that connects the two basic pillars of the
functioning of the state, justice and economy. From this point of view, in this study
national and international literature is discussed, noting the importance of FDI and
the importance of legislation, law enforcement and the judiciary for attracting
foreign investors in case of Kosovo. This study is descriptive in its nature, analytical
and comparative.

The focus is on FDI laws in Kosovo and the FDI rate in the case of Kosovo
over the years. The data used are mainly secondary data provided by the World
Bank indicators, exactly the data on FDI for Kosovo (World Bank, 2020).

In this study, we go also through the interpretation of the legislation through
time stages and the current law on FDI in case of Kosovo. The laws are provided
by the official website of the Republic of Kosovo, Official Gazette published by the
Assembly of Kosovo. Laws, in addition to interpretation, are critically evaluated
giving the recommendations for future reforms.

3. RESULTS AND DISCUSSIONS

Kosovo as a young state with increasing economic growth has designed a
number of reforms in the economic and legal field. In addition to reforms in the
economy, new laws have been drafted specifically on investment and foreign direct
investment. Foreign direct investment in Kosovo is primarily regulated by the Law
“On Foreign Investment which seeks to assure foreign investors that their
investments will be protected and treated fairly and in accordance with the accepted
international standards and practices (Levitt & Botts, 2020). The Republic of
Kosovo ensures equal legal rights for all investors and all domestic and foreign
enterprises (Official Gazette of the Republic of Kosovo, 2015).

The current basic law on foreign direct investment in Kosovo is the Law on
Strategic Investments in the Republic of Kosovo (Law no. 05/L-079, 2020). The
special feature of this law is precisely the scope of the law as it is conceived in
principle to support all investments that the state of Kosovo considers a priority
sector for economic growth, including:

e energy with infrastructure and mining;
transport and telecommunications;
tourism,;
manufacturing industry;
agriculture and food industry;
health;
industrial and technology parks;
wastewater and waste management.

These sectors are also expected to increase the number of employees,
technological and technological development, and transfer of knowledge to
improve the well-being of citizens in the country.
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Based on the fourth article of this law, the procedure for submitting the
application for obtaining the status of strategic investment and concluding the
strategic investment agreement (Law no. 05/L-079, 2017) is provided. According
to Point 1 of Article 4 of this strategic investment law, the investment entity can be
any investment entity whether domestic or foreign, public investment authority and
any public investment authority in cooperation with any foreign or domestic
investor. The investing entity, according to Point 2 of this article, must submit a
written request to the Agency for Investment and Enterprise Support. Point 3 of
Article 4 provides for the conclusion of agreements for strategic investments after
the Government of the Republic of Kosovo has approved the request of the
investing entity for the granting of strategic investment status.

Article 15 of this law provides for procedures for strategic investments (Law
no. 05/L -079, 2020): Administrative procedures provided by this law which are
related to the preparation, selection, implementation and supervision of strategic
investment projects, as well as the issuance of licenses, permits, authorizations and
recommendations, pursuant to this law, are considered as administrative procedures
with high priority and are followed by accelerated procedures by all institutions and
public authorities of the Republic of Kosovo involved in these procedures. The
current law governing strategic investments is conceived towards the legal
regulations of the European Union.

Law no. 02/L-33 is to improve the business climate and conditions in order to
attract foreign investments and ensure fair treatment of investors in accordance with
international standards. The law regulates all aspects of foreign investments,
addressing non-discrimination, expropriation, compliance with
obligations/standards and laws, and, among others, mechanisms for the resolution
of investment disputes (Group for Legal and Political Studies, 2017).

However, according to the study report from the institutes for free market
economy, it is emphasised that administrative obstacles (licensing, cost, time,
obtaining construction permits, prolonged procedures for the use of municipal
property, lack of business premises (economic zones) continue to create problems
for foreign businesses (Institute for Free Market Economics, 2019) in addition to
the current law as other laws in this regard count:

e Law no. 02/L-123 on Business Organisations;

Law no. 04/L-159 on Economic Zones;

Law no. 02/L-75 on Arbitration;

Law no. 2004/7 on the Kosovo Chamber of Commerce;

Law no. 2004/12 on Standardisation (Regulation no. 2004/12);

Law no. 03/L-008 on Execution Procedure;

Law no. 05/L-057 on the Establishment of the Kosovo Credit Guarantee
Fund.

We can conclude that Kosovo has established a lot of reforms in order to
achieve competitiveness towards attracting FDI. Thus, it is expected that the law,
judiciary and contract enforcement will affect positively the FDI in case of Kosovo,
and the economic growth will increase.
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GDP growth (annual %)

o N

2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019
GDP growth (annual %) 2.61 6.03 4.50 7.29 6.31 3.60 3.31 4.38 2.81 3.44 1.22 4.10 4.07 4.23 3.82 4.17

Fig. 1. GDP trends in case of Kosovo (2004-2019).

Figure 1 source: World Bank indicators (World Bank, 2020), GDP growth for
Kosovo, time period 2004—2019, the authors’ calculations.

Figure 1 presents the data related to the GDP growth annual as percentage for
time period of 2004—2019 in case of Kosovo. As we can see from Fig. 1, GDP has
an increasing trend in the time period under consideration. In 2004, GDP was 2.61
when the highest percentage of GDP growth rate was 4.38 in 2011. GDP trend, in
general, is positive with some fluctuations in the time period under consideration.

Foreign direct investment, net inflows (% of GDP)

14
12
10

S N B~ O ®

2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019

e Foreign direct investment, net

inflows (% of GDP) 1.50 3.65 9.6212.97 9.48 7.13 8.40 7.99 4.51 5.25 2.70 5.33 3.63 3.96 4.01 3.84

Fig. 2. FDI trends in case of Kosovo (2004-2019).

Figure 2 source: World Bank indicators (World Bank, 2020), FDI growth rate
for Kosovo, time period 2004—2019, the authors’ calculations.

Figure 2 illustrates the data related to FDI net inflows as percentage of GDP
from World Bank indicators. FDI shows an increasing and positive trend when in
2004 the rate of FDI net inflows was 1.50 in case of Kosovo. The highest value of
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FDI was 12.9 in 2007. From 2007 to 2012, the trend was decreasing. In 2015, the
trend reached 5.33, and in 2019 the FDI trend was 3.84. Based on macroeconomic
statistics from the Central Bank of Kosovo, FDI in the first quarter of 2020 was
104.7 million (T1) and 60.1 in the second quarter (Central Bank of Kosovo, 2020).
This drastic reduction is also a result of the conditions created by the COVID 19
pandemic.

Thus, we can conclude from the data presented that the law on FDI in case of
Kosovo should positively affect the FDI growth rate even though the rate has its
own fluctuations. We can also note that the law enforcement and judicial reforms
are the key issue in attracting FDI. In its turn, FDI is also important for developed
countries by enhancing their competitiveness, creating jobs and economies of scale,
bringing capital, technologies, innovation, expertise, and opening new markets for
the exports. It supports the objectives of the Investment Plan for Europe and
contributes to other projects and programmes (European Union Regulation, 2019).

Kosovo is in an advantageous position, in contrast to other Balkan countries,
due to a high rate of youth in the labour market, positive and increasing trend of
GDP and flat rate of corporate tax. With regard to attracting FDI in case of Kosovo,
the ratified Law on Strategic Investment aims at facilitating market access for
investors in key sectors (Collaku, 2018).

CONCLUSIONS

Kosovo, as a young state with a growing economy, has consistently drafted
judicial reforms, law enforcement, including legislation governing strategic
investments. Kosovo has implemented a number of international agreements for
trade liberalisation and the creation of economic zones in order to increase the
attractiveness of the economy for foreign investors. Kosovo is known for a high
number of remittances which, in addition to private consumption, are also known
for investments. However, law enforcement is one of the main challenges towards
building trust in attracting foreign investors. Kosovo has made a lot of progress in
running a business as well as in completing the Legal Framework for Foreign Direct
Investment (legal infrastructure regulated and harmonised with the EU standards);
however, the improvement of the legal environment, namely, the strengthening of
the rule of law, according to the research findings, is one of the issues for which the
Government of Kosovo should take faster measures as a precondition for the
operation and development of business and the attraction of foreign businesses
(Institute for Free Market Economics, 2019).:

The GDP growth in case of Kosovo had an increasing trend for the time period
0f2004-2019. Thus, FDI shows fluctuations between the cycles but in average the
trend remains decreasing. We can note that Kosovo should do more in this regard,
as the economy can benefit from FDI in every area, including human capital
development through training, increasing the employment rate, technical and
technological developments, increasing exports, increasing competitiveness in
sectors etc. To this end, the law on foreign direct investment must be enforced in
order for investors to feel safe while operating in Kosovo.
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In addition to the advantages that the state of Kosovo has in the legislation on
FDI, as well as on the labour force that is considered young in the region, the
political factor is also important, namely, the political stability of the country in
terms of attracting FDI and creating a favourable business climate for investment.
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