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THE PROSECUTOR’S EVOLUTION

Scott Ingram*

ABSTRACT

It is axiomatic that American prosecutors possess significant discretion. What
varies among prosecutors is how they use their discretion. How they use their
discretion derives from how prosecutors perceive their role. Different prosecutors
perceive their role differently. Some see themselves as representing the victim and
others see themselves as ensuring just outcomes. These differences emerge from the
American prosecutor s distinct evolution. Over 200 years, the American prosecutor
has transformed through various stages. The private prosecutor, an attorney the
victim hired, originated from the British system. With the expansion of democratic
institutions, the prosecutor became political, representing a particular political
party’s interests. Abuses led to prosecutors becoming more professional, representing
the state. This disconnected prosecutors from their community. Proactive prosecutors
emerged to reconnect prosecutors to their community. Then, in 2016, a new wave of
prosecutors emerged. These prosecutors saw themselves protecting defendants from
a punitive criminal justice process.

This article explores these different perspectives, looking for commonalities that
can define the American prosecutor s identity. Three emerge. First, prosecutors are
public servants. Though they may serve different publics and do so in different ways,
all seek to serve public interests. Second, they represent the community. Prosecutorial
policies and case selection derive from community values and priorities. Finally,
prosecutors are opportunistic. When given the opportunity to expand their discretion
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THE PROSECUTOR’S EVOLUTION

On January 2, 2020, the first court day of newly elected Fairfax County, Virginia
prosecutor Steve Descano’s term, his chief trial assistant appeared in court to
implement one of Descano’s campaign promises: the refusal to prosecute “simple
possession of marijuana” cases.! When the chief trial assistant moved to dismiss
the first case he explained the policy’s rationale.? The judge denied the request,
citing the preference, in his court anyway, for individual decision-making rather
than blanket no-prosecution policies.’ The prosecutor’s request exemplifies the new
wave of prosecutors who are changing the way prosecutors run their offices and
evaluate their cases.’ Yet, as the judge’s resistance demonstrates, some object to this
because prosecutors do not traditionally do these things.® That is the point according
to these new prosecutors.® They want to change how prosecutors do business.’

This change resurrects a question about what prosecutors should do. Do
they simply prosecute the cases brought to them or do they perform additional
functions?® Are they criminal justice policymakers?® Do they advise and oversee
the police?!® Do they represent the victim’s interests?!! Do they investigate cases?'?
Are they responsible for alleviating mass incarceration?'?

Justin Jouvenal & Racel Weiner, Prosecutors Won't Pursue Marijuana Possession
Charges in 2 Northern Va. Counties The Wash. Post, Jan 2, 2020 For Descano’s
campaign platform, see Steve Descano, Progressive Justice: The Case for Criminal
Justice Reform in Fairfax County, available at: https://staticl.squarespace.com/
static/5b08d8fd85ede1bScc3e7d9¢/t/5d8b5b91def8834a61161e22/1569414039552/
ProgressiveJustice-SteveDescano.pdf.

Jouvenal & Weiner, supra note 1.

3 Id. Later in the day, the judge relented and granted the dismissal. /d.

See generally, EMiLY BAZELON, CHARGED: THE NEW MOVEMENT TO TRANSFORM
AMERICAN PROSECUTION AND END Mass INCARCERATION Random House (2019); see
infra Section V.

5 Jeffrey Bellin, Defending Progressive Prosecution, 39 YALE L. & PoL,y REv. 218 (2020)
(identifying and answering objections to progressive prosecution). See also Laurie
Levenson, Progressive Prosecutors: Winning the Hearts and Minds of Line Prosecutors,
60 AMm. CriM. L. REv. 1495 (2023).

BAZELON, supra note 4, at Xxxvii-xxviii.

7 Id. and Levenson, supra note 5, at 1496-98.

8 See generally JOAN JACOBY, THE AMERICAN PROSECUTOR: A SEARCH FOR IDENTITY (1980)
Leonard R. Mellon et al., The Prosecutor Constrained by His Environment: A New Look
at Discretionary Justice in the United States, 72 J. CRiM. L. & CRIMINOLOGY 52 (1981);
Laurie L. Levenson, Working Outside the Rules: The Undefined Responsibilities of
Federal Prosecutors, 26 FORpHAM URB. L.J. 553 (1999); and Kay L. Levine, The New
Prosecution, 40 WAKE FOREST L. REv. 1125 (2005).

Alissa Pollitz Worden, Policymaking by Prosecutors: The Uses of Discretion in
Regulating Plea Bargaining, 73 JUDICATURE 335(1989-1990) and Mellon, JAcOoBY &
Brewer supra note 8, at 53-54.

10 George F. Cole, The Decision to Prosecute, 4 LaAw & Soc. REv. 331, 334-337 (1970). See
generally Allen F. Anderson, The Police, the Prosecution, and Plea Negotiation Rates:
An Exploratory Look, 12 CRiM. JUST. REv. 35 (1987).

Irene Oritseweyinmi Joe, The Prosecutor’s Client Problem, 98 Bost. UNIV. L. REvV. 885
(2018).

12 W. Allan Williams, The Case for Proactive Prosecution, 13 Crim JUsT. J. 389 (1991-
1992).

Angela J. Davis, The Prosecutor’s Ethical Duty to End Mass Incarceration, 44 HOFSTRA
L. REv. 1063 (2016).
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The varied demands imposed on prosecutors have led to criticism. Some
argue that prosecutors have too much power.'* It is too easy for them to obtain
wrongful convictions, prosecute political opponents, and overwhelm beleaguered
defense attorneys.'> Others assert prosecutors have too much discretion because
no one in the court system can effectively hold them accountable.'® Some critics
perceive prosecutors as more punitive than rehabilitative.'” Another group argues
prosecutors engage in misconduct through closing arguments, suppression of
evidence, and statements to the public.'®

Professor David Sklansky identifies these problems plus an additional
problem that he says is less frequently discussed.!” He recognizes the prosecutor’s
ambiguous role in the criminal court process.?’ This ambiguity appears most clearly
when we think of prosecutors as ministers of justice and as advocates. On one hand,
prosecutors represent one side in a story-telling competition.?! In this competition
both sides must zealously compete for the adversarial system to work.? After all, if
one were to engage in a competition where only one side plays to win, there would
not be much of a competition. Yet prosecutors are called upon to do much more
than this. They must objectively evaluate cases.”® They must ensure all discoverable

Angela J. Davis, The American Prosecutor: Independence, Power, and the Threat of
Tyranny, 86 lowa L. Rev. 393 (2001).
Ellen Yaroshefsky, Wrongful Convictions: It Is Time to take Prosecution Discipline
Seriously, 8 UNtv D.C. L. Rev. 275 (2004), Fred C. Zacharias & Bruce Green, The Duty
to Avoid Wrongful Convictions, 89 Boston UNiv. L. Rev. 1 (2009); Laurie Levenson,
The Politicization of Prosecutors: A Tribute to the Work of Bennett Gershman, 16 OHIO
ST. Untv. L. REv. 325 (2018); Irene Oritseweyinmi Joe, Regulating Mass Prosecution,
53 U.C. Davis L. Rev. 1175 (2020); Peter A. Joy & Kevin C. McMunigal, Overloaded
Prosecutors, 33 CRiM. JUsT. 31 (2018).
KENNETH CULP DAvis, DISCRETIONARY JUSTICE: A PRELIMINARY INQUIRY, (1969); Donald
G. Gifford, Meaningful Reform of Plea Bargaining: The Control of Prosecutorial
Discretion, 1983 Un1v. ILL. L. REv. 37 (1983); Robert L. Misner, Recasting Prosecutorial
Discretion, 86 J. CRiM. LAW & CRIMINOLOGY 717 (1995); David Sklansky, The Nature
and Function of Prosecutorial Power, 106 J. CRIM. L. & CRIMINOLOGY 473 (2016);
Bruce A. Green & Ellen Yaroshefsky, Prosecutorial Accountability 2.0, 92 NOTRE DAME
L. REv. 51 (2016); David Keenan et al.,The Myth of Prosecutorial Accountability After
Connick v. Thompson: Why Existing Professional Responsibility Measures Cannot
Protect Against Prosecutorial Misconduct, 121 YALE L. J. ONLINE 203 (2011); Stephanos
Bibas, Prosecutorial Regulation Versus Prosecutorial Accountability, 157 UNIV. OF
PENN. L. REV. 959 (2009); Daniel C. Richman, Old Chief v. United States: Stipulating
Away Prosecutorial Accountability, 83 VA. L. REv. 939 (1997).
17" David Sklansky, Problems with Prosecutors, ANN. REv. CRM. 2.8-2.9 (2018).
Michael D. Cicchini, Combating Prosecutorial Misconduct in Closing Arguments, 70
OkLA. L. REv. 887 (2018); Cynthia E. Jones, A Reason to Doubt: The Suppression of
Evidence and the Inference of Innocence, 100 J. CRIM. L. & CRIMINOLOGY 415 (2010);
John G. Browning, Prosecutorial Misconduct in the Digital Age, 77 ALB. L. REv. 881
(2014).
19 Sklansky, supra note 17, at 1:2.1-2.19.
2 Id.
21 Gary Goodpaster, On the Theory of American Adversary Criminal Trial, 78 J. CRim. L.
& CRIMINOLOGY 118 (1987).
22 [d
3 Kenneth J. Melilli, Prosecutorial Discretion in an Adversary System, 1992 N.Y.U. L.
REV. 669 (1992); Bennett L. Gershmann, The Prosecutor’s Duty to Truth, 14 Geo. J. OF

4
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information reaches the defense attorney.* They must protect the defendant’s
rights.” In short, they must remain neutral.’® Prosecutors must choose a path or
somehow follow two paths at once. This creates an identity crisis for prosecutors.

Professor Sklansky is not the first to recognize this. Over forty years ago,
Joan Jacoby published an often-cited work entitled The American Prosecutor:
A Search for Identity.?” In this book, she devotes a chapter to the prosecutor’s
historical development.?® She identifies the prosecutor’s origins as an appointed but
minor official.* Then the prosecutor becomes elected.*® Over time, the prosecutor’s
discretion increases.’’ She ends arguing that prosecutors need to embrace their
policy-making ability and use it to confront crime problems.?? Even forty years later,
this is still the most comprehensive treatment of the prosecutor’s developmental
arc.

While Jacoby’s work remains the most complete, others have examined
segments in closer detail. The American prosecutor’s story begins with its European
roots.*® As people settled in the colonies they brought their legal traditions with
them and adapted them to their new surroundings.’* Other scholars explored the
increasingly formal legal systems that emerged in the Revolutionary years.>
From there, different scholars examined the transition from victim-centered
prosecution to state-driven prosecution.’® Another group studied the transition to

LecaL EtHics 309 (2000); Alafair S. Burke, Talking About Prosecutors, 31 CARDOZO

L. REv. 2119 (2010).

Sara Gurwitch, When Self-Policing Does Not Work: A Proposal for Policing Prosecutors

in Their Obligation to Provide Exculpatory Evidence to the Defense, 50 SANTA CLARA L.

REV. 303 (2010) and Ellen Yaroshefsky, Ethics and Plea Bargaining — What's Discovery

Got to Do With It, 23 Crim. JusT. 28 (2008).

2 Bruce A. Green, Gideon s Amici: Why do Prosecutors so Rarely Defend the Rights of the
Accused, 122 YaLE L.J. 2336 (2013) and Eric S. Fish, Prosecutorial Constitutionalism,
90 So. CaL. L.R. 237 (2017).

% H. Richard Uviller, The Neutral Prosecutor: The Obligation of Dispassion in a

Passionate Pursuit, 68 FORDHAM L. REV. 1695 (2000).

JACOBY, supra note 8.

See generally, id., chapter one.

¥ Id. at 19-28.

24

27
28

0 Id.
Id
2 1d

3 FRANK MILLER, PROSECUTION: THE DECISION TO CHARGE A SUSPECT WITH A CRIME
(1970) and W. Scott van Alstyne, The District Attorney — A Historical Puzzle, 1952 W1s.
L. REv. 125 (1952) and JoHN LANGBEIN, THE ORIGINS OF ADVERSARY CRIMINAL TRIAL
(2003).

* o Id.

35 See e.g. WiLLIAM E. NELSON, AMERICANIZATION OF THE COMMON LAW: THE IMPACT OF

LEGAL CHANGE ON MASSACHUSETTS SOCIETY, 1760-1830 (1994)(Other scholars explored

the increasingly formal legal systems that emerged in the Revolutionary years).

Allen Steinberg, From Private Prosecution to Plea Bargaining: Criminal Prosecution,

the District Attorney, and American Legal History, 30 CRIME & DELINQ. 568 (1984);

Thomas Meehan, Courts, Cases, and Counselors in Revolutionary and Post-

Revolutionary Pennsylvania, 91 THE PENN. MAG. oF HisT. AND Bio. 3 (1967); Kathryn

Preyer Crime, the Criminal Law and Reform in Post-Revolutionary Virginia, 1 L. & HIST.

REv. 53 (1983).

36
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professionalism.?” At the same time, legal scholars and sociologists began studying
the prosecution function.*® Their reports supplement the historical record.*® Today,
scholarship on prosecutors abounds.** These works, taken together and added to
modern prosecutorial activities, provide a view of the prosecutor’s more recent
transitions. This article connects this disparate scholarship into a unifying narrative
that illuminates the prosecutor’s developmental arc.

Explaining the prosecutor’s developmental arc serves three purposes. First, it
fills a prominent scholarship gap. We cannot fully understand today’s prosecutors
if we do not know their evolutionary development. This article accomplishes this
by updating Jacoby’s work. Second, scholars, almost universally, recognize that
prosecutors play the central role in the criminal court process.*' Professor Sklansky
observed that “above all else, prosecutors are mediating figures, straddling the
frontiers between adversarial and inquisitorial justice, between the police and the
courts, and between law and discretion.”*? While there is little dispute that today’s
prosecutors fill the role, the question remains how this occurred. By understanding
this evolution, we can better address the ongoing problem of prosecutorial
misconduct.” Finally, by exploring the prosecutor’s evolution, we can begin
resolving the prosecutor’s identity crisis. Tracing the prosecutor’s development
helps rectify the prosecutor’s client problem.* It also helps us understand why some
prosecutors function differently from others and why painting the prosecutorial
function with a broad brush leads to a distorted picture.*

1d. See also Carolyn B. Ramsey, The Discretionary Power of “Public” Prosecutors in
Historical Perspective, 39 Am. CRiM. L. REv. 1309 (2002).
3 RoscOE POUND, CRIMINAL JUSTICE IN AMERICA (1930) and RaAyMOND MoOLEY, PoLITiCS
AND CRIMINAL PROSECUTION (1929).
¥ Id.
A search of Google Scholar for articles referencing “United States prosecutor”
returned over 17,000 articles. These include: Jeffrey Bellin, The Changing Role of the
American Prosecutor; 18 OHio ST. J. Crim. L. 329 (2020); Brandon Hasbrouck, The
Just Prosecutor;, 99 WasH. UL Rev. 627 (2021); Thomas P. Hogan, De-prosecution
and death: A synthetic control analysis of the impact of de-prosecution on homicides,
21 CRIMINOLOGY & PuB. PoL’y 489 (2022); Ronald F Wright, Prosecutors and their
state and local polities, 110 THE J. CRiM. L. AND CRIMINOLOGY 823 (2020); Shima B.
Baughman and Megan S. Wright, Prosecutors and Mass Incarceration, 94 S. CaL. L.
REv. 1123 (2020); Alexandra L. Cox, & Camila Gripp, The Legitimation Strategies of
“Progressive” Prosecutors, 31 SOCIAL & LEGAL StuD. 657 (2022); Tyler Yeargain,
Prosecutorial Disassociation, 47 AM. J. CriM. L. 85 (2020).
Davis, supra note 14, at 408-414, Jonathan A. Rapping, Who's Guarding the Hen
House? How the American Prosecutor Came to Devour Those He is Sworn to Protect,
51 WasSHBURN L.J. 513 (2011); Jason Kreag, Prosecutorial Analytics, 94 WasH. UN1v. L.
REV. 771 (2016) but see Jeffrey Bellin, The Power of Prosecutors, 94 N.Y.U. L.vREv. 171
(2019).
2 David A. Sklansky, The Nature and Function of Prosecutorial Power, 106 J. CRIM. L. &
CRIMINOLOGY 473 (2016).
On the need to restrain prosecutorial misconduct, see Jennifer Lee, ‘Justice for All’: The
Necessity of New Prosecutorial Accountability Measures, (Feb. 7, 2020). Available at
SSRN: https://ssrn.com/abstract=3534139 or http://dx.doi.org/10.2139/ssrn.3534139.
See generally Joe, supra note 11.
At this point it is important to note that this is a broad picture. Future work is required to
make each of these phases more granular in their analysis. When that happens, it is likely
that more subtle changes occurred within each of these phases.

41

43

44
45
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THE PROSECUTOR’S EVOLUTION

The prosecutor’s developmental arc, or evolution, reveals the incremental
expansion of prosecutorial authority from representing a specific client to solving
broad societal problems. This evolution occurred in five distinct phases. The first is
the “private” phase.* Prosecutors served private interests. In fact, prosecutors were
not the lawyers but those who initiated the criminal complaint, usually the victim.
This yielded to the “political” phase where prosecutors served the state’s interest
as embodied by their respective political party interests.*” While independent of
specific clients, the local political party greatly influenced the criminal prosecution
machinery. This phase transitioned to the “professional” phase where prosecutors,
though still representing the state, separated themselves from substantial party
control.*® In this role, the “minister of justice” model emerged. Recently, this phase
began fading as prosecutors established closer connections to their community.
First, there is the “proactive” phase where prosecutors expand upon their traditional
role to address community crime problems.*> Most recently, as noted at the outset,
the “progressive” phase has arrived.*® These prosecutors use their power to address
wider social problems caused, at least in part, by the previous prosecutor phases.

Prior to embarking on this historical journey, it is important to note that
there are not clear, delineated boundaries between the phases. Different places
evolved at different times. Additionally, remnants of one phase may remain even
as prosecutors move onto another phase. As the journey unfolds, aspects of earlier
phases will sound similar to today’s prosecutors. These echoes of earlier phases
provide clues to the prosecutor’s identity. They remain relatively constant despite
variation in perception. Similarly, this is an evolution not a revolution. Even today’s
“progressive” phase has not fundamentally changed the day-to-day work that
prosecutors perform. The prosecutorial function continues to evolve.

1. PRIVATE PROSECUTORS

The American prosecutor’s origin story remains clouded. One reason for this is the
lack of uniformity between the colonies. Different colonies were settled at different
times and by different groups. Consequently, their legal systems developed
differently. The American prosecutor appeared within the English common law
tradition and assimilated French and Dutch influences. These influences, plus the
uniqueness of the colonial environment, gave birth to the American prosecutor.
The predominant feature of the early American prosecutor was the co-
existence of public and private aspects.”® At different times, colonies created
public attorneys who represented the British Crown’s interests or the local public’s
interests.*? Initially, this public attorney was a minor figure who performed a mix of
administrative and legal duties.” Instead, private individuals carried the bulk of the

4 See Section 1, infra.

47 See Section 2, infra.

4 See Section 3, infra.

See Section 4, infra.

0 See Section 3, infra.

S JACOBY, supra note 8, at 19-28.

52 See e.g. LAWRENCE H.GIPSON, AMERICAN LOYALIST: JARED INGERSOLL (1971).
53 JACOBY, supra note 8, at 19-28.

49
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law enforcement burden.* When people referred to prosecutors at this early time,
they meant the person who initiated the case, the private individual. The public
figure was not the prosecutor. These private prosecutors, if the case was sufficiently
serious, would hire private attorneys to represent them throughout the process.*
If they could not afford a private attorney, the public attorney oversaw the case.’

A. A DECENTRALIZED PROCESS EMPHASIZING PRIVATE INTERESTS

To understand how “prosecutors” functioned during the private prosecution phase,
we must understand early American court procedures and court roles. Although each
colony differed in its terminology, procedures and structures, there were some basic
similarities owing to the eventual dominance of the British legal system.’” While
the British system operated on a “pure” private model, no American colony fully
adopted it; instead, the colonies blended the private model with a public aspect.*® To
prevent against excessive authority, however, they utilized decentralized processes,
giving individual victims the most control.” How much process also varied between
colonies. In Massachusetts, for example, an organized, formal system existed.®
This contrasted with New York’s less formal and less respected court system.®!
Each colony operated a similarly structured court system.®> A single person,
with authority to resolve minor matters and send more serious matters to the next
higher court, entailed the first level.®* This individual went by different names in
different places.®* Small towns might have one person serve the entire town while
larger population centers utilized multiple individuals to hear and resolve matters.*
In this court, the people and the law interacted intimately and informally, something

3 ALLEN STEINBERG, THE TRANSFORMATION OF CRIMINAL JUSTICE, PHILADELPHIA 1800-
1880, 430-44 (1989).

¥ Id.

% Id.

57 LAWRENCE M. FRIEDMAN, A HISTORY OF AMERICAN Law, 50-53, 66 (3d ed. Oxford Univ.
Press 2005) and Douglas Greenberg, Crime, Law Enforcement and Social Control in
Colonial America, 26 AM. J. LEG. HisT. 293, 295 (1982).

8 FRIEDMAN, supra note 57, at 32-37 and Yue Ma, Exploring the Origins of Public
Prosecution 18 INT. CRIM. JUST. REV. 190 (2008).

% J. WILLARD HURST, THE GROWTH OF AMERICAN LAw: THE LAWMAKERS (1950) 174-5;
and FRIEDMAN, supra note 57, at 17-19.

% David H. Flaherty, Crime and Social Control in Provincial Massachusetts, 24 HisT. J.

339 (1981).

Douglas Greenberg, The Effectiveness of Law Enforcement in 18th Century New York,

19 Am. J. LEG. HisT. 173 (1975).

¢ Erwin C. Surrency, Courts in the American Colonies 11 Am. J. LEG. Hist. 347 (1967) and
HugrsT, supra note 59, at 98-9 but see FRIEDMAN, supra note 57, at 4-7, 37.

% STEINBERG, supra note 54, at 6, 39-41.

¢ In Philadelphia, the “prosecutor” went to the alderman. STEINBERG, supra note 36, at

571. In the New England colonies it was the magistrate. Flaherty, supra note 60, at 341.

In the southern colonies, it was the justice of the peace. Nathaniel J. Berry, Justice of the

Peace Manuals in Virginia Before 1800, 26 J.S. Legal Hist. 315 (2018). For consistency

sake, this article uses “justice of the peace.”

Allen Steinberg, The Spirit of Litigation: Private Prosecution and Criminal Justice

in Nineteenth Century Philadelphia, 29 J. Soc. Hist. 231 (1986) (multiple judges in

Philadelphia).

61
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Professor Lawrence Friedman termed “low law.”* Most cases began and ended at
this stage.®”” More serious matters such as high misdemeanors and felonies were sent
to a grand jury associated with the county court.®® This was the formal colonial—
and later state—court.” Its procedures were more formal and only met certain times
throughout the year.” Usually, those sitting at this court had formal legal training.”!
Appeals from these courts and the most serious cases went to the highest court
level.”” During colonial times, when there was no separation of powers, the highest
court level consisted of the governor and his council.” As a result, when this court
met, it was at the colonial capital.”* This meant litigants and witnesses came from
across the colony to this court for trial.” One must remember that there was also
no appeal as we presently think of them.” As a case progressed through these three
levels, each new level meant a new trial.”’

When examining the role different people played in this court structure, it is
important to delineate two important crime categories. The first is that of crimes
against property and people. These ranged from murder to assault to burglary.” In
each instance there is an identifiable victim, someone with an interest in pursuing
the case.” These cases moved through the system based on victim desire and legal
sufficiency.® Generally, private attorneys represented the two sides.?! For resolution,
they had to rise to the middle level of courts.®? The second category includes moral
offenses ranging from adultery to disorderly conduct or public drunkenness.®
Generally, these offenses were only prosecuted when they created social problems.
Most colonial jurisdictions lacked the resources to prosecute such offenses because
it required a public figure, paid by the colony.® Prosecuting such offenses also
required high functioning legal systems, meaning they had the resources to process

¢ Lawrence M. Friedman, High Law and Low Law, 10 FL. UN1v. L. REV. 53 (2014). Low
law is the unwritten law that people use to resolve perceived legal barriers to accomplish
their objectives. In a sense, it is similar to Roscoe Pound’s dichotomy between the law
in action and law on the books. Roscoe Pound, Law in Books and Law in Action, 44 Am.
L. Rgev. 12 (1910).

7 HuURST, supra note 59, at 147.

¢ Surrency, supra note 62, at 269-270.

% George Fisher, Plea Bargaining s Triumph, 109 YALE L. J. 857 (2000).

o Id.

T
2 Surrency, supra note 62, at 268-269.
B Id.
*oId
BoId
% Id.
7 Id.
8 STEINBERG, supra note 54, at 48-51.
®Id.
80 Id.
81 [d

82 Id. See also Fisher, supra note 69, at 861-862.

8 Steinberg, supra note 65, at 233; See also David H. FLAHERTY, Law and the Enforcement
of Morals in Early America, in 1 CRIME AND JUSTICE IN AMERICAN HISTORY, 127, 129-
130 (Erik Monkonnen ed., 1991) and Greenberg, supra note 57, at 303.

FLAHERTY, supra note 83, at 140.

8 Id.

84
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cases.’ High functioning systems were necessary because most morals offenses
were nonindictable, meaning that the lowest level court had jurisdiction to resolve
the matter.’’” Whether the offense was indictable or not determined which court
actors performed which function.

In cases involving a victim, the victim initiated the process and was the
“prosecutor.”® They initiated cases by appearing before the “judge” of the lowest
level court.® Once before the “judge,” the “prosecutor” would present his claim.*
If the “judge” found the claim meritorious, and the “prosecutor” paid the requisite
fee, the “judge” would order the defendant to appear.”’ Once the defendant
appeared, the “judge” would hear the defendant’s version.”> Minor cases would be
resolved immediately, or ignored completely, but more serious offenses would be
bound over for the mid-level court.”® If the “judge” found the claim lacking, the
“prosecutor” could locate another “judge” who might hold a different opinion.**
With this system, the victim’s main discretionary concern seems to be whether
the possible sanction was worth the fee payment. Ultimately, the “prosecutor’s”
discretion was unlimited. Even if the “judge” bound over the “prosecutor’s” case,
the “prosecutor” could terminate the action by simply not appearing at the next
court date.” “Prosecutors” would often terminate the case due to the costs incurred
with each step in the process and because the “prosecutor” and defendant often
knew each other.”® This familiarity led to informal resolution, outside the court
process.”” It also meant that someone could be “prosecutor” one day and defendant
another day.”® In this sense, the courts preserved order but did not resolve conflict.

The Justice of the Peace played the most critical role when resolving
“prosecutor” complaints. Justices of the Peace originated in the British system
and eventually crossed the Atlantic to the colonies.” The British Crown required
dispute resolution mechanisms but did not want to pay for them.!”” The monarchy
devised a model whereby private complainants went to a local official for dispute

% Greenberg, supra note 57, at 325-6.

Steinberg, supra note 65, at 233.

Allen Steinberg, The ‘Lawman’in New York: William Travers Jerome and the Origins
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resolution.'”! Had the Crown desired, it could have created a more centralized
and professional prosecutorial corps.'® Instead, it opted for a local solution with
resolutions based on community knowledge and practices.!®® These Justices of the
Peace conducted cursory investigations and adjudicated disputes.!®* Rather than
monetary payment, the British Crown rewarded Justices of the Peace with honor
and authority.!%

Justices of the Peace performed both investigative and adjudicative functions.
Their investigative work was not modern investigative work but involved hearing
from witnesses produced by the “prosecutor” and memorializing the statements.'"”
Often this entailed asking those involved in disputes relevant questions to determine
responsibility.'® Once they gathered the information, they decided what to do with
the case. They could find the case lacked sufficient evidence. If the offense was
sufficiently serious, they could send it to the grand jury.!” If there was sufficient
evidence of only a minor offense, the Justice of the Peace could impose a sanction. !

Justices of the Peace heard a wide range of cases. Professor Steinberg recounts
a typical day for a Philadelphia Justice of the Peace, known as an alderman. “On a
typical day in 1848, one alderman heard six assault and battery cases, three larceny
cases, three breach of ordinance cases, one firecracker case, one fast driving case and
one case of throwing “torpedoes” on the stage of the Arch Street Theatre; committed
three boys to the House of Refuge, issued two landlord’s warrants of eviction, two
private notices and eight summonses; had one man examined for life insurance
and one operated on for opthalmia; and conducted one marriage ceremony.”!!!
This variety and quantity brought crowds to the office daily and established close
relationships between the community and the Justice of the Peace.!'

Despite performing investigative and adjudicative functions, the Justices of
the Peace usually lacked formal legal training. Instead, these men obtained their
positions due to their community standing.!'* They were men of “substance and
power” in their communities."!* Their social standing derived from reputation
rather than education. Most Justices of the Peace could not read or write.'"* In some
places, Justices of the Peace were local politicians. For example, in Philadelphia,
the Mayor was selected from the Justices of the Peace.!'® Legal training for Justices
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of the Peace was not required because people generally did not trust lawyers.!'” The
citizenry feared lawyers’ ability to use law as an oppressive tool and thus preferred
the informal dispute resolution process provided by Justices of the Peace.!!®

If the offense was sufficiently serious and the Justice of the Peace believed the
evidence was sufficient, the Grand Jury would hear the case. These grand juries
primarily served a screening function. They filtered out cases that were not worth
pursuing or for which the “prosecutor” did not appear.''® When the grand jury found
the evidence sufficient and the case worthwhile, it would issue an indictment and
those with legal training would handle the case.'? Most cases that came before
the grand jury were dismissed because the “prosecutor” failed to appear.'*! These
“prosecutors” either received the resolution they sought prior to the grand jury
hearing the case or did not understand that their case had to progress from the
justice of the peace to the grand jury.'*> As time passed, those with legal training
criticized the grand jury for allowing too many unworthwhile cases through the
screening process.!'?

Grand Juries also served an important community function. Comprised of
leading citizens, the grand jury served the community by identifying problems.'*
Grand juries played a critical role as the United States transitioned from colony
to nation.'” Grand juries oversaw local government functioning and held local
officials accountable for their actions.'?® They did this through “presentments”
whereby the grand jury recommended criminal charges based upon the grand jury’s
own investigation.'?” Like the Justices of the Peace, the investigations grand juries
performed entailed merely questioning witnesses that appeared before the grand
jury.’?® Like indictments, any presentment alleging criminal activity went to a
legally trained attorney.'”

The legally-trained attorney was responsible for drafting the formal legal
document that charged the defendant.!*® These attorneys ranged in ability. Some,
such as those in New York, were prominent attorneys who listed the state among
their clients.”®! Others lacked significant legal ability and could not find work
elsewhere.'*? Once they drafted the indictment, the attorney handled administrative
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duties, including scheduling the case, receiving the case file, and determining
which cases received priority.!* This was the extent of their discretion, however.
They had no interest in the outcome of the case.’** In fact, intervening in the case
was perceived as the state sanctioning the “prosecutor’s” case.'* This was only
warranted in cases of “great public interest.”'3¢ Yet these attorneys did perform
some legal work. They presented cases to the grand jury and, if no private attorney
represented the “prosecutor,” then the publicly appointed attorney would represent
the “prosecutor.”’®” If no private attorney appeared for the defense either, the
publicly appointed attorney would represent both sides in the case.'*® Assuming
private counsel appeared for the “prosecutor,” the publicly appointed attorney
would prepare a case summary for the private attorney’s use during trial.'®

Like the Justices of the Peace, these publicly appointed attorneys received
income based on fees.'* In some places, the public attorney received fees based
on the number of cases proceeding through the courts.!*! This type of arrangement
incentivized minimal case screening and allowed litigants their day in court.!*?
Other places only allowed fees if a conviction resulted.'** These places prioritized
close case scrutiny and promoted victimless crimes where the proof did not rely
as much upon witness attendance.'* If the public attorney did not believe the case
would result in a conviction, the public attorney did not pursue the case.'*

Jared Ingersoll, whose son would sign the United States Constitution, provides
an example of how these public attorneys functioned.'* Ingersoll initially served
as the King’s Attorney for New Haven County in Connecticut.'”” The office had
been created in the early 1700s when there was concern about Connecticut’s
loyalty to the Crown.'*® To demonstrate their loyalty, the Connecticut legislature
adopted a statute appointing an attorney in each county to represent the Crown’s
interests with particular emphasis on “prosecut[ing] and implead[ing] in the lawe
all criminal offenders, and [doing] all other things necessary and convenient to
suppress vice and immoralitie.”'* When Ingersoll took office, he immediately
increased the number of morals prosecutions.'*® This was the only aspect of the
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work that Ingersoll could control. Victims initiated other criminal cases.'s! While
his emphasis on morals prosecutions did not garner him public support, it enhanced
his reputation with Connecticut’s ruling bodies. 1> In May 1765 he was selected by
the General Assembly as one of 34 Justices of the Peace and as a collector of the
Stamp Act tax.'s

While the public attorneys participated in every case, most cases were litigated
by attorneys hired by the “prosecutor” and the defendant. Attorneys and judges
rode circuits together, appearing in each town multiple times throughout the
year.' When the attorneys arrived in town, they would take cases from anyone
who could afford their services.'>® This meant that in one case the private attorney
might represent the defendant and, in the next, represent the “prosecutor.” Much
like the English barrister, these private attorneys did not identify themselves with
one side or the other and simply presented the cases to the best of their ability.!*¢
William Rawle, a prominent Philadelphia attorney who would later become the
United States Attorney for Pennsylvania, exemplifies this.'”” During parts of the
1780s, he maintained a journal about his law practice in which he recorded his daily
activities.'”® Rawle described a case where he served as defense counsel. Rawle’s
client had assaulted and battered “a poor Ratcatcher.”'® Despite representing the
defendant, Rawle seemed to sympathize with the victim, writing that his client “not
very needfully assaulted and battered the poor Ratcatcher.”'® In his first case that
day, Rawle represented Rogers, whom he referred to as a “vile fellow.”'!

One final actor occasionally appeared in the process: the state Attorney
General. Prior to Independence, each colony had its own Attorney General.'*> The
Attorney General represented the English Attorney General in that particular colony
and handled any matter necessary to protect the Crown’s interests.'®> This included
treason and revenue cases.'** They also oversaw the work performed by other
public officials and provided legal advice to the royal Governor.'®> Following the
Revolution, however, the Attorney General lost prestige because of the position’s
close relationship to the Crown.' Local officials assumed responsibility for all
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criminal prosecutions and the Attorney General only had the ability to supervise
and advise.'®

B. RATIONALE FOR AND CRITIQUE OF THE PRIVATE PROSECUTION SYSTEM

Nothing required the colonial and early American criminal court system to function
this way. The fact that it did so resulted from a confluence of factors. From an
economic perspective, the private prosecution model proved cost efficient.'®®
Litigants bore the financial burden and paid for the system.'® Those employed by
the system served only part-time and were compensated by the fees.'” From a
political perspective, the private prosecution model kept the state at arm’s length,
assuaging the citizenry’s fears of governmental tyranny. As Steinberg noted, the
prevailing ethos was that the government should not intervene in typical cases.!”!
Private litigants had the power to initiate and conclude cases at their discretion,
meaning justice was in the community’s hands, rather than the government’s. From
a social perspective, this was how the colonists wanted it. Prosecution was a local
matter based on local values.!”? They did not want outsiders dictating local priorities.
As Ingersoll’s example demonstrates, even in morals cases, vigorous enforcement
did not lead to popular support.'” Ingersoll served as a Crown representative.'™ To
the people, this was too strong an intervention. Grand Juries also demonstrate this
phenomenon when, during the Revolutionary Era, they refused to indict colonists
protesting British policies.!” Ultimately, the American system supplied informal,
pragmatic dispute resolution. Combatting crime, as it is thought of today, was not
a priority.

Even though this system emerged from the early American experience, the
system had its critics. Complaints emerged about the public attorney, the Justice
of the Peace, and the Grand Jury. People recognized the lack of legal talent in
the public attorney’s office.'’”® They felt it gave paid defense counsel an unfair
advantage in court.'”” Judges in the higher courts also complained about the Justices
of the Peace and the Grand Jury.'” The lack of formal legal training for these roles
impaired the screening function by allowing too many unworthy cases to reach the
formal court stages.'”

Social changes also necessitated systemic changes. Violence erupted in
larger communities, overwhelming the private prosecution model.'® This caused
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people to seck greater governmental involvement in law enforcement.'s! Rather
than the informal, part-time law enforcement of the colonial and early American
eras, professional police forces developed in the mid-nineteenth century.'®? The new
police forces resulted in a sharp increase in arrests.'® The minor public attorney
function could not handle the significant caseload increase.'®* The victim became less
relevant as a new phenomenon of public prosecution emerged.'®® They were paid by
the government, rather than by fees and obtained their jobs through election rather
than appointment.'®® This change led to political, rather than private, prosecution.

II. PoLiTiICAL PROSECUTORS

As the nineteenth century progressed two significant changes forced the “public
attorney” to transform into a political prosecutor. First, citizens demanded a greater
voice in who served in judicial and law enforcement roles.'s” Rather than appoint
judges and sheriffs, people argued that those functions should be elected.!® Due
to their association with the courts, the “public attorney” rode along on the wave
of democratic accountability.'® Second, in response to increasing public disorder,
urban areas created full-time, professional police forces who were authorized
to arrest those violating the law.!”® This created both increased caseloads and a
desire for more state involvement in crime control.'' These two changes made the
“public attorney” elected, brought the position more discretion, and necessitated
more staff. As a result, by the mid-nineteenth century, political parties controlled
the prosecution function, making prosecutors subject to party control.

A. SoCIETAL CHANGE IN THE NINETEENTH CENTURY

As the nation expanded west during the nineteenth century, the “public attorney”
function traveled with it. States statutorily authorized the role and devised different
appointment methods.!*? A few retained appointment by local judges.!** Other states
permitted the governor, the legislature or the state supreme court to appoint the
prosecutor.'” In these latter states, many perceived it as a governmental attempt to
exert political influence over local concerns.'”® They argued for local prosecutorial
elections to insulate prosecutors from state-level partisan political battles.'*

181 [d

182 ]d

183 Id

184 Id

185 ]d

186 JACOBY, supra note 8, at 21-2.

187 [d

188 ]d

189 Michael J. Ellis, The Origins of the Elected Prosecutor 121 YALE L.J. 1528 (2012).
19 STEINBERG, supra note 54, at 29.
191 ]d

192 Ellis, supra note 189, at 1537-38.
193 [d

194 ]d

195 Id

196 Id

16



THE PROSECUTOR’S EVOLUTION

At the same time, the nation moved towards greater democracy.'”” Few public
officials were actually elected. To make public officials more accountable to the
people, the public demanded that local officials such as judges and county sheriffs
be elected.'?®

Significant social upheaval corresponded with the move toward more
democratic accountability for public officials, especially in urban areas.!”” Places
relying on privately initiated prosecution discovered that the private prosecution
model failed to adequately address the problem.”® As a result, people resorted to
increased state control over the law enforcement function by creating professional
police forces.?*! Professor Steinberg identifies two important consequences of this
decision.”” First, it created two distinct groups of people: those under suspicion
of public disorder and those who were not.?”® Naturally, the police focused on
the former.”** Second, these new police forces possessed the power to arrest.?
This meant that the state, not a private citizen, became the initiating force behind
criminal cases.?*

To deal with the large influx of cases, the “public attorney” role had to expand
to become the prosecutor. This appears in court decisions from the transitional time
period. In an 1809 Kentucky assault case, the grand jury’s indictment failed to
include the prosecutor’s name as required by statute.””’ In granting the defendant’s
motion to identify the prosecutor or, in the alternative, dismiss the case, the court
wrote:

To prevent vexatious prosecutions...by those who would willingly
convert the process of the commonwealth into an engine of malice and
private resentment, provided they could stand behind the curtain secure
from costs, it has been enacted...that “the name and sirname of the
prosecutor, and the town and county in which he shall reside, with his title
and profession, shall be written at the foot of every bill of indictment. . .”2%

By 1847, in Mississippi, a defendant indicted for forgery raised the same objection.?”
The court noted that the public prosecutor has the statutory duty to identify the
prosecutor’s identity on each indictment.?!’ The court defined an indictment as “a
criminal prosecution, based on the written accusation of either a private or a public
prosecutor, and preferred to the grand jury, and by them indorsed on the back “a
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true bill,” and returned into court.”?!! Recognizing that the District Attorney is the
prosecutor, the court wrote:

the record does not show that there was any prosecutor other than the
district-attorney, whose name is attached to the indictment. ... [[]fthere were
no private prosecutor the district-attorney would not be authorized to mark
one on the indictment. ...It is not essential to the validity of an indictment,
or presentment, that the same should be signed by the district-attorney....
The statutes of this state do not require the district-attorney to sign his
own name to any presentment or indictment. They are simply required
to “appear and prosecute for the state, in their respective districts, in all
criminal prosecutions,” [citation omitted] “and to attend the deliberations
of the grand jury, &c. and give them the necessary information touching
the law and the facts of each case,” [citation omitted]. If, therefore, the
district-attorney signs his own name to an indictment it is a voluntary act,
and an assumption of the responsibility of the prosecution.*?

As these two cases demonstrate, by the mid-nineteenth century, courts recognized
that public prosecutors acquired more authority, supplanting private prosecutors,
even in cases where the private prosecutor may not have desired to proceed.

The switch to popular election made public prosecutors an instrument of social
control, a tool of the state.?'* During this time, working on behalf of the state meant
working on behalf of political parties. No one worked for the government who
did not also work for the controlling political party. By aligning themselves with
a wider political organization, prosecutors had to consider more than the case’s
merits or the victim’s interests. Political considerations became a significant factor
in discretionary decision-making. Not only did the citizenry embrace this change
but demanded vigorous prosecution.?'*

During this time, prosecutors gained discretionary decision-making authority in
charging and in plea bargaining. Prosecutors became the grand jury’s gatekeeper.?!®
Whenever the grand jury heard cases, the prosecutor examined witnesses and
explained the law to the grand jurors.?'® This permitted them to influence how the
grand jury perceived the case. If the grand jury decided in a manner contrary to the
prosecutor’s wishes, the prosecutor could decide not to pursue the indictment.?”
Once a case reached court, prosecutors offered defendants leniency in exchange
for a guilty plea.?’® Showing leniency insulated defendants from the harshness of
the state-dominated prosecutorial apparatus.’’® With these powers, prosecutors
effectively assumed both the grand jury and justice of the peace functions.
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Different prosecutors used their discretionary authority differently. Though this
discussion focuses on state-level prosecutors, a federal prosecution during this time
period illustrates how changing prosecutors could change outcomes. In St. Louis,
during the early 1870s, a group of whiskey distillers and United States government
revenue collectors conspired to defraud the United States government of millions
of dollars of revenue.?”® Much like state and local government, federal government
employment relied upon political affiliation.??! This meant that the United States
Attorney for the Eastern District of Missouri, who was responsible for prosecuting
the frauds, showed little interest in prosecuting his political associates.’?? His
reluctance to do so led to his removal and resulted in an outsider’s appointment.?*
The outsider aggressively pursued the frauds until he unearthed evidence against
the President’s personal secretary.’** Simply changing who filled the role, changed
the case’s trajectory.

Cases like this helped political party leaders discover that utilizing prosecutorial
political authority could advance the party’s political interests.??* Prosecutors had the
ability to disperse favors and enforce party discipline.??® They could indict political
rivals, threaten indictments against those who considered opposing the party, and
ignore indictments returned against party loyalists.??’ Professor Steinberg recounts
how, after a newly elected District Attorney took office, his staff found hundreds
of indictments that never made it to court.?”® Instead, the indictments remained,
awaiting use should the indicted defendant defy party wishes.?” They could also
appeal to key segments of the electorate through their decisions.?** By showing
leniency, they could gain popular support when necessary.”*' Obtaining guilty pleas
also had the ancillary benefit of increasing the office’s conviction rate.??

Of course, the political party could only use this power so long as the voters
recognized the prosecutor’s successes. This brought prosecutors squarely into the
public sphere.?** News media reported how prosecutors handled criminal cases
in court and whether or not they obtained guilty verdicts.”** Conviction equaled
success.”®® This meant that, to boost conviction rates, prosecutors targeted those
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without financial resources or the social power to defend themselves.?° Actual guilt
or innocence was secondary.?®” This was particularly important in high profile cases
where a conviction could launch the prosecutor to higher office.?**

In her article on the historical development of public prosecutors, Carolyn
Ramsey describes the political duel that occurred between two assistant prosecutors
who sought election when the incumbent decided not to run.** The two assistants
jointly pursued a prosecution against several alderman who allegedly accepted
bribes during the construction of a Broadway street car line.”** One assistant
prepared the cases and the other delivered many of the closing arguments.?*! When
they opposed each other in the election, “respectable” newspapers such as the New
York Times endorsed the assistant who prepared the cases and labeled the other as
associated with the political machines.?** The latter ultimately prevailed and proved
the New York Times correct when he dismissed the remaining aldermanic bribery
cases.”* The machine-backed prosecutor also refused to act on indictments, making
decisions based on personal benefit and leniency.?** When the prosecutor asserted
that he intended to save scarce prosecutorial resources for the most significant cases,
the media was not convinced.” At the next election, the assistant who prepared the
bribery cases again ran, again associating his former colleague with the political
machines.?*® At the same time, the challenger asserted his independence from
the political machines.?*” These two electoral contests further reveal the political
prosecutor at work. The winner of the first contest “represented” the less respectable
portion of society, those Professor Steinberg identified as the “suspect” group.**
Conversely, the challenger “represented” the respectable portion of society.?*

Beyond their discretionary power, prosecutor offices offered political parties a
“dumping ground” for political loyalists.? Increased caseloads required assistant
prosecutors. Like those elected, those who worked in the office possessed political
ambitions. Starting as an assistant could lead to advancement as the elected
prosecutor.”! To ensure the assistants remained loyal, those hired had to have proper
political connections.*** These assistants shared certain qualities. They entered the
office early in their career and remained a short time before advancing to better
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positions.?>3 One reason for this was that the assistants received little pay.?* Instead
of pay, they received political rewards when they influenced the outcomes of cases
or protected their party’s political interests.>® Ultimately, the low pay and low
prestige created an office of people who knew more about politics than law.?*¢

B. CRITIQUES AND REFORM

Not surprisingly, the major critique of the political prosecutor was the connection
to the political system. As demonstrated through hiring practices and decision-
making considerations, partisan, electoral politics played a considerable role.
Those supporting the favored party received benefits while those opposed faced
persecution. Interestingly, however, there appears to be a tenuous balance between
the competing partisans that resulted in both the “respectable” and the “suspect”
classes gaining power, albeit at different times.

Recognition that partisan allegiance could have a harmful effect on justice
administration appeared quickly. For example, in Ohio, newspapers reported how
one prosecutor, in the months before an election, refused to prosecute political
allies.®” Aware of such instances, one Ohio legislator questioned whether selecting
prosecutors was better left to someone other than the electorate.”>® While nothing
resulted from the legislator’s inquiry, Ohio newspapers regularly reported that
prosecutors acted on behalf of political allies rather that in the interests of the
people as a whole.?

People also quickly recognized that hiring people based on political affiliation
rather than legal ability resulted in ineffective and incompetent representation. This
meant that in the most serious cases the victim or victim’s family would hire their
own representation to prosecute the case. This private prosecutor worked with the
public prosecutor, but the private prosecutor took charge.?® In a sense, the private
prosecutor model merged with the political prosecutor model. Savvy defense
attorneys took note of this, however, and argued that the private prosecutor’s interest
was vengeance rather than truth or justice.”' Once defense attorneys began making
these arguments, many state legislatures noticed and responded by prohibiting
victims from hiring private prosecutors.**

Newspapers and legislators were not the only people who observed the flaws
presented by political prosecution; defendants did as well. Burdened with cases
from both police and political overseers, prosecutors confronted significant caseload
pressure. As Professor Steinberg notes in his study of the transition away from
political prosecution, a newly elected prosecutor found unacted upon indictments
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simply laying around the office.?®® To reduce the caseload pressure, prosecutors
made deals with defendants. Defendants learned that the system was not about
presenting a defense or administering justice but about manipulating the system to
get the best deal possible.?*

Despite these critiques, the prosecutor’s political connection provided some
measure of representation to all societal groups. The political machines recognized
the prosecutor’s discretionary power and sought to use it to the machine’s advantage.
This made prosecutorial elections highly contested. The “respectable” class had
their candidate and the “suspect” class had their candidate. Whichever candidate
prevailed represented their political patron’s interests. As Professor Ramsey noted in
her study of New York City prosecutors, when the “suspect” class’s candidate won,
the prosecutor did not pursue as many criminal cases.”®> While the “respectable”
class decried this as laziness and inattention, the “suspect” class argued that they
wished to preserve resources for the most serious cases.?*

By the end of the nineteenth century, the Progressive movement began, and
its sweeping social agenda affected criminal prosecution as well.?” Demand for an
independent prosecutor who would use discretion for the public good increased.**®
This transformed the prosecutor into a crime fighter who protected the public and
provided law and order.?® The transformation emerged from private organizations
who committed themselves to rooting out corruption and immorality.”’® They
investigated cases and brought them to the prosecutors.?”! They also created public
pressure, making it difficult for prosecutors to refuse the cases.?”? These groups
received assistance from inside the prosecutor’s office too. Professor Steinberg
recounts how William Travers Jerome utilized his family name and its connection
to Tammany Hall to get a job in the District Attorney’s office after graduating from
law school.?”? He did not perform as expected when he pursued an assault case
against a Tammany district boss.?” While forced to resign, he would later return as
an independent prosecutor, having learned from his experience.?”

III. PROFESSIONAL PROSECUTORS

As the twentieth century dawned, people such as New York District Attorney
William Travers Jerome, ushered in a new perspective on criminal prosecution.
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They established some degree of independence from the political machines.?’
Rather than party demands, prosecutors acted based on their conception of justice,
becoming “ministers of justice.”?”” As the century progressed, the United States
Supreme Court required criminal prosecutions adhere to certain procedural
protections.?”® To obtain convictions, prosecutors had to ensure courts provided
defendants these rights. Finally, the progression to procedural rights correlated with
career prosecutors. Career prosecutors became specialists and devoted their efforts
to making criminal prosecution more efficient. This meant screening out cases
with insufficient evidence and learning to improve evidence collection and case
presentation. By the end of the twentieth century, people argued that prosecutors
had become too powerful and too disconnected from the communities they serve.

A. TWENTIETH-CENTURY INDEPENDENCE

Throughout the twentieth century, prosecutors, for the most part, disconnected
themselves from the political connections that dominated their 19"-century
decision-making. They established their independence by taking more control over
their charging authority. Over time, prosecutors developed strategies to utilize their
discretion efficiently.

Public demands for increased morals prosecutions forced prosecutors to
adapt.?” Private agencies investigated and presented cases with strong evidence to
prosecutors.?® It did not take long for prosecutors to realize they had more success
with “good” cases than prosecuting every case the police brought to them.?®
This added layers of complexity to the prosecution function. Roscoe Pound and
Raymond Moley both observed this in the twentieth century’s early decades. Pound
perceived the American prosecutor as combining investigative, charging, preparing,
and advocating functions.?®? He noted that previously the victim, attorney general,
solicitor and advocate from the English system performed these diverse functions.?*3
Similarly, Moley noted prosecutors must possess both the investigator’s skills and
the lawyer’s skills.?® To accomplish these tasks, prosecutors needed to organize
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their office, acquire permanent personnel, and divide labor.?®® These requirements
opened the door for professional prosecutors as most attorneys entering office did
not enter office with such things.

Courts also quickly noticed prosecutors possessed significant charging discretion
and how prosecutors used this discretion impacted the reliability of trials.?*® While
other courts referenced this concern first, the United States Supreme Court most
famously commented about the potential problem in Berger v. United States.* The
United State government charged Berger and others with counterfeiting bank notes.*®
According to the Supreme Court, the government did not have a strong case.”® During
the trial, the assistant United States Attorney presenting the case engaged in several
foul blows.?® Most focused on a particular witness whom the prosecutor believed
would connect Berger with the conspiracy.?”! During the testimony, the prosecutor
misstated facts, put words into the witness’s mouth, stated facts in questions without
evidentiary support, and then cross examined based on these unsubstantiated
statements.?> The prosecutor highlighted the cross examination during his closing
argument.?® According to the Court, “The prosecuting attorney’s argument to
the jury was undignified and intemperate, containing improper insinuations and
assertions calculated to mislead the jury.”** Following this conclusion, the Court
turned to the prosecutor’s role.”* Justice Sutherland wrote:

The United States Attorney is the representative not of an ordinary
party to a controversy, but of a sovereignty whose obligation to govern
impartially is as compelling as its obligation to govern at all, and whose
interest, therefore, in a criminal prosecution is not that it shall win a case,
but that justice shall be done.>

Sutherland continued,

He may prosecute with earnestness and vigor -- indeed, he should do so.
But, while he may strike hard blows, he is not at liberty to strike foul
ones. It is as much his duty to refrain from improper methods calculated
to produce a wrongful conviction as it is to use every legitimate means to
bring about a just one.?’

While this would eventually be read as encompassing a general duty, Justice
Sutherland, in the next sentence, turned to the prosecutor’s role in court, stating:
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It is fair to say that the average jury, in a greater or less degree, has
confidence that these obligations, which so plainly rest upon the
prosecuting attorney, will be faithfully observed. Consequently, improper
suggestions, insinuations, and, especially, assertions of personal
knowledge are apt to carry much weight against the accused, when they
should properly carry none.*

Consequently, the Court’s concern was with a prosecutor’s trial conduct and not
anything outside of that context.

Following Berger, prosecutors became “ministers of justice” but what that
meant for how prosecutors should perform their role proved ambiguous. Justice
Sutherland recognized the concomitant duties of aggressive prosecution and
protecting innocence.?” Legal scholars attempted to discern the balance. Some
presented clear duties: ascertain the facts, convict the guilty and protect the innocent
from conviction.’® Others saw more ambiguity and imposed greater burdens,
including ensuring that the basic element of an adversarial process appear in each
trial.>*" Still others prescribed a more nebulous formulation, placing prosecutors
somewhere in the middle of a neutral judge, an advocate, and a defense attorney.**

If legal scholarship created confusion, then prosecutorial practice did little to
bring clarity. Social scientists observed prosecutorial behavior and recognized that
different prosecutors perceived their role differently, striking inconsistent balances
between their advocacy role and their minister of justice role. Jacoby, in her study
of multiple prosecutor offices, observed that some offices adopted a conservative, or
legalistic, approach to their office.’” They rarely employed discretion and prosecuted
nearly every case presented to the office.>* This prosecutor is a remnant of the political
prosecutor. A second category exemplified the professional prosecutor, who managed
to switch roles as the criminal process progressed.’® At the outset they played a
judicial role, determining whether a given case was worthwhile prosecuting.’*
Then, once the case entered the court system, switched to an advocate.’”” Even
within this category, however, prosecutors struck the balance differently. Some saw
themselves in a more adversarial posture, promoting “law and order” and “public
safety.”*® In San Diego, California, during the 1970s, individual prosecutors could
exercise little discretion when resolving cases.’®” All plea negotiations had to be
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approved by high-level assistants.?!® Only rarely did such negotiations occur.’!! By
contrast, in Alameda County, California, during the same time period, prosecutors
adopted a “magisterial” approach.’'2 Prosecutors embraced their ability to reconsider
cases as the system progressed.>* They negotiated cases in moderated and objective
fashion.*'* A third model, which foresaw how prosecutors would expand upon their
discretionary authority, cast prosecutors as policymakers who used their position for
social, economic, legal or political change.’'

As prosecutors sought to balance these dual roles, the United States Supreme
Court redefined criminal procedure. Its decisions provided criminal defendants
protections and vacated convictions when protections were not provided. These
included the right to counsel, followed by the requirement that counsel be
effective.'° It included the requirement that prosecutors provide the defense with
exculpatory information.?'” The Court also created a whole body of search and
seizure law and confession law.*!®

These procedural protections further complicated the prosecutorial
decision-making calculations. New decisions regarding search and seizure and
confessions required prosecutors to further oversee investigative activity.*'® They
became counselors to law enforcement, advising them on which practices were
constitutional and which were not.?° Not all law enforcement agencies heeded this
advice, however, and some agencies became more trusted than others.*' Which
agency conducted the investigation could affect the charging decision.

The changing rules also proved challenging for prosecutors. Complaints
about misconduct emerged, especially in the disclosure of exculpatory evidence.
Prosecutors who adopted a win-at-all-costs mentality suppressed exculpatory
evidence, hoping to gain trial advantage.**> Other prosecutors struggled to apply the
discovery rules to individual cases.?? This proved especially challenging because,
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over time, the scope and complexity of criminal investigations exponentially
increased the amount of information that was potentially discoverable.?** For
example, in the 1993 World Trade Center Bombing case, once the trial had
concluded, Assistant United States Attorney Patrick Fitzgerald learned about
recorded statements made by one of the government’s incarcerated witnesses to
Bureau of Prisons officers.”® Erring on the side of caution, Fitzgerald disclosed the
problem.??¢ To guard against this type of problem, some prosecutors adopted “open
file” policies where defense attorneys could simply view the entire case file.*”” With
different prosecutors adopting different perspectives, people began defining the
prosecutor’s duty to do justice as consisting of doing nothing that would undermine
any component of the American criminal justice system.*®

Complex laws, complex cases, and complex decisions required people
devote more time to criminal prosecution. Rather than merely try cases as private
prosecutors did or remain until the next election as political prosecutors did,
attorneys began making prosecution their career.’” This attracted more talented
attorneys with better educations and no interest in political advancement.*
Incumbent elected prosecutors devoted more attention to hiring, preferring merit
to political connections.’*! For example, in New York City, since 1942, there
have been only four elected District Attorneys.**? Similarly, since 1962, Orleans
Parrish, in Louisiana, has had only five district attorneys.*** Jurisdictions like these
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demonstrate not only the careerist nature of prosecution that emerged but how
prosecutors disconnected themselves from partisan political battles and rendered
prosecutor elections relatively meaningless.>3

As these independent, professional prosecutors took office, they
professionalized their offices. Offices moved from part-time assistants to full-time
assistants.**® They also created internal office structures to channel and oversee
prosecutorial decision-making, particularly in case screening.**® Some offices
separated charging units from trial units. This separated the dual roles of magistrate
and advocate.**” Yet, by focusing their attention on the charging decision, questions
arose about how prosecutors reached this decision. Some questioned whether a
prosecutor’s personal opinion on guilt should matter.>*® Other prosecutors differed
about which cases were “worth” pursuing.’** Other offices avoided these questions
by establishing vertical prosecution units that specialized in certain crime types.**
Some units focused on crimes such as sex crimes or homicide.**!' Prosecutors who
worked in these areas became subject-matter experts in their case types.**? These
divisions occurred more in urban jurisdictions, rather than rural, because urban
offices had more cases and more assistants.’*

Ultimately, while political prosecutors were associated with their political
activity, professional prosecutors were identified as law enforcers.***

B. CRITIQUES AND REFORM

Critics focused on the prosecutor’s law enforcement mentality in three ways.
First, they asserted that prosecutors possessed too much power and needed to be
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restrained.**® Second, while the “minister of justice” model was to guide professional
prosecutorial decision-making, it proved to be too ambiguous to be much use.
Finally, by taking a professional approach, not considering the political implications
of their decisions, prosecutors became too disconnected from the community and
ultimately defined justice as securing conviction at all costs. Concern about the
lack of community connection led prosecutors to focus on specific crime problems
communities identified.

As prosecutors considered their role and comprehended their authority,
professional prosecutors learned to leverage the system to their benefit. As this
occurred, prosecutors tipped the balance between themselves and defense
attorneys in the prosecutor’s favor.3*® During the political stage, defense attorneys
possessed greater ability and achieved greater success.’*’ As prosecutors became
more professional, however, they became more skilled and began dominating
the criminal court system.**® By tipping the balance in their favor, prosecutors
established a system based on the presumption of guilt, rather than the presumption
of innocence.*¥

Prosecutors employed various means to tip the courthouse balance of power
in their favor. First, they gained prominence over police departments.*** Police
departments became dependent upon prosecutors to file criminal charges in cases
where the police made arrests. With prosecutors demanding quality cases, the
police were forced to improve their evidence collection techniques and to work
collaboratively with prosecutors to develop strong cases.™' Prosecutors also used
their charging discretion to acquire power. Taking advantage of new broadly-worded
criminal laws passed by legislatures, prosecutors filed more cases.* The caseload
increase severely impacted the quality of representation defense attorneys could
provide.’> The large number of high-quality cases led defense attorneys to develop
a plea bargain mentality.>* For prosecutors, a score-keeping mentality developed.®*
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Like the political prosecutors, professional prosecutors won re-election based on
soaring conviction rates.>** Good prosecutors only filed good cases and secured
convictions in those cases.*” The pressure to win pushed prosecutors to develop
case processing strategies to induce guilty pleas.’*® First, prosecutors overcharged
cases by charging the most serious offense for which they had probable cause while
knowing there was not proof beyond a reasonable doubt.* These prosecutors then
offered a “reduced” charge in exchange for a guilty plea.’® Risk-averse defendants
entered guilty pleas.®®' Second, prosecutors imposed what some termed a “trial
tax.””*®? By pleading guilty, defendants received a lesser sentence than if they elected
to exercise their constitutional right to a trial. At times, the discount encouraged
even factually innocent defendants to plead guilty.’®

While prosecutors saw their advantageous use of the court process as justice,
others perceived such practices as unjust. These divergent views highlighted the
ambiguous nature of justice and that holding prosecutors to a “justice” standard
provided little guidance for prosecutorial decision-making.’** Some saw convicting
everyone as justice while others saw protecting the defendant’s rights as justice.’®
Others critiqued the justice notion as failing to distinguish prosecutors from any
other legal actor.*®® At various times people referred to judges, police and all
lawyers as ministers of justice.*” Ultimately, the notion of prosecutors as ministers
of justice provided some broad aspirational goals but gave no criteria for how
prosecutors should decide what is just in any particular case.*®

Overall the move to professionalization disconnected prosecutors from
the communities they purportedly served. Disparate notions of justice permitted
prosecutors to explain any decision as “just.” Securing high conviction rates
generally satisfied the public and assured re-election as often as the incumbent
desired.’® The high volume of cases also meant that, for nearly every criminal
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case, few in the public even remotely knew what prosecutors did.*”® During the
political stage, prosecutors were accountable to the people through party affiliation.
Voters knew electing a person as district attorney meant party loyalists would fill
the assistant ranks.?”! Once party affiliation was removed, prosecutorial political
activity dropped and the connection to community disappeared.’’? Ultimately, this
means prosecutors had nothing holding them accountable for their decisions.*”

What remained of the community connection led prosecutors to focus
on particular crime problems. At different times, in different places, different
prosecutors identified crime problems that they could address through prosecution.
In New York, in the 1930s, Thomas Dewey, as district attorney, prioritized breaking
up criminal rackets.”’* In South Carolina, during the early 1990s, prosecutors
targeted prenatal drug use by prosecuting mothers whose newborns tested positive
for cocaine in their blood.’” This culminated in a move away from conviction
rates and case filing numbers as measures of prosecutorial success.’’® Prosecutors
eventually placed more emphasis on their quasi-judicial role.?”” This opened the door
for proactive prosecutors who sought to re-establish their community connection
without compromising their professional prosecutorial integrity.

IV. PROACTIVE PROSECUTORS

By the end of the twentieth century, prosecutors recognized the need to better
connect with the community and realized that prosecution alone could not resolve
community crime problems.’’® Instead, prosecutors had to be more proactive.
They had to learn from the community and take measures, outside traditional
prosecution functions, to prevent criminal activity.’”” This evolutionary phase
channeled prosecutorial discretion into public policy.**° Criminal prosecution itself
became part of broader crime prevention policies. This led to prosecutors working
proactively in different areas. They testified before legislatures. They worked with
multi-agency task forces to address specific crime problems. To aid this work,
they created specialized units beyond focusing on specific crime types. They also
worked with specific constituencies, neighborhoods, and problems. Finally, they
initiated new “courts” designed to meet the needs of the defendants prosecuted.
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A. PROSECUTORS IN THEIR COMMUNITIES

Prosecutors built upon their title as a jurisdiction’s “chief law enforcement officer”
to advise legislative bodies about criminal law and criminal justice policies that
might better assist local communities. Prosecutors provided this advice directly
and indirectly. Some legislators or government agencies approached directly.
For example, in Oklahoma, the State Department of Human Services solicited
prosecutorial input prior to proposing changes to the legislature.®®' Prosecutors
also promoted their agenda through the media, influencing legislation indirectly.
In the Bronx, prosecutors advocated for legislation that would give them authority
to handle certain eviction cases in civil court.*® They argued this would aid their
mission to root out neighborhood crime problems.’3 Prosecutors also provided
testimony at legislative hearings. In one instance, the district attorney for Houston,
Texas testified before a United States Senate committee seeking funding for DNA
testing.’®* In another, the National District Attorney’s Association (NDAA) sent
a representative to testify regarding the waiver of juveniles to criminal court.*®
Prosecutors also testified before state legislatures. In Washington, the state Attorney
General testified about the state’s gang problem.*® In California, prosecutors
testified about topics ranging from mortgage fraud to cock-fighting.’*” Prosecutors
also provided legislation. In Missouri, prosecutors proposed legislation relating to
identity theft and compensation for wrongfully convicted defendants.*® A prosecutor
drafted these proposals and gave them to a state legislator who then introduced
them to the legislature and requested the prosecutor testify before the legislature
regarding the proposals. Similarly, in Massachusetts, legislators provided the state
legislature with proposed legislation that mandated minimum sentences for certain
sex offenders.’®

To address specific community concerns about crime problems, prosecutors
leveraged their law enforcement relationships to target specific crime problems.
Due to overlap between state and federal criminal law and the need to efficiently
use resources, state and federal prosecutors worked together to more effectively
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prosecute criminal violations.**® The first of these efforts was the Organized Crime
Drug Enforcement Task Forces (OCDETF).**! These were created to pool resources
and focus attention on drug distribution organizations.*”> This idea expanded
to encompass other crimes. Another nationwide task force was Project Safe
Neighborhoods.** It removed violent offenders from communities as state and local
law enforcement and prosecutors target particular individuals for prosecution.®*
Every federal judicial district had a Joint Terrorism Task Force associated with it to
deter and disrupt terrorist acts.**® Other task forces included violent offenders and
export control.**®

With task forces in place, prosecutors created more specialized units to handle
the cases. To address the growing and complex problem of property flipping, several
offices created mortgage fraud units.*” In Illinois, the Attorney General’s Office
received a grant to provide training on domestic violence cases to prosecutors
throughout the state.**® Others focused on driving under the influence, child abuse
and gangs. The effectiveness of these units remains an open question.*”

Other offices created specialized units to ensure compliance with prosecutorial
obligations. In San Jose, California, the prosecutor’s office created an office to review
all cases to ensure accurate convictions.*® Other jurisdictions created discovery
compliance units to ensure all required discovery material actually is disclosed.*"!
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To further embrace their policy-making ability, prosecutors increased their
community interaction, creating something that became known as community
prosecution, and developed innovative prosecutorial practices.*”> Many programs
assigned prosecutors to particular areas within the jurisdiction. In Philadelphia,
the District Attorney reorganized the office so that prosecutors were assigned
to neighborhoods that corresponded with the police department’s organization
to promote clear communication between the prosecutor, the police and the
community.*® Similarly, Prince George’s County, Maryland, placed prosecutors
inside the police departments.** The State’s Attorney hoped the move would
generate innovative solutions to county crime problems.* In Fulton County,
Georgia, the prosecutor opened an office in the suburb of Alpharetta because the
town needed prosecutors to concentrate on that area of the county, rather than
become involved in the large number of cases Atlanta generated.**

Such changes often resulted from initiatives newly elected prosecutors
developed upon entering office. In 2004, a newly elected prosecutor entered office
in Pueblo, Colorado bringing what he termed “smart justice.”’ The program
focused on prevention and protection combined with prosecution.*® He believed
prosecutors should implement criminal justice policies, particularly in juvenile and
mental health issues.*” While still prosecuting criminals who deserved punishment,
he created outreach and diversion programs for youth and offenders with mental
illnesses.*!? Finally, he created specialized units to handle difficult criminal cases,
allowing the assistants to develop a level of expertise in their area.*!" When making
charging decisions, the prosecutor adopted a policy whereby the assistants must be
certain of conviction prior to filing charges.*? Newly elected prosecutors would
become the driving force behind progressive prosecution as well.
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B. CRITIQUES

As proactive prosecution bloomed at the start of the 21* century, critiques followed
almost immediately. Some saw the new community roles as advancing prosecutorial
power.** Moving professional prosecutors with a “law and order” philosophy into
the community brought an inherent bias into proposed solutions to community
problems.** Not all professional prosecutors supported embracing the community
and this created internal resistance to community prosecution programs.*'> When
prosecutors entered the community, questions arose about how to determine the
“community’s” voice.*'® Finally, the diverse array of community prosecution
programs made some question whether proactive prosecution was more symbolic
than functional.

Prior to proactive prosecution, prosecutors had tipped the balance of power
in their favor.*'” By expanding their domain into community relations, prosecutors
further expanded their influence.*'® Previously seen as magistrates and advocates,
prosecutors became social engineers.*® They attempted to address a wide range
of problems identified as causing crime with the goal of reducing it.*** Rooting
themselves in the community could bias potential jurors who might establish
personal relationships with prosecutors and result in prosecutors targeting
individuals for reasons other than their criminal activity.

Professors Green and Burke examined a Delaware County, Pennsylvania,
community prosecution program and questioned whether the choices made to
address community problems raised ethical questions due to a law enforcement
bias.*”! They argued that some programs “may be inconsistent with ordinary
principles regarding how prosecutors should employ their discretion.”?* They
found a diversion program available to the wider county was not available to the
county seat, which had a higher drug use rate.*”* This denied first-time offenders
in the county seat an opportunity to obtain treatment, thus violating a principle of
equality.** Rather than make prosecutorial decisions based on offense conduct, the
decision was made based on location.**®

Not all prosecutors embraced this change. Having spent their careers
prosecuting cases in a particular way, some professional prosecutors resisted
community involvement.*¢ When newly elected prosecutors attempted to implement
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new programs, prosecutors more familiar with professional prosecutorial methods
saw these new programs in tension with their visions of prosecutorial behavior.*?’
To them, trying to solve community problems was the job of social workers.*?® The
office culture also dictated that “community prosecution” assignments were seen as
less prestigious than the “professional” prosecution assignments.**’

Once prosecutors entered the “community” they struggled to find the “true”
community voice. To make initial inroads, prosecutors sought well-defined and
well-organized groups.*® Prosecutors also utilized existing connections, such as
victim rights organizations.*! Some communities proved difficult to integrate
into prosecution programs. These groups, based on their life experiences, viewed
law enforcement programs suspiciously.*? There might be built-in biases when
creating these programs as well. For example, parents of juvenile offenders might
be overlooked when planning community programs.**

Ultimately the novelty and variety of proactive prosecution may render it
more symbolic than functional. The novelty of the approach permits any office to
label almost anything community or proactive prosecution.*** Some prosecutors
who attend neighborhood meetings call their attendance community prosecution.**
Other offices have gone further and installed prosecutors in neighborhood offices
or have created community criminal justice councils.*® The most ambitious offices
have created collaborative organizations that pair prosecutors with community
members to identify crime problems and craft prevention initiatives.*” This led
to the critique that proactive prosecution was not a new phenomenon but merely a
public relations tactic that ultimately interfered with change.**

V. PROGRESSIVE PROSECUTOR

The 2016 election cycle saw the rise of progressive prosecution.**® Prosecutorial
candidates promised not just symbolic change but revolutionary change in how
they would approach the prosecution function.*® Not all proffered the same
ideas.*! Still, certain similarities emerged. Their main goals were reducing
mass incarceration and the racial disparities associated with it and promoting
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transparency in prosecutorial decision-making. To reduce mass incarceration, many
progressive prosecutors advocated non-prosecution of various low-level crimes
and seeking no-cash bail for non-violent offenses. To promote transparency, many
progressive prosecutors, as candidates, announced which crimes they would not
prosecute and, once in office, made office data available to the public.*? Like the
proactive prosecutor, critiques of progressive prosecution quickly emerged to argue
it expands prosecutorial domain even further, raising separation of power concerns,
and re-connects prosecutors to the political process.

A. MORE EQUITABLE PROSECUTIONS

Kim Foxx in Cook County, Illinois, and Larry Krasner in Philadelphia, Pennsylvania,
serve as two well-known examples of progressive prosecutors who swept into office
between 2016 and 2020. In 2016, Foxx became the first African-American woman
to lead her office.*** She ran promising a more forward-thinking agency.*** This
included regaining public trust and promoting transparency.*** Since taking office,
Foxx implemented her campaign agenda.**® She highlighted the office’s conviction
integrity unit, created in 2012, noting that it overturned convictions in more than 80
cases.*’ She instructed prosecutors to consent to non-monetary bonds.** She also
diverted resources from low-level crimes to more violent offenses.*** To promote
transparency, she made her office’s data available to anyone interested in reviewing
it.*% Prior to her election, she worked as an Assistant State’s Attorney and served
as Chief of Staff to the Cook County Board President where she led the county’s
criminal justice reform agenda.*!

Where Foxx brought prosecutorial experience to the office, Larry Krasner spent
the bulk of his career handling criminal defense work.*? His campaign emphasized
changing the Philadelphia District Attorney’s office’s culture.*®> He pledged to
end mass incarceration by not prosecuting “insufficient and insignificant” cases,
reviewing past convictions, and stopping cash bail.*** Once in office, he successfully
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diverted nonviolent offenders and greatly reduced cash bail requirements.*** He also
unilaterally decriminalized marijuana possession and prostitution.**¢ To accomplish
this required sweeping personnel changes.*’

These two examples demonstrate the fundamental principles of progressive
prosecution. The first is that progressive prosecutors focus upon the mass
incarceration problem in the United States.*® As many have noted, the United States
incarcerates people at a staggering rate and this disproportionately affects minority
groups.®® Progressive prosecutors identified several approaches to reversing this
phenomenon. First, they tasked conviction integrity units with reviewing past cases
for errors, focusing on police misconduct. Second, they used their discretionary
authority to decriminalize—or nullify-- what they perceived as minor offenses.
Third, they stopped mandating cash bail for non-violent offenses.

Progressive prosecutors built upon the foundation laid for them by their
predecessors when it came to conviction integrity units. These units began in
Dallas and San Diego between 2007-2009.%° These offices were established
in the wake of Innocence Project DNA exonerations.*! They reviewed cases
where DNA might indicate the courts convicted the wrong person.*? Progressive
prosecutors established new units where they previously did not exist and
expanded their mission, reviewing convictions for procedural errors or those
that resulted from questionable police testimony.*®® These units also developed
policies to prevent future wrongful convictions such as creating lists of officers
with suspect credibility.*¢*

During their campaigns, progressive prosecutor candidates announced they
would not prosecute entire categories of criminal offenses or create standards for
prosecution above what the statutory law required. They focused on perceived low-
level misdemeanor offenses including marijuana and retail theft.*> This expanded
the prosecutor’s discretionary authority.“® Previous prosecutor phases employed
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com/news/2019/11/23/larry-krasner-criminal-justice-reform/,(visited Oct. 23, 2023).
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discretionary authority on a case-by-case basis.*” Progressive prosecutors applied
their authority without regard to case facts, instead effectively nullifying entire
sections of the criminal code.*® They could do this with only minor opposition
because their election bestowed a popular mandate.**

Finally, progressive prosecutors championed removing cash bail for minor
offenses.*’”® While only judges set bail, prosecutors may make recommendations.*’!
Often, judges follow the prosecutor’s recommendation.*” Bail, itself, discriminated
against low-income defendants who lack the funds to post bail.*”* This means they
remain incarcerated thus creating an incentive to plead guilty, even if factually
innocent.*’* Prosecutors found they could reduce incarceration and avoid potentially
wrongful convictions by not recommending cash bail to the court.*”

To demonstrate their policies’ effectiveness and develop new policies,
progressive prosecutors promoted data transparency.*’® Both Krasner’s and Foxx’s
offices made their case data publicly available. Interested citizens could see the
decisions prosecutors made and the effects those decisions had on the community.
For these prosecutors, evidence-based decisions were easily defended.”’”’” They
could justify their programs as cost-saving and efficient.*’® Instead of being judged
on conviction rates, data transparency created new metrics upon which people
could judge the prosecutor’s success.

B. CRITIQUES

The progressive prosecution program raises critiques beyond those associated with
disliking change. Like proactive prosecution, progressive prosecution suffers from
a definitional problem. Many have labeled themselves progressive prosecutors,
but the policies implemented differed. Regardless of the label, some progressive
prosecutorial policies have raised questions. First, using evidence-based prosecution
resembles pretextual prosecutions, prosecuting someone for conduct beyond
the formal criminal charges. Second, while condemning prosecutorial power
to incarcerate people en masse, progressive prosecution expands prosecutorial
power to nullify duly enacted legislation. A final critique appears in progressive
prosecution’s embrace of politics, though not necessarily partisanship.
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Between 2016 and 2020, numerous prosecutors ran under the progressive
prosecution banner but advocated different degrees of reform.*’” One type adopts
the name without with action.*®® This person has progressive political ideas but
does nothing to implement them.*! A second type applies progressive ideas to
procedural protections.*® To an extent, this is the professional prosecutor leaning to
the minister of justice side of the scale.*®* It prioritizes procedural protections over
convictions but, in the process, makes conviction and sentence more certain.*®* A
third type adopts the wider liberal, or progressive, political agenda and implements
it in the context of criminal prosecution.*®® This type might target police misconduct
or specific types of crimes such as wage theft.*®® A fourth prioritizes the single
agenda item of eliminating mass incarceration.*®” This type crafts policies to
achieve this end without regard to the traditional prosecutorial function.*® Before
even assessing progressive prosecution, the true meaning must be defined.

Beyond labeling, progressive prosecutorial policies have generated some
concern. Many progressive prosecutors have adopted evidence-based practices.*** For
instance, they will argue that bail reform has not meant fewer people appear for court.
Yet evidence-based practices may lead to prosecutorial decisions based upon statistical
trends rather than individual case assessments. Professor Sklansky sees this akin to
pretextual prosecutions where prosecutors pursue minor or technical law violations in
order to prosecute someone who has engaged in more broad but unprovable criminal
conduct.*® For example, the High Point, North Carolina, community implemented a
call-in initiative whereby non-violent drug dealers were brought into a community
meeting that included social workers, counselors, and law enforcement.*' The dealers
were given a choice to either avail themselves of the community support of face
the possibility of long prison sentences.*? Those choosing the latter were charged
with a crime for which the police had evidence.** The most significant dealers were
identified through evidence-based practices and then sometimes prosecuted for the
first identifiable offense, even if unrelated to drug dealing.***
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Progressive prosecutorial policies also raise separation of powers concerns.*%
Today, prosecutors serve as executive officials charged with enforcing legislatively
enacted laws.*® Prosecutors are not lawmaking offices, even if they do draft
legislation and advise legislators.*” In the lawmaking process, the executive branch
may veto unacceptable legislation.*® However, once duly enacted, the executive has
a duty to enforce it, within the bounds of prosecutorial discretion.*”® This discretion
has traditionally occurred on a case-by-case basis. Progressive prosecutors have
expanded prosecutorial discretion to encompass entire crime categories. These
policies essentially give prosecutors a more extensive and unreviewable executive
veto power. While only used presently for offenses deemed minor, the possibility
exists that other prosecutors will use this “veto” power for laws that progressive
prosecutors may think are important, such as prohibitions on gun ownership.

The differing perceptions of important crimes and minor crimes highlight the
last criticism of progressive prosecution, namely that it brings political preferences
back into prosecutorial decision-making. Commentators on the prosecution function
have decried politicized prosecutions, arguing that politics must be separated from
prosecutorial decision-making.’® Yet, progressive prosecutors rely on the political
process—sometimes in a partisan manner—to establish a mandate for their reform
agenda.’®! Progressive prosecutors respond to concerns raised by their constituents,
especially those who observe court regularly.®> As a result, the potential exists for
progressive prosecutors to bring charges in particular cases more for their political
public relations benefit than based, solely, on the case’s merits.

VI. THE PROSECUTOR’S IDENTITY

As prosecutors have evolved from minor judicial figures in a larger system to a force
for not only criminal justice, but social reform, certain themes emerge that illuminate
the prosecutor’s identity. First, it appears that prosecutors have a gravitational
pull, centralizing authority around themselves. This is not to say their authority
is unlimited or even unchecked, but prosecutors have significantly expanded their
influence as they have evolved. Second, prosecutors have a community connection.
While the connection strength varies throughout the prosecutor’s evolutionary arc,
the connection remains. Finally, prosecutors have an interest in case outcomes
and this interest exists inversely to their community connection. As prosecutors
distance themselves from the community, they perceive winning individual cases as
more important. As they connect more closely with the community, other priorities

495 Jeffrey Bellin, Expanding the Reach of Progressive Prosecution, 110 J. CRiM. L. &
CRIMINOLOGY 707 (2020).

46 See e.g. RSMo 56.060 (Prosecutor’s duties, generally); NCGS 7A-71; NY Consolidated
Laws 18-700.

7 See supra notes 381-89 and accompanying text.

48 See e.g. N.Y. Const. art IV, § 7; FL. Const. art I, §8; and Or. Const. art. V, § 15b.

49 See e.g. Or. Const. art 'V, § 10; Tx Const. art IV, § 10; Ohio Const. Art IIL, § 6.

90 See generally Levenson, supra note 15; Bennett L. Gershman, The Most Dangerous
Power of the Prosecutor, 29 PACE L. Rev. 1 (2008).

S0 BAZELON, supra note 4, at 76-101.
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take precedence. Their interest in the outcome also directly relates to their case
screening function. Ultimately, this tells us that prosecutors assume an identity that
society expects.

A. THE PROSECUTOR’S GRAVITATIONAL PULL

The first key theme that emerges from exploring the prosecutor’s historical evolution
is that prosecutors transitioned from a small role in a decentralized process to a
place where they can create widespread social change. In doing so, they pulled
other aspects of the criminal courts and the wider criminal justice system into their
domain.’® Sometimes this involved assuming roles held by others. At other times
this meant devising strategies to leverage the system in their favor. This shows
that prosecutors have a gravitational pull that permits them to centralize authority
around themselves.

From their origins as someone who organized files, prosecutors have become
agents for social change. Public prosecutors originated because the courts needed
someone to translate private criminal complaints into the proper legal form. In
more organized colonial legal systems, the courts also needed someone to initiate
morals prosecutions. Following independence, these public prosecutors rode the
wave ushered in by more elected government positions. With independent electoral
authority, prosecutors assumed discretionary authority. Taking over from Justices
of the Peace and Grand Juries, prosecutors decided which cases entered the court
system and which did not. Acquiring this authority gave prosecutors the tool
necessary to exert leverage over other aspects of the criminal courts and criminal
justice process.

Over time, prosecutors used their discretionary authority to advance their
professional goals. Initially, that meant leveraging their charging authority to gain
political advantage. Prosecutors who identified with political machines used their
leverage to protect those similarly politically connected by not filing criminal
charges, even if warranted. Those who identified with the “other” party faced the
threat of potential prosecution, even if unwarranted. Eventually prosecutors only
prosecuted cases with strong evidence. This led to a police-prosecutor relationship
whereby the two organizations cooperated in criminal investigations, forming
an exchange relationship.’* This in turn led to prosecutors identifying particular
crime problems and addressing them, first, through prosecution and, later, through
legislation. When working in this later sphere, prosecutors could propose new crime
control measures and advise legislatures on crime control matters. In the courthouse,
prosecutors used their discretionary authority to leverage guilty pleas. By offering
lesser sentences before trial, as opposed to after trial, prosecutors imposed a measure
of risk for defendants who wished to exercise their constitutional right to trial. Then,
by overcharging cases, prosecutors could negotiate lower sentences without giving
up anything. More recently, prosecutors have used their discretionary authority to
not prosecute cases. This could be the result of proactive diversion programs or the
belief that, as a policy matter, the offense does not warrant prosecution.

303 On the concept of domain, see William F. McDonald, The Prosecutor’s Domain, in THE
ProsecuUTOR (William F. McDonald, ed., 1979).

On exchange relationships, see George F. Cole, The Decision to Prosecute, 4 L. & SoC’y
REv. 331 (1970).
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If we divide the criminal justice system into six stages, we see how prosecutors
have expanded their domain throughout the process. First, the legislature must
identify conduct as criminal. Prosecutors now propose new laws and advocate
for their passage. Second, someone must investigate alleged criminal behavior.
Prosecutors work closely with law enforcement to determine priorities and to gather
evidence. Third, someone must initiate criminal charges. This is where prosecutors
possess near absolute authority. In addition, their work on the investigation leads
to a presumption of guilt, making them more advocates than ministers of justice.
Fourth, outcomes must be negotiated. Prosecutors, through their charging authority,
can heavily influence the boundaries of the negotiation. Fifth, someone must
adjudicate the case, especially if an outcome cannot be negotiated. Once again,
through their charging authority, prosecutors induce guilty pleas at extraordinary
rates. Finally, someone must decide what happens to the person once the person
reaches the other side of the process. Prosecutors utilize their charging authority
to divert some people from the entire process and mandate certain behavior as a
consequence. While prosecutors may not have “power” over the other court actors,
they have significant influence over every stage in the process and have centralized
authority through their charging discretion.

B. THE PROSECUTOR’S COMMUNITY CONNECTION

As prosecutors expanded their domain, their community connection waxed and
waned. Community connection is important because the electoral process is one
of the few methods available to hold prosecutors accountable for discretionary
decisions. If people do not vote or are not connected to elected prosecutors, then
prosecutors can use their charging discretion for nefarious purposes. Throughout
the arc of prosecutorial evolution, that connection has varied.

Beginning as minor figures, the only connection prosecutors had to the
community was when a case emerged from the grand jury. The prosecutor had
a duty to prepare the case for court and, if no private attorney appeared, present
the case.’” Once the public prosecutor became an elected official, a public
connection became essential. At first, prosecutors were part of a larger political
organization that reflected people with certain political perspectives. New York
City’s experience best reflects this. One candidate represented the “respectable”
classes and the other candidate represented the “suspect” classes. Depending on
which could garner the most support, that group’s interests prevailed. In this way,
as part of a larger political process, prosecutors were just one representative of
the collective community voice. As prosecutors disconnected themselves from the
partisan political influences—but not necessarily political parties—they became
less connected to the communities they served. Instead, they exercised their own
professional judgement rather than being beholden to a particular political interest
or agenda. If a community connection had significance during this time, it was
to identify crime problems that professional prosecutors should investigate and
pursue. This disconnect appears in the infrequent electoral change in prosecutor
offices. Eventually, however, as prosecutors sought innovative ways to prevent

95 Tt should not be forgotten that the public prosecutor only performed this function in

the most serious cases. In minor matters, the justices of the peace resolved the matter
without a public prosecutor ever seeing the case. See supra, section 2.
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criminal activity, they recognized the need to return to the community. They formed
community partnerships to proactively address criminal conduct, before it reached
the courts.

Today, we see even more community connection as progressive prosecutors
assume more control. In this, we hear echoes of political prosecutors who
responded to constituent desires. Progressive prosecutors affiliate more with the
Democratic party and their political interests align with groups that traditionally
vote Democratic.’* Their different perspective also forced progressive prosecutors
to replace long-time prosecutors with newly hired prosecutors who share the
progressive prosecution vision.*”” Similar hiring practices occurred with political
prosecutors. Just as importantly, progressive prosecutors seek to mitigate the
harshness of the criminal justice process just like those during the political
prosecution phase. Finally, progressive prosecutors adopt the grand jury’s role
during the Revolutionary Era when they refuse criminal charges they perceive as
unjustly affecting certain societal groups.

C. THE PROSECUTOR’S INTEREST IN THE QUTCOME

Like the prosecutor’s community connection, the prosecutor’s interest in the case
outcome waxes and wanes throughout the prosecutor’s evolution. The change occurs,
however, in an inverse relationship with the community connection. The closer the
community connection the less interest, or emphasis, is placed on obtaining a guilty
verdict. Not surprisingly, as prosecutors focus more on winning, they also focus
more on case screening, weeding out cases with insufficient evidence.

Initially, the public prosecutor lacked any interest in the case outcome.>*® With
private prosecutors handling most cases, public prosecutors did not even present
cases. Instead, they prepared case summaries that both sides utilized. When public
prosecutors did handle cases, they merely presented the facts. In some instances,
they presented the case for both sides. During this time, the state itself also had
no interest in the outcome of criminal cases.’” Showing an interest constituted an
unacceptable endorsement of the victim’s case.

The move to elected prosecutors changed this approach slightly. As party
loyalists, prosecutors had an interest in obtaining a conviction if it benefitted
their political constituents. Convictions were important for prosecutors who
represented the “respectable” classes to show that the prosecutors were protecting
the community. Conversely, for prosecutors who represented the “suspect” classes,

3% Alicia Victoria Lozano & Lauren Mayk, U.S. Attorney McSwain, Philadelphia District
Attorney Krasner Clash Despite Shared Vision for Safer City, NBC PHILA. June 20,
2019.

N7 See e.g. Samantha Melamed et al., More than 70 Lawyers Hired by DA Larry Krasner
Have Left. Some Say the Office Is in Disarray, PHILA. INQUIRER Dec. 22, 2021 See also
Cynthia Godsoe & Maybell Romero, Prosecutorial Mutiny, 60 AM. Crim. L. REv. 1403
(2023).

08 A few places tied fees to success but most courts paid fees based on the number of cases
processed. Nicholas Parillo, AGAINST THE PROFIT MOTIVE: THE SALARY REVOLUTION IN
AMERICAN GOVERNMENT, 1780-1940 (2013).

59 But for matters of great public concern such as treason, see Steinberg, supra note 36,
at 575 and Carlton F.W. Larson, TRIALS OF ALLEGIANCE: TREASON, JURIES AND THE
AMERICAN REVOLUTION (2019).
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they were less concerned about the quantity of convictions. Instead, they argued
that preserving resources for more important cases was paramount.

Professional prosecutors focused exclusively on winning cases. Conviction
rates were essential to demonstrate not only their effectiveness, but their worthiness
for the position. Some developed a win-at-all-costs mentality that caused them to
circumvent constitutional protections. Others strategized means to enhance the
likelihood of conviction. The desire to win prompted, at least in part, cooperation
with the police and plea negotiation strategies such as overcharging and trial taxes.
Over time, the quantity of wins also mattered. By obtaining guilty pleas, prosecutors
could trumpet thousands of convictions annually. All of this helped their re-election
efforts.

Overwhelming caseloads and community demands for reform, however,
shifted the winning orientation of some prosecutors. Instead, they saw preventing
criminal activity and avoiding prosecution as meritorious. The number of
community partnerships became more important than the number of convictions.
Today’s progressive prosecutors spend more time lauding their exonerations than
their convictions. By hiring new attorneys, who share this vision, measures other
than conviction rates demonstrate successful outcomes.

VII. CONCLUSION

In his memoir about his time as United States Attorney for the Southern District of
New York and the lessons learned from it, Preet Bharara stated that “prosecutors are
sometimes empty vessels in whom the public will pour their hopes or hatreds.”s!°
Tracing the prosecutor’s evolutionary arc provides shape to this vessel. There is
no doubt that the public shapes the prosecutor’s role. It evolves due to societal
demands. Prosecutors respond to community desires. What remains is to define
their identity, to describe the vessel.

First and foremost, prosecutors are public servants. This remains one constant
throughout the prosecutor’s evolutionary journey. Whether they merely created
a legal file or attempted to end mass incarceration, prosecutors have served the
public in some manner. At times, their efforts may be misguided or have negative
consequences. At times, their efforts might be politically motivated. However, they
seek to serve the public’s interest as they perceive it at that particular time and
place.

As public servants, prosecutors represent the community, for better or
worse. The public poses the most significant checks on prosecutorial charging
decisions through the ballot box and the jury box. When they speak, prosecutors
listen. The rise of progressive prosecutors demonstrates this. However, when the
community remains silent, prosecutors employ their own judgement. Likewise,
we must recognize that not all communities want the same thing. As a result, two
prosecutors could look at the same case and justifiably believe their constituency
wants different outcomes.

310 Preet Bharara, DOING JUSTICE: A PROSECUTOR’S THOUGHTS ON CRIME, PUNISHMENT AND
THE RULE OF Law, Knopf (2019) 213.
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Finally, prosecutors are opportunistic. When given the opportunity, they use
their discretion for whatever ends they feel are most appropriate in the moment.
Those ends could be political benefit, conviction rates, dropping crime rates, or
lower incarceration rates. They may choose to zealously enforce a law in one
moment and nullify it in another. For better or worse, as public servants who
represent the community, they are subject to community whims and needs. As
prosecutors continue to evolve, this identity will undergird their work.
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