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Abstract

The aim of the article is to develop a common understanding of the content of judicial immunity
and thus to generate a theory on the application of this legal institution in ensuring and
balancing judicial independence and accountability. Neither the separation of powers nor the
judicial independence precludes the assessment of a judge's responsibility for violation of the law,
however, it is in the interests of both the state and society to ensure the independent exercise of
the judicial function. Therefore, there is a need to strike a balance between the independent
exercise of the judicial function and the holding of judges accountable. This balance is ensured by
judicial immunity. The research was carried out by using the methods of scientific research
customary in legal science: literature studies, analytical, comparative, inductive and deductive
research methods. The study reveals the aim of judicial immunity, describes its content focusing
on two elements of the judicial inmunity: non-liability and inviolability and reveals the specific
requirements of judicial immunity. The study confirms that well-regulated and responsibly
applied judicial immunity ensures that independence and accountability can be balanced.
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Introduction

Public confidence in the courts is affected not only by the actions of judges, but also by the judiciary's
response to the actions or inactions of particular judges. Here not only the communication of the court but
also the accountability of judges, including, if necessary, the liability of judges, play an important role. Both
decisions in judicial disciplinary cases and decisions not to initiate disciplinary proceedings reveal that in
practice there are difficulties in balancing the independence and accountability of judges.

There are different, often conflicting, views on the interrelation and balancing of judicial independence
and accountability. The legal literature basically treats them as separate legal institutions (Geyh, 2002),
considering them as mutually balancing (Seibert-Foht, 2012) or mutually supportive (Jackson, 2012; Van
Dijk, 2018). Accountability is often referred to as the "other side of the coin", with judicial independence
being the first (Geyh, 2012; Appleby et al. 2019; Di Federico, 2012; Burbank, 2019). Accountability also
acts as a mechanism to check that judicial independence requirements are being used properly and for the
purpose for which they are intended (UN GA, 2014). The UN Special Rapporteur has pointed out that
independence and accountability are two complementary dimensions of an effective judicial system,
between which there is a tension. This tension has also been highlighted in the legal literature (Parau,
2012). However, the idea that there is a tension between independence and accountability and that they
are distinct concepts is increasingly contested (Gee et al., 2015).

Judicial accountability exists to avoid improper and unethical conduct by judges and is closely linked to
judicial independence. The non-absolute nature of independence is determined precisely by the
accountability that limits judicial independence (UN GA, 2014). International institutions also find it
difficult to implement demands for greater accountability while at the same time protecting the
independence of judges (UN GA, 2014).
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One of the elements linking the two concepts is judicial immunity. The concept of judicial immunity is
relatively rarely studied in the legal literature, and its role in balancing independence and accountability
is not well assessed. Therefore, the paper reveals the content of judicial immunity and examines the theory
behind it in order to test the hypothesis that judicial immunity provides an opportunity to balance judicial
independence and accountability.

The aim of the paper is to develop a common understanding of the content of judicial immunity and thus
to generate a theory on the application of this legal institution in ensuring and balancing judicial
independence and accountability.

In order to achieve this aim, the author, in the first, chapter examines why judicial independence and
judicial accountability clash in both theory and practice, creating the need to balance them. In the second
chapter, the author discusses judicial immunity as a specific legal regulation in relation to exceptions from
the general requirement of holding a judge accountable, which guarantees, first, the independence and,
second, the unimpeded exercise of the judicial function and duties of the office. Chapters three and four
deal respectively with the elements of judicial immunity, i.e. the non-liability and inviolability of the judge.

The research was carried out by using the methods of scientific research customary in legal science:
literature studies, the analytical method, the comparative method, inductive and deductive research
methods. The author has used various sources, including monographs and publications, analysed the
information available in them, studied case law and interpreted legal acts.

The author has made a substantial analysis of foreign doctrine and jurisprudence, studied documents of
international organisations, and the national regulation. The study uses sources that deal with the
independence of judges, accountability, as well as the concept of immunity of state officials, adapting the
theory to the requirements of an independent court.

The theoretical value and novelty of the study is the development of a theory of judicial immunity, as well
as the research and discovery of the content of judicial immunity. This enables a balance to be struck
between judicial independence and accountability when deciding in practice on judicial liability.

The Clash Between Judicial Independence
and Judicial Accountability in Theory and Practice

Judicial independence has been examined from different perspectives in the legal literature (Bustos
Gisbert, 2022). It is often claimed that "judicial independence is not a privilege" (Satversmes tiesa, 2010).
This is based on the idea that judicial independence is guaranteed by various safeguards that may appear
to be privileges, such as financial security, security of tenure, judicial immunity etc.

Like other guarantees of judicial independence, judicial immunity is not conceived as a privilege for judges.
The Supreme Court of Canada (SCC) has pointed out that “as such, judicial independence belongs not to
judges, but to the public. The guarantees are not intended to be a means for judges to improve their
working conditions” (Supreme Court of Canada, 2016). The Constitutional Court of the Czech Republic has
taken a narrower and more precise view of the addressees of judicial independence, stating that the
guarantees of judicial independence are conceived [..] for the benefit of those for the protection of whose
rights the courts were established” (Constitutional Court of the Republic of the Czech Republic, 2010). The
European Court of Human Rights (ECtHR), in accordance with Article 6 of the European Convention for
the Protection of Human Rights and Fundamental Freedoms (European Convention on Human Rights), has
assessed the judicial independence from the perspective of the rights of persons involved in court
proceedings and not from that of judges’ subjective right to have their own independence guaranteed and
respected by the State (European Court of Human Rights, 2016). Guarantees of judicial independence are
not special human rights conferred on a particular individual judge, they do not extend the scope of human
rights of a judge and they do not increase the level of protection enjoyed by an individual entitled to human
rights who holds the office of a judge.
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A judge, like any other official or institution, is responsible for the exercise of power and the performance
of his public duties. The legal responsibility of the judge for his actions, i.e. civil, criminal and disciplinary
liability, together with the responsibility of the judge, the court and the judiciary for the use of power,
i.e. the duty of public officials to explain, justify and legitimise the use of power in the performance of their
public duties, constitute judicial accountability - one of the requirements of judicial independence. Legal
responsibility refers to cases where a judge violates the law or ethical norms and has legal consequences,
i.e. disciplinary, criminal or civil liability. Neither the separation of powers nor the judicial independence
precludes the assessment of a judge's responsibility for violation of the Constitution or other laws,
however, it is in the interests of both the state and society to ensure the smooth (unhindered), free and
independent exercise of the judicial function (US Supreme Court, 1980). Therefore, there is a need to strike
a balance between the independent exercise of the judicial function on the one hand, and the holding of
judges accountable for breaches of the law on the other. This balance is ensured by judicial immunity,
which is one of the guarantees of judicial independence and, at the same time, an integral element of
judicial accountability.

The question of whether it is possible and permissible to reassess a court's decision when deciding on a
judge's responsibility is increasingly debated. The law provides for the possibility of disciplining a judge
for wilful misconduct in a court case and for failure to perform his or her duties or gross negligence in a
court case (Tiesnesu disciplinaras atbildibas likums, 1994). The independence of the judge in disciplinary
proceedings is safeguarded by statutory procedures and guarantees (Court of Justice of the European
Union, 2019), but not by a prohibition on reviewing the judge's conduct if it is revealed by the content of
the judgment. The legal literature also indicates that certain forms of judicial conduct cannot be monitored
and errors remedied through the appeal process (Fiss, 1993; Benvenut, 2023; Kosar et al., 2023). However,
the divergence in practice between the decisions of the Disciplinary Board to examine the content of a
court decision (Tiesnesu disciplinarkolégija, 2021) and the refusal to initiate disciplinary proceedings in
the same circumstances indicating that judicial independence does not allow the content of a court
decision to be examined in disciplinary proceedings (Rigas apgabaltiesa, 2022), points to the need for a
common theory on this issue.

The judiciary has also debated judicial error and the limits of judicial independence, asking openly "when
can we start raising the alarm that a judgment contains gross errors?" and pointing out the link between
the independence of a judge and his responsibility for the quality of his work (Torgans, 2019).

This shows that one of the guarantees of judicial independence - judicial immunity - is being used to limit
judicial accountability. This also reveals a lack of understanding of how the judicial immunity works and
of its limits in ensuring independence and holding a judge accountable.

Therefore, in order to examine whether it is possible to ensure a balance between independence and
accountability when applying judicial immunity, the author reveals the content of judicial immunity and
the basic principles (theory) of the application of this legal institution.

Judicial Immunity

Immunity is a specific constitutional legal regulation regarding exceptions to the general requirement of
official’s, including a judge, liability (Venice Commission, 2013d). [t guarantees, firstly, the independence
of the judge and, secondly, the unimpeded performance of the judicial function and the duties of the office.

Judicial immunity in the context of judicial proceedings, like judicial independence, is established for the
benefit of the public, as it is in its interest that the judge be free to perform his function independently and
without fear of consequences. While litigants can protect themselves from judicial errors by taking their
complaints to an appeal court without resorting to suits for personal liability (European Court of Human
Rights, 2015). While this is the best way to protect rights, it is in the interest of the judiciary itself that
judicial errors are identified and responded to appropriately, including, if necessary, holding the judge
accountable for the errors (Lurie, 2023).
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Not only the ECtHR, but also national courts have linked judicial immunity to the public interest. For example,
the Australian Supreme Court has noted that immunity is conferred not as a perquisite of judicial office for
the private advantage of judges, but for the protection of judicial independence in the public interest (High
Court of Australia, 2005). The US Supreme Court made a similar point as early as 1869 (US Supreme
Court,1869). A judge's errors may be corrected on appeal, but he should not have to fear that unsatisfied
litigants may hound him with litigation charging malice or corruption (US Supreme Court, 1967).

Various international standards provide that judges enjoy a certain degree of immunity from civil or
criminal jurisdiction (UN GA, 2020). Judicial immunity stems from the principle of judicial independence,
and aims at shielding judges from any form of intimidation, hindrance, harassment or improper
interference in the performance of their professional functions (Celotto, 2020). The UN Special Rapporteur
has pointed out that, without a certain degree of immunity, prosecution or civil claims could be used as a
retaliatory or coercive measure to erode independent and impartial decision-making by diverting the
court’s time and resources from the execution of regular duties (UN GA, 2020). The Supreme Court of
Canada narrows this aim of protecting the judge from undue influence by stating that the rationale behind
the doctrine of judicial immunity is to protect the judge from influence from the parties to the case rather
than from influence from the public authorities, which is the most important aspect of independence.
Immunity shields the judge against actions for words, acts, or omissions in the exercise of his judicial function
and ensures that the judge can be free in his own mind and independent in deciding the case (Supreme Court
of Canada, 1990).

Thus, immunity is one of the guarantees of judicial independence (Supreme Court of Canada, 1989;
Supreme Court of Canada, 1990) and an integral element of judicial accountability. This guarantee is aimed
at ensuring that the judge can perform his duties without fear of undue influence. Judicial immunity is not
absolute and operates only to the extent necessary to protect judicial independence. Total immunity would
undermine confidence in the judiciary (Van Dijk, 2021; Atmor et al., 2024), so it is important not to confuse
immunity with impunity and irresponsibility (UN GA, 2014). Moreover, immunity provisions protect the
office, not the person who holds the office (Oellers-Frahm, 2005).

The judicial immunity consists of two elements: non-liability and inviolability. Inviolability is usually
linked to criminal liability. In turn, non-liability - with civil liability. This classification was originally
applied to the immunity of members of parliament, but it is fully consistent with immunity as a general
legal institution. The institution of immunity is described in constitutional law as an independent legal
institution. It consists of provisions that exempt persons, specified in the constitution or other laws, from
certain legal obligations and liability, and establish a specific (different from the general) procedure for
holding these persons responsible, in order to enable them to perform their functions. Therefore, the
theoretical considerations on the immunity of members of parliament and of the president apply mutatis
mutandis also to the immunity of judges (Jurcéna et al., 2017; Jurcéna et al., 2020).

Ajudge, like any other person, can be held criminally liable, i.e. he must be punished for any criminal offence
he has committed. Whether the offence is connected with the judicial function or is not, such acts of a judge
may not be "covered" by immunity. A judge must be liable for all offences (Venice Commission,2013c). The
purpose of immunity is not to protect the judge from prosecution, but to protect against false accusations
aimed at exerting pressure on the court. In all other cases, procedural immunity must be waived by the
competent judicial authority (Venice Commission, 2013c). The decision to waive immunity should be based
on whether there is a real likelihood that the allegations are false. The Court needs sufficient safeguards to
ensure its independence and its ability to judge impartially; the guarantee of lifetime tenure would be
meaningless if a judge had to fear false and unfounded accusations (Venice Commission, 2013c).

Several international documents provide rules on the civil liability of judges (United Nations, 1985). The
ECtHR also considers that certain privileges and immunities from civil liability are compatible with Article
6(1) of the European Convention on Human Rights (European Court of Human Rights, 2012). The legal
literature points out that some form of limitation of civil liability is an element of judicial independence
and explains the reasons for limiting the civil liability of judges (Plank, 1996). In Germany this exception
regarding civil liability is attributed to the need to ensure the rule of law (Seibert-Fohr, 2012).
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Judge’s Non-liability

Non-liability (non-accountability) or "functional immunity”, means immunity in relation to the
performance of the duties of the office, i.e. the official is shielded from liability for his actions and decisions
(Nitu, 2011). Non-accountability ensures that a judge is able to take the decisions necessary for the
impartial administration of justice independently and the smooth performance of his duties. The limits of
immunity must be very narrow, covering only those acts which are within the scope of the official's powers
and only those acts which do not constitute elements of a criminal offence (Makaposa et al., 2012). The US
Supreme Court in Nixon v. Fitzgerald, referring to the doctrine of absolute immunity developed in the
English legal system, held that it is in the public interest to require officials to be immune from liability (US
Supreme Court, 1982). Without this guarantee, officials might shy away from exercising their discretion
for fear of offending an individual, even though bold and immediate action would be in the public interest
as a whole. Non-liability continues beyond the end of the term of office and is unlimited in time. A judge
subject to this element of immunity will never be liable for acts and decisions taken in good faith in the
exercise of the judicial function and in the performance of his judicial duties (Constitutional Court of
Kosova, 2011).

A judge's disciplinary, civil and criminal liability for judicial acts is limited in order to avoid indirect
influence on the administration of justice (Seibert-Fohr, 2012). In Australia, the conditions of functional
immunity apply not only to judicial functions, but also to the administrative functions and other duties of
a judge. The Court attributes the extension of immunity to the importance of judicial independence in the
performance of the various official duties of a judge (High Court of Australia, 2005). In the Court's view,
the immunity requirements should apply to all functions that should be exercised free from any influence
(administrative activities, which are related to the institutional independence of the court), as the fear of
possible sanctions is also a certain influence (High Court of Australia, 2005).

Germany also has limits to the judge’s functional immunity. In order to ensure judicial independence while
guaranteeing effective access to justice, the case law distinguishes between the outer sphere of judicial
exercise, which is subject to supervision, and the inner sphere, which cannot be subject to the judge's legal
responsibility. Only for the formal manner in which the judicial function is carried out - observance of time
limits, treatment of the parties, conduct of the proceedings - a judge can be held accountable, but not for
the content of the decisions taken (Seibert-Fohr, 2012). However, in the interests of the rule of law, it is
exceptionally permissible to assess a judge's liability in relation to the administration of justice (for
example, the application and interpretation of the law). Such action, which is required by the rule of law
and which is not regarded as interfering with judicial independence, is permissible and even necessary in
exceptional cases where there is a manifest misapplication of the law, which infringes a person's right to
due process (Seibert-Fohr, 2012). The outer sphere of the judicial function is extended to the form and
shape of the judicial decision, notwithstanding the fact that the decision itself is part of the core judicial
function, which cannot be subject to liability. Decisions and actions of the judge related to due process,
such as setting a hearing date in advance, taking too long to hear a case, may also be subject to disciplinary
review. However, non-judicial functions, such as personal conduct and administrative duties, are not
protected by judicial independence and are therefore fully subject to disciplinary supervision. The
distinction between the inner and outer spheres of the core judicial function has given rise to debate.
Critics consider that this distinction is not sufficiently clear (Seibert-Fohr, 2012)

International courts have also attempted to draw the boundaries of functional immunity in the light of the
issues before the court when assessing whether the independence of judges has been impaired. For
example, the Court of Justice of the European Union (CJEU) adhered that a judge cannot be held liable for
a decision to make a reference for a preliminary ruling to the Court (Court of Justice of the European Union,
2022a). According to the ECtHR, the prohibition on holding a judge liable for interpretation of the law,
assessment of facts or weighing of evidence does not apply in cases where judicial acts have been done
with malicious intent (European Court of Human Rights, 2023) or corruptly and the judge’s guilt has
been established in a final criminal conviction (European Court of Human Rights, 2015). The Court
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also extends immunity to the performance of the duties of the president of the court (European Court of
Human Rights, 2015).

The international documents provide that a judge enjoys personal immunity for acts or omissions
committed in good faith in the exercise of a judicial function. Judges can only be held liable if they
knowingly commit a criminal offence (e.g. accepting a bribe) in the course of their duties (Central Council
of the International Association of Judges, 1999; Council of Europe, 2010). For offences committed outside
their judicial office, judges are subject to liability, including criminal liability, in the same way as any other
person (CCJE, 2010). The Venice Commission also considers that a judge's functional immunity is not
absolute, but can and should be limited (Venice Commission, 2013).

Article 13 of the Law on Judicial Power reveals the content of the functional immunity of a judge in Latvia,
inter alia, by providing that a judge shall not be held financially liable for damages suffered by a person
participating in a case as a result of an unlawful or unjustified court judgment. No action may be brought
against the judge who heard the case if a person considers that the court's decision is unlawful or
unfounded. In the cases provided for by law, the state shall pay damages (Likums “Par tiesu varu”, 1992).
The Law on Disciplinary Liability of Judges states that a judge may be held liable to disciplinary action for
intentional violation of law during examination of a matter in court, failure to perform his duties of
employment or allowing gross negligence in the examination of a matter (TiesneSu disciplinaras atbildibas
likums, 1994).

Although the main mechanism for reviewing miscarriages of justice is, as noted above, an appeal within
the judicial process and not an administrative or bureaucratic process (e.g. within the disciplinary
procedure of a judge), it is not the only mechanism (Jackson, 2012). Both processes are essential for the
protection of the rule of law and judicial independence (Hayo et al., 2023).

Although there is a general principle that functional immunity protects a judge when he administers
justice, even the law makes an exception to this principle, stating that “the revocation or modification of a
court ruling shall not in itself be a reason for subjecting a judge who has participated in its acceptance to
liability, if he or she has not allowed an intentional violation of law or negligence in examination of the
matter” (TiesneSu disciplinaras atbildibas likums, 1994). Accordingly, the above provision allows a judge
to be held disciplinary liable if the judge committed an intentional violation of the law or negligence in the
proceedings.

The ECtHR has also held that the judicial immunity from liability for actions taken in the course of
the administration of justice is not of a blanket or non-rebutted nature. In the present case, the
ECtHR is referring to the bringing of a civil action for damages in cases where the judge's conduct is
considered to have been done with malicious intent or corruptly and the judge’s guilt has been
established in a final criminal conviction (European Court of Human Rights, 2015).

The Court's finding that the limitation of a judge's immunity for actions in the course of judicial
proceedings cannot be regarded as an arbitrary diminution of the court's jurisdiction is of fundamental
importance in the present case (Fridman, 2023). Thus, the ECtHR has also pointed to the possibility of
assessing the judge’s actions within the framework of judicial proceedings, outside of the possibility to
appeal the court's decision according to the order established by law. For this purpose, for example, in
Latvia the disciplinary liability of a judge is provided by law holding a judge liable for a deliberate violation
of law during examination of a case and for failure to perform his duties or for gross negligence in the
examination of a case. Judicial independence in disciplinary proceedings is ensured by procedures and
guarantees provided by law, but not by a prohibition to review the judge's actions if it is revealed by the
content of the judgment (Court of Justice of the European Union, 2019). The legal literature also
acknowledges that some forms of judicial misconduct may not be controllable and errors remedied
through the ordinary appellate procedures (Fiss, 1993). For example, the Advocate General of the CJEU,
Anthony Collins, has stated that a failure to comply with decisions of the Constitutional Court constitutes
a disciplinary offence. Such an infringement can only be established by examining the court's decision
within the disciplinary proceedings (Court of Justice of the European Union, 2022b). The CJEU has held
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that "[...] the guarantee of judicial independence does not exclude the possibility that, in certain exceptional
circumstances, a judge may be subject to disciplinary proceedings as a consequence of decisions taken by
him" (Court of Justice of the European Union, 2022a). The requirement of independence does not exclude
the possibility that a judge may be held liable to disciplinary action as a result of a judicial decision, but
there must be specific exceptional cases. "It is important that these special cases be governed by objective
and verifiable criteria, arising from requirements relating to the sound administration of justice, and also
by guarantees designed to avoid any risk of external pressure on the content of judicial decisions and thus
helping to dispel, in the minds of individuals, any reasonable doubts as to the imperviousness of the judges
concerned and their neutrality with respect to the interests before them" (Court of Justice of the European
Union, 2022b).

Therefore, in order to avoid the damage to the reputation of the judiciary, it is possible and sometimes
even necessary to assess the specific circumstances and conduct of a judge in relation to the content of a
judicial decision, within the framework of disciplinary proceedings.

Although there are certain requirements of judicial independence that must be taken into account when
deciding on the application of functional immunity of a judge, the limits of non-liability must be assessed
on a case-by-case basis, examining it against the objective justifying the immunity to ensure the judicial
independence and impartiality, while not undermining public trust in the court.

Inviolability

Inviolability or "procedural immunity” (GRECO, 2010) is most commonly defined as the impossibility (or
limited possibility) of bringing an official to criminal or administrative liability imposed by the court
during his term of office (MacsioBckas, 2008). Immunity as an element of the official’s constitutional status
implies limited legal responsibility (Constitutional Court of Hungary, 1991).

Immunity is practical and functional. Imnmunity ensures the smooth and proper exercising of the public
authority (Cieléns, 1929). This requirement affects both the procedural arrangements for initiating
criminal proceedings and the application of arrest, detention and other procedural measures to a judge
(Constitutional Court of Kosova, 2011). Thus, immunity has two aspects (Constitutional Court of Kosova,
2011): the first relates to the criminal prosecution, while the second refers to various criminal procedural
requirements. Immunity is limited in time; it is valid only for the term of office of the judge (Constitutional
Court of Ukraine, 2003; US Supreme Court, 1997), and its scope is closely linked to the aim justifying the
immunity - administration of independent and impartial justice (US Supreme Court, 1997).

As arule, specific procedures for criminal proceedings, initiation of prosecution, arrest, detention, forcible
transfer and subjecting to search are provided by law. For example, in Latvia, only the Prosecutor General
may initiate criminal proceedings against a judge or a Constitutional Court judge. There may be special
procedures for criminal proceedings against a judge, irrespective of whether the judge committed the
offence in his official or private capacity. The purpose of the special procedure is to ensure judicial
independence. In addition, as regards the lifting of immunity, certain safeguards are provided for judges:
certain procedures are laid down to prevent undue influence on judicial independence (UN GA, 2020).
Commencement of criminal prosecution against a judge as well as his imprisonment shall not be
permissible without the consent of the Saeima (Parliament), while a judge of the Constitutional Court
requires the consent of the Constitutional Court. The Constitutional Court's consent is also required for
detention, forced conveyance and subjection to a search of a Constitutional Court judge, while in the case
of a judge, the decision is taken by a specially authorised Supreme Court judge (Satversmes tiesas likums,
1996; Likums “Par tiesu varu”, 1992). The legislation may provide for a special court to hear the case
against the judge. The Belgian Constitutional Court has assessed this special procedure for criminal
proceedings against a judge and found that it does not violate the principle of equality (Allemeersch et al.,
2012; Constitutional Court of Belgium, 1994). The Venice Commission, in this regard, has pointed out that
it should not be for Parliament to lift the immunity of judges. A judicial body such as the Judicial Council
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should take this decision (Venice Commission, 2013a) and the criteria on the basis of which immunity is
or is not lifted should be defined (Venice Commission, 2013b).

In deciding whether to grant procedural immunity, the inviolability of a judge must be assessed on a case-
by-case basis, weighed against the legitimate aim of immunity to ensure the judge's independence and
impartiality, while not undermining public trust in the court.

Unjustified application of legal liability may affect judicial independence. At the same time, the judiciary
demonstrates and confirms its independence and accountability by providing an appropriate framework
for immunity and applying it proportionately. A well-regulated and responsibly applied judicial immunity
ensures that independence and accountability can be balanced.

Conclusions

Unjustified application of legal liability may affect adversely judicial independence. By providing an
appropriate framework for immunity and applying it proportionately, the judiciary demonstrates and
confirms its independence and accountability.

A well-regulated and responsibly applied judicial immunity - one of the guarantees of judicial
independence and, at the same time, an integral element of a judge's legal responsibility - ensures the
balance between the independent exercise of the basic judicial function, on the one hand, and the liability
of a judge in the event of a violation of the law, on the other.

Although there are certain requirements of judicial independence that must be taken into account when
deciding on the application of functional and procedural immunity (for example, judicial immunity is not
absolute and only operates to the extent necessary to protect the judicial independence; the immunity
provisions protect the office of a judge and not the person who holds that office; the limits of a judge's non-
liability should be very narrow, limited to acts within the scope of the judge's powers and to acts, which
do not constitute elements of a criminal offence; inviolability is limited in time; it is valid only for the term
of office of the judge, and its scope is closely linked to the aim justifying the immunity - administration of
independent and impartial justice) the limits of judicial non-liability and inviolability must be assessed on
a case-by-case basis, examining it against the objective justifying the immunity to ensure the judicial
independence and impartiality, while not undermining public trust in the court.

References

Allemeersch, B., Alen, A, Dalle, B. (2012). Judicial Independence in Belgium. In Seibert-Foht, A. (Ed.). Judicial Independence in
Transition (pp. 307-356). Berlin, Heidelberg: Springer.

Appleby G., Le Mire S. (2019). Ethical Infrastructure for a Modern Judiciary. Federal Law Review, 47(3), p. 335. DOI:
10.1177/0067205X19856500.

Atmor, N, Hofnung, M. (2024). Public Opinion and Public Trust in the Israely Judiciary. Shetreet, Sh., Chodosh, H. (Eds.) Judicial
Independence: Cornerstone of Democracy. Brill/Nijhoff. 183-203. DOI: https://doi.org/10.1163/9789004535091 014.

Benvenuti S. The Italian System of Judicial Governance: An Arena of Confronting Informal Practices and the Push Towards
Formalization. German Law Journal. 2023;24(8):1373-1392. d0i:10.1017/glj.2023.67.

Burbank, S.B. (2019). Reconsidering Judicial Independence Forty-Five Years in the Trenches and in the Tower. University of
Pennsylvania Law Review Online, Vol 168, Public Law research Paper No 19, p. 25.

Bustos Gisbert R. Judicial Independence in European Constitutional Law. European Constitutional Law Review. 2022;18(4):591-
620.d0i:10.1017/S1574019622000347.

Celotto, A. (2020). Italy and Its Constitutional Court. In Ballin, E.H., Schyff, G., Stremler, M. (Eds.). European Yearbook of
Constitutional Law 2019. Judicial Power: Safeguards and Limits in a Democratic Society (pp. 67-96). T.M.C. Asser Press, 1st ed.
2020 edition.

Cieléns F. (1929). Latvijas Republikas Satversmes noteikumi par deputatu imunitati. Tieslietu Ministrijas Véstnesis, 1929. Nr. 1/2.

Di Federico, G. (2012). Judicial Independence in Italy. Seibert-Foht, A. (Ed.). Judicial Independence in Transition. Berlin,
Heidelberg: Springer, p. 398.

Fiss, 0.M. (1993). The Limits of Judicial In dependence. The University of Miami Inter-American Law Review, 25(1), 57-76.
89


https://doi.org/10.1163/9789004535091_014

Fridman, B. (2023). What it takes to Curb the Court, Wisconsin Law Review, Vol 2023, Issue 2, p.513-546. DOI:
10.59015/wlr.GXEA6246.

Gee, G., Hazell, R. Malleson, K. (2015). The Politics of Judicial Independence in the UK’s Changing Constitution. Cambridge
University Press, p. 5.

Geyh, C. G. (2002). Customary Independence. Burbank, S. B., Friedman, B. (Eds.). Judicial Independence at the Crossroads. An
Interdisciplinary Approach. New York: Sage Publications Inc, p. 161.

Geyh, C. G. (2012). Can the Rule of Law Survive Judicial Politics? Cornell Law Review, Vol. 97, No. 191 (2011-2012), Indiana Legal
Studies Research Paper No. 252, p. 239.

Hayo, B., Voigt, S. (2023). Judicial independence: Why does de facto diverge from de jure?. European Journal of Political
Economy, Elsevier, vol. 79(C). DOI: 10.1016/j.ejpoleco.2023.102454.

Jackson, V.C. (2012). Judicial Independence: Structure, Context, Attitude. In Seibert-Foht, A. (Ed.). Judicial Independence in
Transition (pp. 19-86). Berlin, Heidelberg: Springer.

Jurceéna, L, Spale, A. (2017). Satversmes 54. panta komentars. In Latvijas Republikas Satversmes komentari. I1l nodala. Valsts
prezidents. IV nodala. Ministru kabinets (pp. 451-455). Latvijas Véstnesis.

Jurceéna, L., Spale, A. (2020). Satversmes 28. panta komentars. In Latvijas Republikas Satversmes komentari. Il nodala. Saeima
(pp- 449.-456). Latvijas Veéstnesis.

Kosar D, Sipulova K, Urbanikova M. Informality and Courts: Uneasy Partnership. German Law Journal. 2023;24(8):1239-1266.
doi:10.1017/glj.2024.1.

Lurie G. The Invisible Safeguards of Judicial Independence in the Israeli Judiciary. German Law Journal. 2023;24(8):1449-1468.
doi:10.1017/glj.2023.73.

Nitu, D. (2011). Head of State Immunity in Criminal Law.
http://doctorat.ubbcluj.ro/sustinerea publica/rezumate/2012/drept/nitu daniel en.pdf

Oellers-Frahm, K. (2005). Italy and France: Immunity for the Prime Minister of Italy and the President of the French Republic.
International Journal of Constitutional Law, 3(1), 107-115.

Parau, C.E. (2012). The Drive for Judicial Supremacy. Seibert-Foht, A. (Ed.). Judicial Independence in Transition. Berlin,
Heidelberg: Springer, p. 623.

Plank, T.E. (1996). The Essential Elements of Judicial Independence and the Experience of Pre-Soviet Russia. William & Mary Bill
of Rights Journal, 5(1), 1-74.

Seibert-Fohr, A. (2012). Judicial Independence in Germany. In Seibert-Foht, A. (Ed.). Judicial Independence in Transition (pp. 447-
519). Berlin, Heidelberg: Springer.

Van Dijk, F. (2018 ). A Method for Assessment of the Independence and Accountablllty of the Judiciary, p. 2. https://pgwrk
bsi

D/Prmects/Artlcle%ZO1ndenendenceandaccountabllltv%202018 10-18.pdf

Van Dijk, F. (2021). Perceptions of the Independence of Judges in Europe: Congruence of Society and Judiciary. Palgrave
Macmillan, pp. 89-90 (119). https://doi.org/10.1007/978-3-030-63143-7

Makapoga, 3.M., KOHeBa H. C (2012). KaTeropnﬂ «HMMYHHTET» B KOHCTUTYLIOHHOM NpaBe Poccun. Becmuuk F0YpI'Y, 20.
http:

Macnosckas T.C. (2008). HenprKoCHOBEHHOCTD KaK 3JIEMEHT KOHCTUTYLHOHHO-ITPABOBOI'0 CTATyca MPe3n/ieHTa B 3apyOeKHbIX
crpaHax. [IpaBo u gemoxpaTtus. COOpHUK HAyIHBIX TPYAOB. Munck: BI'Y.

http://elib.bsu.by/bitstream/123456789/19759/1/5 %D0%BC%D0%B0%D1%81%D0%BB%D0%BE%D0%B2%D1%81%D0
%BA%D0%B0%D1%8F.pdf

Satversmes tiesa (Cnstitutional Court of the Republic of Latvia). (2010). Case 2009-11-01; 18.01.2010.
https://www.satv.tiesa.gov.lv/cases/?search[number]=2009-11-01.

US Supreme Court. (1997). Case Clinton v. Jones, 520 U.S. 681; 27.05.1997. https: //www.law.cornell.edu/supct/html/95-
1853.ZS.html

US Supreme Court. (1982). Case Nixon v. Fitzgerald, 457 U.S. 731; 24.06.1982.
https://supreme.justia.com/cases/federal/us/449/200

US Supreme Court. (1980). Case United States v. Will, 449 U.S. 200; 15.12.1980.
https://supreme.justia.com/cases/federal/us/449/200/

US Supreme Court. (1967). Case Pierson v. Ray, 386 U.S. 547; 11.04.1967.
https://supreme.justia.com/cases/federal/us/386/547/

US Supreme Court. (1869). Case Randall v. Brigham, 74 U.S. 523; 1869. https://supreme.justia.com/cases/federal/us/74/523/
High Court of Australia. (2005). Case Fingleton v. The Queen, 2005, 227 CLR 166. https://jade.io/article/309
Constitutional Court of Belgium. (1994). Case 66/94; 14.07.1994. https://www.const-court.be/en/judgments?year=1994

Constitutional Court of the Republic of the Czech Republic. (2010). Case PL. US 12/10; 07.09.2010.
https://www.usoud.cz/en/decisions

Supreme Court of Canada. (2016). Case Conférence des juges de paix magistrats du Québec v. Quebec (Attorney General), 2016
SCC 39, No 34317; 14.10.2016. https://www.scc-csc.ca/case-dossier/index-eng.aspx

Supreme Court of Canada. (1990). Case R. v. Lippé 2 SCR 114, No 22072, Gonthier; 05.12.1990.
90


https://ideas.repec.org/a/eee/poleco/v79y2023ics0176268023000988.html
https://ideas.repec.org/s/eee/poleco.html
https://ideas.repec.org/s/eee/poleco.html
http://doctorat.ubbcluj.ro/sustinerea_publica/rezumate/2012/drept/nitu_daniel_en.pdf
https://pgwrk-websitemedia.s3.eu-west-1.amazonaws.com/production/pwk-web-encj2017-p/Projects/Article%20independenceandaccountability%202018-10-18.pdf
https://pgwrk-websitemedia.s3.eu-west-1.amazonaws.com/production/pwk-web-encj2017-p/Projects/Article%20independenceandaccountability%202018-10-18.pdf
https://pgwrk-websitemedia.s3.eu-west-1.amazonaws.com/production/pwk-web-encj2017-p/Projects/Article%20independenceandaccountability%202018-10-18.pdf
https://doi.org/10.1007/978-3-030-63143-7
http://cyberleninka.ru/article/n/kategoriya-immunitet-v-konstitutsionnom-prave-rossii
http://elib.bsu.by/bitstream/123456789/19759/1/5_%D0%BC%D0%B0%D1%81%D0%BB%D0%BE%D0%B2%D1%81%D0%BA%D0%B0%D1%8F.pdf
http://elib.bsu.by/bitstream/123456789/19759/1/5_%D0%BC%D0%B0%D1%81%D0%BB%D0%BE%D0%B2%D1%81%D0%BA%D0%B0%D1%8F.pdf
https://www.law.cornell.edu/supct/html/95-1853.ZS.html
https://www.law.cornell.edu/supct/html/95-1853.ZS.html
https://supreme.justia.com/cases/federal/us/449/200/
https://supreme.justia.com/cases/federal/us/449/200/
https://supreme.justia.com/cases/federal/us/386/547/
https://supreme.justia.com/cases/federal/us/74/523/

Supreme Court of Canada. (1989). Case Mackeigan v. Hickman 2 SCR 796, No 21315, 21351; 05.10.1989.

Constitutional Court of Kosova. (2011). Case KO 98/11; 30.09.2011. CODICES: KOS-2014-2-005.
http://www.codices.coe.int/NXT /gateway.dll?f=templates&fn=default.htm

Constitutional Court okaralne Case 19-rp/2003; 10.12.2003. Judgment. CODICES: UKR-2003-3-022.

Constitutional Court of Hungary. (1991). Case 48/1991; 26.09.1991. CODICES: HUN-1991-S-002.
http://www.codices.coe.int/NXT/gateway.dll?f=templates&fn=default.htm

Court of Justice of the European Union. (2022a). Case C-430/21; 22.02.2022. Judgment of the Court (Grand Chamber).
Court of Justice of the European Union. (2022b). Case C-430/21; 20.01.2022. Opinion of Advocate General Collins.

Court of Justice of the European Union. (2019). Joint cases. C-585/18, C-624/18 un C-625/18; 27.06.2019. Opinion of Advocate
General Tanchev.

European Court of Human Rights. (2023). Case 21181/19,51751/20 Tuleya v. Poland; 06.10.2023. Judgment.

European Court of Human Rights. (2016). Case 20261 /12 Baka v. Hungary [GC]; 23.06.2016. Separate opinion of judge Sicilianos.
European Court of Human Rights. (2015). Case 5682 /06 Sergey Zubarev v. Russia; 05.02.2015, Judgment, p. 32.

European Court of Human Rights. (2012). Case 19673/03 Grayaznov v. Russia; 12.06.2012. Judgment.

Satversmes tiesas likums 05.06.1996. Latvijas Veéstnesis, 103, 14.06.1996.; Latvijas Republikas Saeimas un Ministru Kabineta
Zinotajs, 14, 25.07.1996.

TiesneSu disciplinaras atbildibas likums 27.10.1994. Latvijas Véstnesis, 132, 10.11.1994.; Latvijas Republikas Saeimas un
Ministru Kabineta Zinotajs, 23, 15.12.1994.

Likums “Par tiesu varu”. 15.12.1992 Latvijas Republikas Augstakas Padomes un Valdibas Zinotajs, 1/2, 14.01.1993.
Tiesnesu disciplinarkolégijas lemums. 03.12.2021. Lieta Nr. D-9/2021.

Latvijas Republikas Rigas apgabaltiesas 16.06.2022. atbilde Nr. 1-14.4 /257 uz iesniegumu par tiesnesa ricibu.
United Nations. (1985). Basic Principles on the Independence of the Judiciary . Latvijas Véstnesis, 148, 28.09.1995.
CCJE. (2010). Magna Carta of Judges, 17.11.2010. https://rm.coe.int/16807482c6

Central Council of the International Association of Judges. (1999). The Universal Charter of the Judge. https://www.icj.org/wp-
content/uploads/2014 /03 /1A]J-Universal-Charter-of-the-Judge-instruments-1989-eng.pdf

Council of Europe. (2010). Recommendation CM/Rec(2010)12 and Explanatory Memorandum. Judges: Independence, Efficiency
and Responsibilities. Council of Europe Publishing. https://rm.coe.int/cmrec-2010-12-on-independence-efficiency-
responsibilites-of-judges/16809f007d

GRECO (2010). Lessons Learnt from the Three Evaluation Rounds (2000-2010). Thematic Articles.
https://rm.coe.int/16806cbfc6

UN GA. (2020). Report of the Special Rapporteur on the Independence of Judges and Lawyers. A/75/172,17.07.2020.

UN _GA Independence of Judges and Lawyers A 75 172-EN 2020.pdf

UN GA. (2014). Report of the Special Rapporteur on the Independence of Judges and Lawyers, Gabriela Knaul. A/HRC/26/32,
28.04.2014, pp. 52,53, 84

Venice Commission. (2013a). On proposals amending the Draft Law on the amendments to the Constitution to strengthen the
independence of Judges of Ukraine. CDL-AD(2013)034. Opinion. Strasbourg: Council of Europe.

Venice Commission. (2013b). Ukraine. On the draft Law on the Public Prosecutor’s Office of Ukraine CDL-AD(2013)025. Joint
Opinion. Strasbourg: Council of Europe. https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2013)025-¢

Venice Commission. (2013c). Republic of Moldova. On the Immunity of Judges for the Constitutional Court of Moldova. CDL-
AD(ZO 13)008. Amlcus curiae brief. Strasbourg: Council of Europe.

Venice Commission. (2013d) On the Relationship between Political and Criminal Ministarial Responsibility. CDL-AD(2013)001.
Report. Strasbourg: Council of Europe. https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2013)001-e

91


http://www.codices.coe.int/NXT/gateway.dll?f=templates&fn=default.htm
http://www.codices.coe.int/NXT/gateway.dll?f=templates&fn=default.htm
http://www.codices.coe.int/NXT/gateway.dll?f=templates&fn=default.htm
https://rm.coe.int/16806cbfc6
https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2013)025-e
https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2013)008-e
https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2013)001-e

	JUDICIAL IMMUNITY – A GUARANTEE OF INDEPENDENCE  AND AN ELEMENT OF ACCOUNTABILITY

