
CASENOTE 
g A School's Interest in Value Inculcation to the Detriment of Students' Free 
n Rights: Bethel School District v. Fraser' - An inherent tension exists be­
free expression rights of students and the public school authorities' need to 

the effective disciplinary procedures necessary to promote the educational 
This tension is a result of the need to encourage students to participate in 
, provocative discourse at school, but to discipline that discourse when it uosses 
f acceptability. The United States Supreme Court's decisions in this area reflect 

culty in determining the parameters of acceptability within the public school 
ent.3 

United States Supreme Court stated in 1969, in Tinker v. Des Moines School 
that students do not shed their constitutional rights at the schoolhouse gates,4 

rt judged the legitimacy of student expression by inquiring as to whether it 
other students' rights or substantially disrupted the educational process.5 Not 
gly, the Tinker Court's recognition that students retain constitutional rights while 
led to a marked increase in students' rights litigation.6 Though the outcomes 

ed, many commentators felt that the fears that Justice Black expressed in dissent 
7 had come true; the public schools were surrendering control to the students.8 

iJ6 S. Ct. 3159 (1986). 
Tinker v. Des Moines Indep. School Dist., 393 U.S. 503, 507 (1969) (examining the "area 
dents in the exercise of First Amendment rights collide with the rules of the school 

, e.g., id. at 503 (suspension of students for wearing black armbands unconstitutional); West 
State Bd. of Educ. v. Barnette, 319 U.S. 624, 642 ( 1943) (suspension of students for refusal 
the flag unconstitutional). 

3 U.S. al 506. 

e.g., New Jersey v. T.L.O., 469 C.S. 325 (1985) (fourth amendment prohibition against 
le searches and seizures applicable co school officials); Board of Educ. v. Pico, 457 U.S. 

) (first amendment limits school official's discretion in removing library books); Ingraham 
, 430 U.S. 651. (1977) (eighth amendment's cruel and unusual punishment clause not 
to school official's corporal punishment of student); Goss v. Lopez, 419 U.S. 565 (1975) 

h amendment entitles students facing suspensions to some procedural due process re-
). 

er, 393 U.S. at 525-26 (Black, J., dissenting). Justice Black's dissent is quoted in part infra 

e.g., Wilkinson, Goss v. Lopez: The Supreme Court as School Supen.'ntendent, 1975 SuP. CT. 
, 72 (stating that "[r]espect for democratic institutions will equally dissipate if they are 
too ineffectual to provide their students an environment of order in which the educational 
may go forward"). Wilkinson expressly noted the growing disciplinary problems in public 
Id. at 64-65 (citing Nemy, Violence in Schools Now Seen as Nunn Across the Nation, N.Y. Times, 
, 1975, at I, coL 4; Barnes, Violence Soars in U.S. Schools, Washington Post, Apr. 10, 1975, 

2; U.S. SENATE COMMITTEE ON THE JUDICIARY, SUBCOMMITTEE TO INVESTIGATE JUVENILE 

CY, 94TH CONG., 1ST SESS., OuR NATION'S SCHOOLS-A REPORT CARD: "A" IN SCHOOL 

AND VANDALISM (Comm. Print 1975)). See also Haskell, Student Expession in the Public 
inker Distinguished, 59 GEO. L.J. 37, 51-53 (1970) (questioning the soundness of Tinker 
g that application of "constitutional principles applicable to the community at large to the 
of rule violation, ridicule of teachers and administrators, and obscenity and profanity in 
e and special-purpose environment is misplaced liberalism"). 
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The Court's recent decision in Bethel School District v. Fraser, however, may 
perceived trend by emphasizing school officials' discretion to pursue school oqjecti 
In Fraser, the plaintiff, a seventeen year old senior at Bethel High School in T 
Washington, delivered a speech, during school hours at a student-run assembly, 
nating a classmate for student elective office. 10 Students could choose either to 
the assembly or report to the study hall. Approximately 600 students attende 
assembly.'' At the assembly, Fraser delivered a brief metaphorical speech: 

I know a man who is firm - he's firm in his pants, he's firm in his shirt, 
his character is firm - but most ... of all his belief in you, the students of 
Bethel, is firm. 

Jeff Kuhlman is a man who takes his point and pounds it in. If necessary, 
he'll take an issue and nail it to the wall. He doesn't attack things in spurts 

he drives hard, pushing and pushing until finally - he succeeds. 
Jeff is a man who will go to the very end - even the climax, for 

and every one of you. 
So vote for Jeff for A.S.B. vice-president 

you and the best our high school can be. 12 

The students' reactions were mixed; some hooted and hollered, others appeared b 
dered, and a few simulated the sexual activity alluded to in the speech. 13 Fraser's s 
did not delay the assembly program, however, and the students were dismissed on 

The next morning, after receiving letters commenting on the speech from 
teachers, the assistant principal called Fraser into her office and charged him 
violating the school's disruptive conduct rule. 16 The assistant principal gave Fra~ 
opportunity to defend his speech, then suspended him for three days and remo 
name from the list of possible graduation speakers.17 Fraser then filed a disci 
action grievance with Bethel School District's superintendent. 18 A hearing officer 
Fraser's grievance and allowed the punishment to stand. 19 

9 106 S. Ct. 3159 (1986). 
10 Id. at 3162. 

Id. 
1~ Id. at 3167 (Brennan, .J., concurring in the judgment). 

Id. at 3162. While the Ninth Circuit described the reaction as "boisterous," the 
that it was hardly disruptive. Id. at 3170 (Stevens, J., dissenting) (quoting Fraser v. 
Dist., 755 F.2d l'.156, 1360 (9th 1985), rev'd, 106 S. Ct. 3159 (1986)). 

" Although the Supreme Court did not mention this fact, the Ninth Circuit made it cl 
the speech did not delay the program. Fraser, 755 F.2d at 1360. 

Although the Supreme Court stated that the assistant principal received five letters, 
106 S. Ct. at 3162, the Ninth Circuit stated that the assistant principal had received only four 
Fraser, 755 F.2d at 1360 (citing Finding of Fact No. 8). 

16 Fraser, 106 S. Ct. at 3162. The rule stated, "[c]onduct which materially and su 
interferes with the educational process is prohibited, including the use of obscene, profane 
or gestures." Id. Befor~ delivering the speech, Fraser had three teachers review it. Id. 
(Stevens, J., dissenting). Although at least three of the teachers told Fraser that the s 
inappropriate, none suggested that it violated the school's disciplinary code. Id. (Steve 
senting). Moreover, although the letters sent to the principal suggested that Fraser's s 
inappropriate, the ;'llinth Circuit noted that none stated that it disrupted the assembly. F 
F.2d at 1360-61 (citing Finding of Fact No. 8). 

17 Fraser, 106 S. Ct. at 3162. 
Id. 

' 9 Id. at 3162-63. 
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Alleging that Bethel School District had violated his first amendment right of free 
ech, Fraser brought a civil rights action in the United States District Court for the 

ern District of Washington.20 He sought injunctive relief and monetary damages 
the violation of his constitutional rights under Title 42 of the United States Code, 

tion 1983.2 ' The district court found for Fraser, holding that the school district 
lated Fraser's free speech rights. 22 The court awarded Fraser nominal damages and 
rneys' fees and enjoined the school district from precluding Fraser from giving a 
uation address. 23 

Affirming the district court's judgment, the Ninth Circuit Court of Appeals applied 
standard the United States Supreme Court enunciated in Tinker, which protects non­
uptive speech that does not violate the rights of others.24 The Ninth Circuit affirmed 
district court's finding that the school district had failed to show that Fraser's speech 
erially disrupted the educational process.25 Furthermore, the Ninth Circuit concluded 
because the students voluntarily chose to attend the assembly, the speech did not 
de upon their privacy.26 While acknowledging that school officials have the right to 

trol school curriculum content, the Ninth Circuit found that 'Fraser's nominating 
ch was not part of the school curriculum.27 Thus, the Ninth Circuit concluded, the 

l could not control the speech. 23 The school district petitioned for a writ of cer­
ri, which the United States Supreme Court granted.29 

The Supreme Court held 7-2 that the first amendment does not prevent school 
tricts from disciplining students for thei1· use of offensive speech in a high school 

bly.3° Factually disinguishing Tinker, the Court found that the speech disrupted 
educational purpose of the school, which includes prohibiting the use of offensive 
ch, and impinged upon the rights of other students.31 The Court also rested its 

'sion on the state's interest in protecting minors from exposure to vulgar language.32 

w Id. at 3163. He was joined by his father as guardian ad !item. Id. 
"Id. Fraser alleged that the school district's punishment violated his first amendment right of 
speech and his fourteenth amendment due process right of fair notice of prohibited conduct. 

The first amendment provides, in pertinent part, that "Congress shall make no law ... abridging 
freedom of speech .... " U.S. CONST. amend. I. This prohibition applies to the states through 
due process clause of the fourteenth amendment. Gitlow v. New York, 268 U.S. 652,666 (1925). 
fourteenth amendment provides, in pertinent part, that no "State [shall] deprive any person 

life, liberty, or property, without due process of law . . ." U.S. CONST. amend. XIV, § 1. 
Under 42 U.S.C. § 1983, individuals may bring suit against 

[e]very person who, under color of any statute, ordinance, regulation, custom, or 
usage, of any State ... , subjects, or causes to be subjected, any citizen of the t:nited 
States or other person within the jurisdiction thereof to the deprivation of any rights, 
privileges, or immunities secured by the Constitution and laws .... 

u.s.c. § 1983 (1982). 
22 Fraser, I 06 S. Ct. at 3163. 

Id. 
Fraser, 755 F.2d at 1359-63. 

at 13.59-61. 
at 1361-63. 

Id. at 1363-65. 
Id. at 1365. 
The Supreme Court granted certforari at 106 S. Ct. 56 (1985). 

l 06 S. Ct. at 3166. 
Id. at 3163. 
Id. at 3165. 
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Justice Blackmun concurred in the result without opinion. 33 Justice Brennan concurr 
in the judgment, stating that the school district's interest in teaching and maintaini. 
civil public discourse outweighed the student's first amendment rights in this cas 
Justice Marshall dissented, however, believing that the court of appeals had appli 
correctly the Tinker standard.35 Justice Stevens also dissented, concluding that B 
School District violated Fraser's fourteenth amendment right to due process beca 
Fraser did not receive fair notice that this type of speech was prohibited.36 

Under traditional interpretations of the Tinker test, the first amendment protect 
Fraser's speech because it neither substantially disrupted school proceedings nor int 
fered with other students' rights. 37 Furthermore, Fraser's speech does not fit into ot 
categories of expression which the Court has excepted from first amendment prot 
tion. 38 Yet the Court concluded that the school board could punish Fraser's expressi 
because it interfered with the school's role as an inculcator of civic values.39 Fraser th 
expands the Tinker concept of substantial disruption of the educational process to inclu 
speech which disrupts the school's value inculcation purpose. School officials now h 
the authority to regulate any speech they consider to be offensive, thus depriving stude 
of fair notice of what speech is forbidden. 40 This unpredictability will result in a "chill 
effect" on student speech. 41 While critcs of Tinker might hail Fraser for returning cl 
room control to the teachers, for students, Fraser reduces the first amendment to a me 
platitude. 42 The Supreme Court's upcoming decision in Kuhlmeier v. Hazelwood Sch 

District, however, may limit Fraser's impact. 43 

Section one of this casenote will review the background of students' constitutio 
rights. After first exploring a judicial view of the role of public schools,44 this casen 
will examine school officials' authority to pursue educational goals and the effect of 
authority on students' constitutional rights. 45 The casenote will then review the histo. 

33 Id. at 3167. 
34 Id. at 3167-68 (Brennan, J., concurring in the judgment). 
35 Id. at 3168-69 (Marshall, J., dissenting). 
36 Id. at 3169-72 (Stevens, J., dissenting). For the relevant text of the fourteenth amendme 

see supra note 21. 
37 See infra notes 260-91 and accompanying text. 
38 See infra notes 292-308 and accompanying text. 
39 Fraser, 106 S. Ct. at 3165. 
40 See Fraser, 106 S. Ct. at 3169-72 (Stevens, J., dissenting); see infra notes 309-20 and acco 

panying text. 
The Court stated that "(t]he determination of what manner of speech in the classroom or· 

school assembly is inappropriate properly rests with the school board." Fraser, 106 S. Ct. at 3165 
41 A law or regulation creates a "chilling effect" by seriously inhibiting the exercise of co 

tutionally protected conduct. See generally Schauer, Fear, Risk and the First Amendment: Unravelli 
"Chilling Effect", 58 B.U.L. REV 685 (1978). By not providing fair warning and all.owing arbit 
enforcement, a vague regulation that touches upon first amendment freedoms can "'operate 
inhibit the exercise"' of free speech. Grayned v. City of Rockford, 408 U.S. 104, 108-09 (19 
(quoting Cramp v. Board of Public lnstruction, 368 U.S. 278, 287 (1961)). See infra notes 309-
and accompanying text. 

42 See West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624, 637 (I 943) (stating that the Co 
must protect students' individual freedoms so as not to "teach youth to discount important princi 
of our government as mere platitudes"); see infra note 103. 

43 795 F.2d 1368 (8th Cir. 1986), cert. granted, 107 S. Ct. 926 (1987). 
44 See infra notes 55-64 and accompanying text. 
45 See infra notes 65-89 and accompanying text. 
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students' free expression rights, focusing primarily on the Tinker concepts of substan­
tial disruption and invasion of rights.46 Section one will end with an examination of 
categorical proscriptions on student speech.47 Section two will review the majority's 
reasoning,48 along with Justice Brennan's concurrence49 and Justices Marshall's50 and 
Stevens' dissents. 51 

After analyzing Fraser's speech in light of the various justifications upon which 
ool officials rely to regulate student expression,52 section three will criticize the Fraser 

ourt's dramatic extension of Tinker. 53 Finally, this casenote will predict the likely chilling 
ffect that Fraser will create and suggest that the Court narrow the Fraser precedent by 
eturning to a traditional interpretation of students' rights in the upcoming case of 
uhlmeier v. Hazelwood School District. 54 

I. BACKGROUND 

A. The Judicial View of the Role of Public Schools 

The Supreme Court has long recognized that public school education represents 
one of the government's most important functions. 55 In addition, the Court has noted 
that society supports the primacy of education by allocating substantial funds for public 

:school budgets and enacting compulsory attendance laws to insure a minor's maximum 
• articipation in the educational system.56 

Education, the Court has stated, is an essential element in a person's life if he or 
.she is to be successful.57 The Court has observed that public schooling aids youth by 
developing skills necessary for future employment and helps promote the community's 
common values.58 The Court has also recognized that public schools, through their 
curriculum and their teachers' examples, play a major role in preparing youth for 
citizenship.59 The Court, therefore, has reasoned that public schools are crucial for the 

'maintenance of a stable democratic government.60 

46 See infra notes 90-156 and accompanying text. 
47 See infra notes 157-200 and accompanying text. 
48 See infra notes 201-29 and accompanying text. 
49 See infra notes 230-41 and accompanying text. 
50 See infra notes 242-44 and accompanying text. 
51 See infra notes 245-54 and accompanying text. 
52 See infra notes 260-308 and accompanying text. 
53 See infra notes 309-32 and accompanying text. 
54 See infra notes 333-40 and accompanying text. 
55 See Ambach v. Norwick, 441 U.S. 68, 76 (1969) ("(E]ducation is perhaps the most important 

function of our state and local governments.") (quoting Brown v. Board of Educ., 347 U.S. 483, 
:.493 (1954)); see also San Antonio lndep. School Dist. v. Rodriguez, 411 U.S. 1, 29-30 (1973) 
(Education "is the very foundation of good citizenship.") (quoting Brown, 347 U.S. at 493); Wisconsin 
v. Yoder, 406 U.S. 205,213 (1972) ("Providing public schools ranks at the very apex of the function 
of a state."). 

56 See Ambach, 441 U.S. at 76-77 (quoting Brown, 347 U.S. at 493). 
57 Brown, 34 7 U.S. at 493 (segregation of students on basis of race violates the fourteenth 

:amendment). 
58 Ambach, 441 U.S. at 77. 
59 Id. at 78-79. 
60 Id. at 77. At least one commentator, however, concludes that value inculcation in public 

schools is so ineffective at achieving its objectives that the state has no compelling interest in 
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Furthermore, the Court has noted that state and local officials are largely responsi 
for achieving these goals. 61 In light of the important functions of public schools, 
Court has affirmed these officials' power to prescribe student conduct.62 The Cou 
therefore, is reluctant to entangle itself in the public schools' daily operations.63 It d 
intervene, however, to insure that school officials' actions do not infringe upon studen 
constitutional rights.64 

B. The Effect of School Officials' Authority on Student( Constitutional Rights 

Public school students' constitutional rights are not coextensive with their 
outside of the public school context65 because the Supreme Court has recognized 
public school officials have a substantial interest in maintaining school discipline 
order. 66 Because a disruption of the educational process will interfere with the scho 
objectives, courts generally give school officials greater control over students' actio 
than other governmental authorities have over minors outside of the public scho 
context.67 Although the students retain some constitutional rights within school confin 
the scope of these rights is narrow.68 

The Supreme Court has protected and enlarged school officials' discretion by Ii 
iting the conflicting rights of students. Three cases, Goss v. Lopez.,69 T.L.O. v. New Je 
and Board of Education v. Pico71 illustrate these limitations. In Goss, a 197 5 decision, 
Court held that schools could not deprive students of their property and liberty inte 
under the fourteenth amendment without a measure of due process of law.i2 

involved nine public high school students whom the school suspended without the bene 
of a hearing for alleged misconduct.73 Although the Court concluded that the fourteen 

protecting value inculcation. van Geel, The Search for Constitutional Limits on Governmental Aut 
to Inculcate Youth, 62 TEX. L. REV. 197, 262-89 (1983). 

61 See Epperson v. Arkansas, 393 U.S. 97, 104 (1968). 
52 See Tinker v. Des Moines Indep. School Dist., 393 U.S. 503, 507 (1969). 
63 See Epperson, 393 C.S. at 104. 
64 Jd. 
65 See, e.g., New Jersey v. T.L.O., 469 U.S. 325 (1985) (under the fourth amendment, 

officials need only show that search of student was based on reasonable suspicion rather 
probable cause, as fourth amendment would require outside of school). Even outside the s 
context, minors generally do not enjoy the same constitutional rights as adults. See, e.g., Sch 
Martin, 467 C.S. 253 (1984) (pretrial preventive detention of an accused juvenile not uncons 
tional under the fourteenth amendment); McKeiver v. Pennsylvania, 403 U.S. 528 (1971) (no 
process right under the fourteenth amendment to jury trial in juvenile delinquency proceedi 
Bui see Breed v. Jones, 42 l lJ .S. 519 (1975) (double jeopardy clause of fifth amendment appli 
to juveniles); In re Winship, 397 U.S. 358 (1970) (fourteenth amendment's due process 
requires that a juvenile's guilt must be established beyond a reasonable doubt); In re Gault 
C.S. I (1967) (fifth amendment privilege against self-incrimination applicable to juvenile proce 
ings). 

66 Tinker, 503 U.S. at 507 (citations omitted). 
67 See, e.g., TL.O., 469 U.S. at 341-42. 
68 Id. 
69 419 lJ.S. 565 (1975). 
70 469 U.S. 325 (1985). 
71 457 U.S. 853 (1982). 
72 419 U.S. at 572-76. 
73 Id. at 568. The disruptive conduct included a student demonstration held in an auditoriu 

while a class was in session in the auditorium, vandalism to school property, and an assault on 
policeman. Id. at 569-70. 
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ndment entitled students facing suspensions to the procedural due process require­
ts of a hearing and adequate notice of that hearing,74 the Court also stated that that 
ndment does not necessarily entitle students to representation of counsel, the right 
oss-examine witnesses, or the right to call their own witnesses.75 An overly formal 
linary process, the Court reasoned, would not be an effective deterrent to disruptive 

dent behavior.76 

Just as in Goss, in T.LO., a 1985 decision, the Supreme Court limited student rights, 
time t:w holding that public school students' legitimate expectations of privacy under 
fourth amendment must be balanced against school officials' need to maintain 
·pline.77 In T.L.O., an assistant principal searched a student's purse and discovered 
Uuana and drug paraphernalia which the state introduced into evidence against the 
ent in Juvenile Court.78 After stating that the fourth amendment's prohibition on 
easonable searches and seizures applies to school officials' actions, the Court never­
less concluded that school officials need only base their searches on reasonable 

nds rather than probable cause, which the fourth amendment requires before the 
rnment can initiate a search.79 Students retain a privacy interest, the Court stated, 

t school officials must be accorded flexibility to maintain order.80 

The Supreme Court has also recognized that a student's constitutional right to 
eive information and ideas under the first amendment is subject to the authority of 

ol officials. 81 Affirming the almost unlimited discretion that school officials have in 
iculum matters, the Court stated that it rarely has placed constitutional limits on 
ol curriculum decisions. 82 The plurality in Pico, however, held that the first amend­

nt limited the discretion that school officials have in removing books from school 
raries. 83 The plurality contrasted compulsory classroom readings with voluntary library 
dings84 and concluded that a school board cannot exercise caprice in removing library 
ks. 85 Although most members of the Court stated that school officials had the au­

ority to remove library books that are "pervasively vulgar,"86 the plurality held that 

74 Id. at 579. 
75 Id. at 583. 
10 Id. 
77 T.L.O., 469 C.S. at 339. 
78 Id. at 328-29. 
79 Id. at 341-42. 
80 Id. at 342-43. 
81 Board of Educ. v. Pico, 457 U.S. 853, 864 (1982). The Court had endorsed previously the 

position that an inherent corollary to the first amendment includes the right to receive infor­
tion and ideas, Martin v. Struthers, 319 U.S. 141, 143 (1943) (ordinance prohibiting door-to­

distributions of handbills or circulars violates first amendment). See also Lamont v. Postmaster 
ral, 381 C.S. 301, 308 (1965) (Brennan, J., concurring) (statute requiring Postmaster General 

detain "Communist political propaganda" and to deliver it only upon addressee's request violates 
st amendment). 

82 Pico, 457 U.S. at 861. Some constitutional limitations on a school's discretion in curriculum 
. cisions, however, do exist. See, e.g., Epperson v. Arkansas, 393 U.S. 97 (1968) (state law prohibiting 
teaching of Darwinian evolution violates the establishment clause of the first amendment); Meyer 
Y· Nebraska, 262 U.S. 390 ( 1923) (state law prohibiting teaching of modern foreign language violates 
the fourteenth amendment). 

83 Pico, 457 U.S. at 872. 
84 Id. at 869. 
a, Id. at 869-72. 
86 Id. at 87 I; id. at 879-80 (Blackmun, J., concurring); id. at 9 I 9 (Rehnquist, J., dissenting). 
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schools may not remove books in a narrowly partisan manner. 87 For example, a Re 
lican school board could not order the removal of all books written by Democrats.88 

plurality noted, however, that its narrow holding applied only to the removal of lib 
books.89 

Thus, the Supreme Court repeatedly has held that students have reduced co 
tutional rights within the confines of a public school. While the Court has stated that 
Constitution entitles students to procedural due process guarantees, legitimate ex 
tations of privacy, and the right to receive information and ideas, the Court has balan 
these rights against the school's educational mission. 

C. Students' Free Expression Rights 

I. Students' Rights: Pre-Tinker 

Before West Virginia State Board of Education v. Barnette, the Supreme Court presu 
that school officials' authority circumsribed a student's first amendment rights of 
expression and free speech as it limited students' other constitutional rights. 90 In Ba 
however, the Supreme Court established for the first time that students have first am 
ment rights in the public school context.91 The case involved a school regulation w 
required students to salute the American flag each morning. 92 Failure to do so consf 
insubordination for which the school could expel students.93 Because of their re 
beliefs, students of the Jehovah Witnesses' faith refused 1.0 salute the flag and s 
quently were suspended.91 

The Barnette Court held that compeiling public school students to salute the 
violated the students' first amendment rights. 95 The Court stated that the Bill of Ri 
made applicable to the states through the fourteenth amendment, protects citizens 
all state-created entities, including Boards of Education.96 The Court also noted, ho 
that a student's right to express himself or herself freely must be balanced against cer 
legitimate state interests. 97 

In support of its protecting the students' rights, the Court found that the stud 
behavior was orderly. did not cause any classroom disturbance,98 did not interfere 

87 Id. at 870. 
88 /d. at 870-71. 
89 Id. at 871-72. 
90 See Minersville School Dist. v. Gobitis, 310 U.S. 586, 597-98 (1940) (stating that comp 

flag saluting by public school students is an appropriate means for fostering a sentiment of na 
unity and does not violate students' first amendment rights). 

91 319 U.S. at 624, 639 ( I 943). Barnette, however, did not discuss extensively the 
students' free expression rights; it stands more for the limited proposition that the state may 
compel students to declare beliefs which they do not hold. Id. at 642. Barnette expressly ov 
Gobitis. Id. 

92 Id. at 626. 
93 Id. at 629. 
94 Id. at 629-30. 

Id. at 639. 
96 Id. at 637. 
97 Id. at 630-31. 
98 Id. at 630. For a discussion of the substantial disruption standard as applied in Tinker an 

later courts, see infra notes 116-39 and accompanying text. 
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r individuals' rights,99 and, therefore, did not infringe upon any legitimate state 
est. 10° Furthermore, the Court found that lack of student unanimity in saluting the 
did not present a grave and immediate danger to the state's interest in fostering 
iotism. 101 Intellectual and spiritual diversity, the Court reasoned, does not disrupt 
ty; rather, it can be a source of strength. 102 Finally, the Court concluded that 
'ving students of their constitutional rights would undermine the school's role of 
ating youths to be responsible citizens. 103 Thus, in Barnette, the Court put public 

officials on notice that as inculcators of civic values, they should be wary of 

The Tinker Test For Protecting Students' Rights 

The Court did not reexamine students' free expression rights until 1969 in Tinker 
,Hoines Independent Community School District, where the Court reaffirmed the notion 

students do not relinquish their constitutional rights to freedom of speech or 
ression in the school environment. 104 Recognizing the conflict between students' first 
ndment rights and schools' legitimate disciplinary rules, the Court set out to define 
e clearly the scope of students' rights in light of the public schools' important 

In Tinker, several students wore black armbands to protest the United States' in­
ement in Viet Nam. 106 The schools suspended the students for violating a school 
which prohibited armbands. 107 The Court equated this silent, passive expression of 

nion, however, with pure speech and thus accorded it full first amendment protec-

Barnette, 319 U.S. at 630. For a discussion of the invasion of rights standard, see infra notes 
56 and accompanying text. 

Barnette, 319 LS. at 639. 
Id. 

Id. at 637. The Court noted the irony of attempting to teach citizenship to youth while 
holding their constitutional rights: "That they [the Board of Education] are educating the 

for citizenship is the reason for scrupulous protection of Constitutional freedoms of the 
ual, if we ate not to strangle the free mind at its source and teach youth to discount important 
les of our government as mere platitudes." Id. 

104 393 U.S. 503, 506 ( 1969). The Court also noted that teachers retain their constitutional 
ts in the public school context. Id. 
\Although during the years between Barnette and Tinker the Court did not expressly decide any 

student free speech case, it did address other school related issues. See, e.g., McCollum v. 
of Educ., 333 U.S. 203 (1948) (special arrangements for religious instruction inside public 
violates first amendment's establishment clause); Brown v. Board of Educ., 347 U.S. 483 
(segregation of public school students on hasis of race violates fourteenth amendment); 

v. Vitale, 370 U.S. 421 ( 1962) (prayer in public schools violates first amendment's establish­
dause); Keyishian v. Board of Regents, 385 U.S. 589 (1967) (state law barring employment 
chers who belong to certain organizations violates first amendment); Epperson v. Arkansas, 

97 (1968) (state law prohihiting teaching Darwinian theory of evolution violates the 
clause of first amendment). 

See Tinker, 393 U.S. at 507-15. 
Id. at 504. 

a Des Moines high school, while one attended a junior high 
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tion. 108 The Court then articulated a standard, implied in Barnette, 109 to be a ppr 
student speech and expression cases: a school may sanction a student's expression 
it substantially disrupts the work of the school or invades other students' rights. 110 

Applying this standard, the Tinker Court observed that the district court ma 
finding that the armbands disrupted schoolwork or invaded the rights of other 
dents. 111 Therefore, school officials could not punish the students for exercising 
first amendment rights. 112 The Court stated that mere fear or inarticulable appreh 
of a disturbance is not enough to justify school officials curtailing students' expressi 
The Court stated that the Constitution requires school officials to show that more 
a mere desire to avoid the discomfort that a minority viewpoint causes the ma· 
motivated their infringement upon students' expression.u• As in Barnette, the 
Court emphasized that intellectual diversity is a major source of our national stren 

Although the Tinker Court did not explicitly define "substantial disrupti 
"invasion of rights," the lower court cases upon which the Court relied help to illurry 
these concepts. The Court borrowed this language from two Fifth Circuit Cou 
Appeals' decisions, Burnside v. Byars116 and Blackwell v. Issaquena Co1mty Board of Ji 
tion. m These cases described disruptions as physical events: the interruption 

108 Id. at 505-06. The Court, since 1931, has recognized that protected expression 
nonverbal. See Stromberg v. California, 283 U.S. 359, 369-70 (1931) (statute that prohibi 
displaying of a red flag violates the first amendment). 

109 See supra notes 90-103 and accompanying text. 
110 Id. at 509. The Court explicitly noted that a violation would occur if the student 

either substantially disrupted the work of the school or invaded the rights of others. Id. 
factors need not be present for school officials to curb student speech. 

111 Id. Furthermore, the Court's independent examination of the record found that the 
bands did not disrupt schoolwork or invade the rights of others. Id. 

112 /d.at514. 
113 Id. at 508. 
u 4 Id. at 508-09. 
115 Id. The Court also relied on the fact that school officials did not attempt to prohi 

wearing of all political insignia; instead, they singled out expression critical of the United 
actions in Viet Nam. Id. at 510-11. School officials permitted students to wear nationa 
buttons including the Iron Cross, a Nazi symbol. Id. at 510. The Court stated, however, that 
officials may not prohibit one particular viewpoint without showing that the restrictions are n 
to avoid material and substantial disruption of the educational process. Id. at 511. 

Justice Black dissented in Tinker and stated that he wished "to disclaim any purpose 
[his] part to hold that the Federal Constimtion compels the teachers, parents, and elected' 
officials to surrender control of the American public school system to public school studen 
at 526 (Black,]., dissenting). 

116 363 F.2d 744 (5th Cir. 1966) (cited with approval in Tinker, 503 U.S. at 505). 
m 363 F.2d 749 (5th Cir. 1966) (cited with approval in Tinker, 503 U.S. at 505 n. l). The 

Court provided two additional examples, Hammond v. South Carolina State College, 272 F. 
947 (D.S.C. 1967), and Dickey v. Alabama State Bd. of Educ., 273 F. Supp. 613 (M.D. Ala .• 
of cases where student speech was not disruptive and was, therefore, accorded first ame 
protection. Tinker, 319 U.S. at 513-14. In Hammond, students held a protest meeting on 
college campus. 272 F. Supp. at 948. The college suspended the participating students for v 
a rule which required prior approval by school officials for parades, demonstrations and 
tions. Id. at 948. The district court found the school rule to be an unconstitutional prior r 
on free speech. Id. at 950. 

In Dickey, a school suspended a student for attempting to publish in a school news 
editorial critical of Alabama legislators. 273 F. Supp. at 615-16. The district court found t 
school could not punish the student for exercising his constitutional rights when his cond 
not interfere with school operations or discipline. Id. at 618. 
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tar schedule of school activities, the distraction of students, and the breakdown of 
om order.ll8 The Fifth Circuit in Burnside recognized that under the first amend­
delivering a speech, carrying a banner, or distributing leaflets are constitutionally 
ted activities when conducted outside of school grounds; yet, when this conduct 
ly disturbs the classroom, the first amendment no longer protects the action and 
hool may discipline the perpetrator. 119 The Burnside court found that the students' 
ng of freedom buttons created no actual disturbance; consequently, school officials 
not suspend students for this form of expression. 120 

In Blackwell, however, the second case on which Tinker relied, the Fifth Circuit found 
activities associated with the wearing of freedom buttons directly contributed to 

school's atmosphere of disorder. 121 The Blackwell court found that a student, for 
pie, interrupted classes to distribute the buttons and to convince other students to 
class. 122 Furthermore, the court found that the students' forced distribution of the 
ns invaded other students' rights. m Accosting their classmates in the hallways, the 

t distributors pinned the buttons on their classmates whether or not these students 
ted the buttons. 124 Thus, in Blackwell, the Fifth Circuit concluded that under the 

amendment, school officials could permissibly prevent students from wearing free­
buttons because the activities surrounding· the distribution of the buttons disrupted 
sand invaded the rights of others. 125 The Burnside and Blackwell decisions illustrate 

the same type of student expression may or may not be subject to school officials' 
ints depending upon whether the student speech in question substantially disrupts 
cational process or invades other students' rights. Because the Tinker Court relied 

urnside and Blackwell, these decisions help to explain Tinker's substantial disruption 
invasion of rights concepts. 

ost-Tinker Developments in Students' Rights 

lower court cases which followed Tinker also helped to clarify the vague concepts 
bstantial disruption and invasion of rights in the context of first amendment claims. 
ts applying the substantial disruption standard have defined it as a physical dis­
nee which constitutes a material threat to the orderly administration of a school or 
isdpline of its students. 126 These post-Tinker cases involved conduct clearly disrup­

a physical manner: sitdown strikes which interfered with classes, 127 leaflets which 

Burnside, 363 F.2d at 748; Blackwell, 363 F.2d at 754. 
Burnside, 363 F.2d at 748. 
Id. at 748-49. Freedom buttons were approximately one and a half inches in diameter and 

words "One Man, One Vote" printed on the perimeter, while "SNCC" was printed in the_ 
r. /d. at 746. 
21 Blackwell. 363 F.2d at 754. 

Id. at 751-52. 
at 754. 
at 751. One student tried to pin a button on a younger student who began crying. Id. 

Id. at 754. 
See, e.g., Pliscou v. Holtville Unified School Dist., 411 F. Supp. 842, 850 (S.D. Cal. 1976) 
officials may not interfere with first amendment rights of students publishing unofficial 
newspaper absent a foreseeable material disruption of the classroom). 

Farrel v. Joel, 437 F.2d 160, 164 n.5 (2d Cir. 1971) (high school student sitdown strike which 
tially disrupted the operation of the school not protected by the first amendment); Adihi­
v. Bee County College, 454 F. Supp. 552, 557 (S.D. Tex. 1978) (student sitdown strike in 
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advocated a student walk out, 128 leaflets which stated falsely that classes were cancell 
and speech which advocated or incited violence or rioting. 13" A common factor 
situations was that the students disrupted the learning process in the classroom. 131 

The lower courts generally have followed Tinker's statement that the first amend. 
requires more than unsubstantiated fears of disturbance to justify the regula • 
student expression.132 The school official must ground his or her assertion that st, 
expression represents a danger to school discipline in fact. 133 For example, in V. 
Board of Education, the district court rejected as unconstitutionally overbroad und 
first amendment a school regulation prohibiting the distribution of all written ma 
that the school had not sponsored. 134 The court stated that substantial facts m 
present which make a disruption reasonably foreseeable. 135 

Another district court, in Dodd v. Rambis, upheld the school officials' suspensio' 
expulsion of high school students who passed out leaflets advocating a schoolwide 
out. 136 Because of a previous walkout of fifty-four students, school officials reaso 
could anticipate that the leaflets would provoke an even larger walkout, thereby 
stantially disrupting school activities. 137 Thus, while the threat of substantial dis 
necessarily turns on the precise facts of each case, the lower courts agree that the stu 

gvmnasium which forced cancellation of several classes and closing of gymnasium not prote 
the first amendment); Gebert v. Hoffman, 336 F. Supp. 694, 697 (E.l). Pa. 1972) (high 
student sitdown strike which caused students involved to miss class and forced teachers to r 
their classes not protected by the first amendment). See also Furumoto v. Lyman, 362 F. Supp 
1281-82 (N.D. Cal. 1973) (action to disrupt class of university professor, who the student 
was advocating racist views, uot protected by the first amendment). 

' 28 Dodd v. Rambis, 535 F. Supp. 23 (S.D. Ind. 1981) (student distribution of leaflets adv 
walkout by high school students not protected by the first amendment where prior walkouts' 
occurred). 

' 2'' Speake v. Grantham, 317 F. Supp. 1253, 1278 (S.D. Miss. 1970) (leaflets falsely stating 
university classes are cancelled not protected by the first amendment). 

' 30 Jenkins v. Louisiana State Bd. of Educ., 506 F.2d 992, 1003 (5th Cir. 1975) (student o 
boycott which lead to property damage and disruption of classes not protected by the first a 
ment); Channing Club v. Board of Regents of Texas Tech Univ., 317 F. Supp. 688, 691 (!\',D 
1970) (university officials may not imerfere with first amendment rights of students pub!' 
newspaper which, though lewd, contained no hostile remarks or threats); Hughes v. Bo 
Trustees, 480 S.W.2d 289, 292 (Tex. Civ. App. 1972) (student threats to administrators 
resulted in riots not protened by the first amendment). 

"' When the student conduct occurs off school grounds, however, there is little justifi 
for punishing the student. See, e.g., Thomas v. Board of Educ, Granville Cent. School 
F.2d l 043, 1051 (2d Ci!-. 1979) (alleged indecent newspaper published by high school st 
school grounds protected by the first amendment); Shanley v. Northeast Indep. School 
F.2d 960, 974 (5th Cir. 1972) (underground newspaper published by high school students pr 
by the first amendment); Klein v. Smith, 635 F, Supp. 1440, 1441-1442 (D. Me. 1986) (high 
student's vulgar gesture toward teacher off school grounds protected by first amendment), 

132 See, e.g., Dodd. 53.~ F. Supp. at 29 (stating that school officials' fear of a second walko 
hardly be characterized as merely the 'undifferentiated fear or apprehension of disturba 
ferred to in Tinker."). See also Frain v. Baron, 307 F. Supp. 27 (E.D.N .Y. 1969) (school o 
conclusory assertions that students' refusal to salute the flag represents a danger to school disc 
is insufficient to overcome students' first amendment rights). 

See id. 
134 354 F. Supp. 592, 598 (D.N.H. 1973), vacated amt remanded, 502 F.2d 1159 (1st Cir.). 

Id. at 600. 
136 535 F. Supp. 23, 31 (S.D. Ind. 1981). 

Id. at 29. 
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ession must interfere with the school's activities or discipline before school officials 
nish the speech. 138 These courts have required school officials to show reasonable 

for interfering with student speech. 139 

While a number of courts have addressed the issue of "substantial disruption," very 
.courts have attempted to define the parameters of Tinker's "invasion of rights" 

tion to student first amendment protection. 140 Under one standard, student ex­
·on invades the rights of other students only when it reaches the level of tortious 
ct.14 1 Tortious conduct includes not only riotous activity, incitement to violence, 

the conduct in Blackwell - the forcible distribution of buttons 142 but also speech 
h libels, invades another's privacy, or inflicts severe emotional harm as well. 143 The 
h Circuit expressly adopted the tortious activity standard to define the invasion of 
students' rights in Kuhlmeier v. Hazelwood School District. 144 Because the Eighth 

it decided Kuhlmeier on the same day the Supreme Court decided Fraser, 145 however, 
• r did not influence the Fraser Court's decision. Even so, the reasoning behind 

tortious activity standard in Kuhlmeier remains important, especially in light of the 
eme Court's grant of certiorari in that case. 116 

In Kuhlmeier, a principal censored two high school newspaper articles on divorce 
teenage pregnancy because the stories allegedly invaded the privacy of their sub­
.w The Eighth Circuit, however, noting that the articles' subjects remained anony­
s and consented to the interviews, concluded that no grounds for a tort action 
ed.148 Accordingly, the court stated that the principal did not have sufficient justi-
• n to censor the articles. 149 

he competing standard for finding an invasion of rights, which the Second Circuit 
ed in 1977 in Trachtman v. Anker, suggests that student speech does not have to be 
us to impinge upon the rights of others. 150 Instead, the Second Circuit held that 

ol officials only need to demonstrate a reasonable basis for their belief that certain 

" 8 See generally, Annotation, What Oral Statement of Student is Sufficiently Disruptive So as to Fall 
Protection of First A.mendment, 76 A.L.R. FED. 599 (I986). 
See, e.g., Eisner v. Stamford Bd. of Educ., HO F.2d 803, 810 (2d Cir. 1971) (school officials 
ow reasonable basis for interfering with student speech; bare allegations and speculations 
sufficient). 
Kuhlmeier v. Hazelwood School Dist., 795 F.2d 1368, 1375 (8th Cir. 1986), cert. granted, l07 
26 (1987). 
Id. at 137.5-76. 
See supra notes 123-24 and accompanying text 
Note, Administrative Regulation of the High School Press, 83 MrcIL L. REV. 625, 639-44 ( 1984) 
after Note, High School Press]. 
795 F.2d at 1375-76. 
Both were decided on July 7, 1986. See Fraser, 106 S. Ct. at 5054; Kuhlmeier, 795 F.2d at 

H& See Ku.hlmeier, 107 S. Ct. 926 ( 1987) (granting certiorari). 
}

41 Kuhlmeier, 795 F.2d at 1374. The principal stated additional reasons for his censorship of 
• rticles: he believed that publication would give the appearance that the school endorsed the 

sexual activities, that the material was inappropriate for some students because of their 
maturity, and that a parent, whom the divorce article mentioned by name, was not given 

e to respond. Id. at 1374-75. In rejecting these arguments, the Eighth Circuit reversed the 
ict court Id. at 1375-76. 
148 Id. at 1376. 
149 Id. 
150 See Trachtman v. Anker, 563 F'.2d 512 (2d Cir. 1977), cert. denied, 435 t:.S. 925 (1978). 
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student speech possibly may harm students significantly. 151 Thus, in Trachtman, 
Second Circuit was able to conclude that a high school newspaper's distribution·· 
voluntary, anonymous sex questionnaire to students invaded their rights because o 
possibility of subjecting them to emotional discomfort. 152 The court found the solicit 
of sexual information as more intrusive of fellow students' rights than the dissemin 
of sexual information. 153 Under this approach, the student speech need not caus 
treme emotional harm; rather, the speech need only result in harm that is "signific 
This "significant harm" standard requires that school officials have no more 
generalized fear that student speech might cause psychological anxiety in an un 
mined number of students. 155 The court, in applying this standard, gave great wei 
a school official's judgment that student speech in the form of sexual info 
solicitation would cause some sort of emotional harm to students. 156 Thus, the sign 
harm standard, in contrast to the tortious activity standard, is more deferential to s 
officials' assertions and does not require that the emotional harm be extreme. 

In sum, although few courts have defined Tinker's concept of invasion of rig 
least two theories have developed. One standard, the tortious activity standard, req 
that student speech reach the level of tortious conduct before school officials may p 
it. The other, the significant harm standard, does not require student speech 
tortious and gives greater deference to school officials' judgments. 

4. Other Restraints on Student Speech 

In addition to the restraints laid down in Tinker, student speech is subject t 

same limitations placed on adult speech. 157 Speech or expression that is considered 
obscene constitutes a major category of speech which the Court has deemed un 
of first amendment protection. 158 The Supreme Court declared standards for iden 
speech which is legally obscene in Miller v. Califomia. 159 The A1iller Court stated 

151 Id. at 517. 
152 Id. at 520. 
153 Id. at 516 n.2. For cases which upheld the rights of students to disseminate sexually r 

material, see Shanley v. Northeast Indep. School Dist., 462 F.2d 960 (5th Cir. 1972) (birth 
article in high school newspaper disseminated in school constitutionally protected); Bayer v. 
383 F. Supp. 1164 (E.D.N.Y. 1974), aff'd 575 F.2d 504 (2d Cir. 1975) (sex information suppl 
in high school newspaper constitutionally protected). 

154 See Trachtman, 563 F.2d at 520. 
155 See id. The Trachtman dissent argued, however, that this ''general undifferentiated f1 

emotional disturbance on the part of some student readers [ was] too nebulous and ... too da 
a potential for unjustifiable destruction of constitutionally protected free speech rights to s 
a prior restraint." Id. at 521 (Mansfield, J., dissenting). 

156 ld. at 520. See also Note, High School Press, supra note 143, at 640. 
157 See Chaplinsky v. New Hampshire, 315 U.S. 568, 571-72 (1941) (first amendment do 

protect "the lewd and obscene, the profane, the libelous, and the insulting or 'fighting' words 
see Cohen v. California, 403 U.S. 15, 26 (1971) (first amendment protects jacket disp 
words "Fuck the Draft"); New York Times v. Sullivan, 376 U.S. 254, 279-80 (1964) (first a 
protects libelous newspaper article about public official, unless that official can show that the 
was published with "actual malice" - knowledge of its falsity or reckless disregard of whe 
was false or not). 

158 Roth v. United States, 354 U.S. 476, 485 (1957) (statute prohibiting mailing of 
circulars held constitutional). 

159 413 U.S. 15 (1973). 
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ression need not be utterly without socially redeeming value to qualify as obscenity. 160 

er, the Court developed a three-tiered test to determine whether a particular form 
pression is obscene. 161 First, the expression must, as a whole, appeal to the prurient 

t in sex. 162 Second, the expression must describe sexual activities in a patently 
·ve manner. 163 Third, the expression, as a whole, must lack serious literary, artistic, 
al, or scientific value. 164 The speech must satisfy all three parts of the 1\,filler test 
legally obscene. 165 

Expression which is not obscene under the 1\.1iller test may nevertheless be banned, 
sistent with the first amendment, if minors are exposed to it. In Gimberg v. New York, 
example, the Cnited States Supreme Court upheld a New York statute banning the 
of pornographic magazines to minors although adult access was accorded first 

ndment protection. 166 The Court found two state interests which justified the statute. 
t, because parents have the primary responsibility for the well-being of their children, 
legislature reasonably could conclude that parents are entitled to laws which support 
r child rearing duties. 167 Second, the state has an independent interest in its minors' 
al fitness. 168 Based on these interests, the Court held that it was reasonable for a 
lature to prohibit minors' access to pornographic material if the legislature rationally 
luded that such exposure is harmful to minors. 169 

In addition, expression which is not obscene under Afiller or Ginsberg may never­
less be offensive, lewd, profane or vulgar. While governmental authorities have sought 
regulate such expression, the Court has held that the first amendment protects 

ent speech. 170 In Cohen v. California, for example, the appellant entered a municipal 

Id. at 24-25. The plurality opinion in Memoirs v. Massachusetts formulated the "utterly 
t socially redeeming value" standard. 383 U.S., 413, 418 {1965). 
lWiller, 413 U.S. at 24. 
Id. The Court defined the issue as whether "'the average person, applying contemporary 
nity standards'" would find the expression appealing to the prurient interest in sex. Id. 

ois v. Wisconsin, 408 U.S. 229, 230 (1972) (quoting Roth v. United States, 354 U.S. 476, 
1957))). 
63 Id. The sexual conduct depicted or described must be "specifically defined by the applicable 
law." Id. The Court provided two sufficient definitions: "(a) Patently offensive representations 

·prions of ultimate sex acts, normal or perverted, actual or simulated. (b) Patently offensive 
tations or descriptions of masturbation, excretory functions, and lewd exhibition of the 

itals.·• Id. at 25. 

1ss Id. 

390 U.S. 629, 637-38 (1968). 
167 Id. at 639. 

Id. at 640-41. 
169 Id. at 639. The Ginsberg Court stated that the legislature's finding that exposure to pornog­

hy is detrimental to the moral development of minors may be rational even though the finding 
not be "an accurate scientific fact." Id. at 641-43. 
In a later obscenity case, however, the Court implied that expression involving the printed 

or pure speech is entitled to greater protection than expression of a pictorial nature. Kaplan 
'fornia, 413 U.S. 115, 119 (1973) (book Jacking pictorial obscenity may nonetheless be obscene). 
commentator has suggested that this distinction should limit Ginsberg to indecent pictures. 
, High School Press, supra note 143, at 646 n, 121. 

17° Cohen v. California, 403 U.S. 15, 22-26 (1971). See also Papish v. Board of Curators of the 
• of Missouri, 410 U.S. 667, 671 ( 1973) (holding that the expulsion of a university student for 
ibuting on campus an "indecent" newspaper which contained an article entitled "M_ f_ 
uitted" violated the first amendment). 
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court wearing a jacket plainly bearing a profanity which described his sentiment toward 
the selective service process. 171 He was arrested subsequently for disturbing the peace 
through offensive conduct. 172 The Court reversed his conviction, stating that Cohen 
convicted solely because of the words on his jacket rather than any other conduct on 
part.173 The first amendment protected these words, the Court explained. Noting t 
"one man's vulgarity is another's lyric," 174 the Court recognized the emotive force behi 
the words. 175 While recognizing that Cohen's jacket could offend many people, the Co 
stated that strict enforcement of the first amendment requires permitting certain of 
sive expression. 176 In protecting listeners or viewers, the Court pointed out, the gov 
ment can suppress expression only when the speaker intolerably violates the liste 
substantial privacy interests. 177 The Court noted that a person has a diminished priva 
interest outside the home.178 Therefore, the Court suggested that those offended h 
Cohen's jacket simply avert their eyes. 179 

When the offensive language enters the home, however, the first amendment d 
not fully protect the speech. 18° For example, the Court upheld an ordinance prohibiti 
the use of sound trucks, in part because of the sound's intrusion into the home, 
Similarly, in the plurality decision of F.C.C. v. Pacifica Foundation, the Court upheld 
constitutionality of an F.C.C. regulation which banned obscene, indecent, or prof 
broadcasting. 182 In Pacifica, the F.C.C. had investigated a complaint concerning a Ne 
York radio station's broadcast of George Carlin's "Filthy Words" monologue. 183 T 
plurality found two grounds which justified the F.C.C.'s power to censor. First, becau. 
of the pervasive nature of broadcasting, it receives the least first amendment protec • 
afforded to all modes of communication. 184 Broadcasting, the Court noted, can easi 
invade the privacy of one's home. 185 Second, broadcasting is readily available to childre 
including those who are very young. 186 In reaching its decision, however, the pluraJit 
noted the narrowness of its holding. 1s7 

171 Cohen, 403 t:.S. at 16. The jacket displayed the words "Fuck the Draft." Id. 
"" Id. 

Id. at 18. 
' 74 Id. at 25. 
175 Id. at 26. 
176 Id. at 21. 
,n Id. 
178 Id. at 21-22. 
179 Id. at 21. 
180 See, e.g., Rowan v. Post Office Dept., 397 U.S. 728 (1970) (upholding addressee's stat 

right to stop future mailings of erotic material to his home); Kovacs v. Cooper, 336 U.S. 77 (1 
(upholding ordinance prohibiting use of sound trucks, in part because of the intrusion into • 
viduals' homes). 

Kovacs, 336 U.S. at 86-87. 
182 438 c.s. 726, 750-51 (1978). 
183 Id. at 729-30. While the F.C.C. did not impose formal sanctions. it kept the complaint 

file and could have used the complaint against the station if additional complaints were registe 
Id. at 730. For the complete text of Carlin's monologue, see appendix to case, 438 U.S. at 751 

184 Id. at 748. See also Red Lion Broadcasting, Co. v. F.C.C., 395 U.S. 367 (1969) (requiri 
station to give free radio time to victims of broadcasting criticism). 

Pacifica, 4:38 U.S. at 748-49. 
186 Id. at 749. 
187 Id. at 750-51. The Court noted that the F.C.C.'s decision was based on a "nuisance ratio 

under which context is all important.'' Id. at 750. 
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As a general rule, however, categorical proscriptions of speech, as well as other 
speech regulations, should be clearly defined. 188 Otherwise, if a regulation aimed at 
l.mprotected speech or conduct is vague or capable of being applied to protected speech, 
a "chilling effect" on that protected speech may result. 189 A vague regulation, the Su­
preme Court has stated, offends the Constitution by failing to provide people with fair 
;Warning of what conduct is prohibited and by allowing "arbitrary and discriminatory 
enforcement."190 The Court has noted that ill-defined regulations abutting '"upon sen­
sitive areas of basic First Amendment freedoms'" can operate to deter or chill the exercise 

free expression rights. 191 Accordingly, the Court has invalidated statutes that create 
impermissible chilling effect. 192 

In sum, student expression is subject to a number of constraints. Under Tinker, the 
pression may neither substantially disrupt the educational process nor invade the 

ghts of other students. 193 Courts have defined disruption to mean a physical disturbance 
hich interferes with school activities. 194 Courts which have examined the concept of 

asion of rights have developed two approaches. 195 The tortious activity approach 
equires that student speech reach the level of tortious conduct before school officials 
an proscribe it. 196 Under the significant harm approach, the student speech need only 

se "significant" harm and the court gives school officials' judgments more defer­
e. rn7 In addition to the Tinker restraints, student speech also is subject to the same 
'tations placed on adult speech. 198 Two such limitations are that governmental au­
·ities may regulate obscene expression 199 and, in some circumstances, offensive ex-

II. THE FRASER MAJORITY OPINION 

The Supreme Court, in Bethel School District v. Fraser, held that the first amendment 
not prohibit public school officials from disciplining a student for the use of 

188 See Schauer, Categories and the First Amendment: A. Play in Three ficts, 34 V A~D. L REV. 265, 
89 (1981). 
89 See Schauer, supra note 41, at 692-93. Schauer describes the chilling effect as occurring 
n individuals seeking to engage in activity protected by the first amendment are deterred from 

so by governmental regulation not specifically directed at that protected activity." Id. at 693 
deleted). A chilling effect thus may occur in the school when, for example, a school regulation 
"ting the publication of obscene material deters a student from publishing in the school 
per an article which addresses maturely the problems of teenage pregnancy or sexually 
itted diseases. Cf Kuhlmeier v, Hazelwood School Dist., 795 F.2d 1368 (8th Cir. 1986), cert. 

107 S. Ct. 926 ( 1987) (principal censored articles on teenage pregnancy and divorce from 
school newspaper). See infra notes 333-40 and accompanying text. 

190 Grayned v. City of Rockford, 408 U .S, 104. 108 ( 1972). 
19

' Id. at 109 (quoting Baggett v. Bullitt, 377 U.S. 360, 372 (I 964)). 
192 See, e.g., Coates v. City of Cincinnati, 402 U ,S. 611, 614-15 (1971) (ordinance prohibiting 

r more persons from assembling on a sidewalk in a manner annoying to passers-by uncon­
ionally vague and violates the first amendment). 

19
' See supra notes 104-25 and accompanying text. 

See supra notes 126-39 and accompanying text. 
See supra notes l 40-56 and accompanying text. 
See supra notes 140-49 and accompanying text. 
See supra notes 150-56 and accompanying text. 
See mpra notes 157-87 and accompanying text. 

199 See supra notes l 57-69 and accompanying text. 
200 See supra notes l 70-87 and accompanying text. 
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offensively lewd and indecent speech at a high school assembly.201 The Court 
guished the holding in Tinker because that case involved expression which neither 
rupted the educational process nor invaded the rights of others. The Court expl 
the role of the public school system in America and noted that its role included 
couraging the use of offensive speech in public discourse. 202 Stating that Ginsberg v. 
Yark, Board of Education v. Pico, and f'.C.C. v. Pacifica Foundation recognized a s 
interest in protecting minors from vulgar and offensive speech, the Court found 
school officials acted within their authority in punishing Fraser.203 Finally, the 
rejected the argument that Fraser did not have fair notice that his speech was pro 
ited. 20• 

In distinguishing Tinker, the Fraser Court stated that the Ninth Circuit incorre 
read Tinker to preclude any discipline of Fraser for his offensive speech.205 The Co 
concluded that the use of sexually explicit language in a nominating speech gre 
differs from the passive political expression of black armbands. 206 After noting that 
Ninth Circuit failed to give this distinction sufficient weight, the Court pointed out 
the expression in Tinker did not disrupt the school's educational objectives or invade 
rights of other students. 207 

After factually distinguishing Tinker, the Court reviewed the role of public scho 
to determine whether offensive speech might disrupt the educational process. 
objective of public education, the Court stated, is to inculcate young people with 
damental values which will enable them to participate effectively in a democratic £ 
of government.208 The Court observed that although these fundamental values incl 
society's toleration of differing, and even unpopular, viewpoints, these values also m 
take into account the sensibilities of other students.209 Thus, a student's right off 
speech, the Court stated, must be balanced against the school's interest in teachi 
students the limits of socially acceptable conduct.210 

The Court supported its determination that public schools should regulate offensi 
speech by analogizing this regulation to congressional debate procedures.211 The C 
noted that Congress's parliamentary rules provide for punishment of offensive I 
guage.212 The Court reasoned that if Congress could regulate offensive speech in its o 
debates, surely school officials should be able to proscribe such speech in public schools.2 

20 • See Fraser, I 06 S. Ct. at 3166. 
202 Id. at 3164-65. 
203 Id. at 3 I 65. 
204 Id. at 3166-67. 
205 /d. at 3163. 
206 Id. 
201 Id. 
208 Id. at 3164. 
2oe Id. 
210 Id. 
211 Id. (citing Jefferson's Manual of Parliamentary Practice, § § 359, 360, reprinted in Man 

and Rules of House of Representatives, H.R. Doc. No. 97-271, 97th Cong., 2d Sess. 111 n.a, l 
59 (! 982)). 

m Id. (citing Senate Procedure, S. Doc. No. 97-2, 97th Cong., 1st Sess. Rule XIX 568 
588-91 (1981); Senate Election, Expulsion and Censure Cases from 1793 to 1972, S. Doc. No. 
7, 92d Cong., 1st Sess. 95-98 (1972)). 

213 Id. 
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Moreover, while the first amendment protects the use of offensive speech in adult 
blic discourse, the Court noted that the Constitution does not require extension of 

otection to public school students.214 Quoting Judge Newman's concurrence in 
v. Board of Education, Granville,215 a Second Circuit opinion, the Court agreed 

"'the First Amendment gives a high school student the classroom right to wear 
ker's armband, but not Cohen's jacket."'216 The Court, therefore, concluded that 
hibiting the use of offensive speech in the school environment is an appropriate 
tion of public school officials.217 

The Court also rested its decision on the state's interest in protecting minors from 
osure to sexually explicit, indecent, or vulgar speech.218 Relying on Ginsberg, which 

Id a statute banning the sale of pornographic magazines to minors,219 Pico, which 
nowledged in dicta that school officials could remove vulgar library books,220 and 
ijica, which recognized a state interest in shielding children from offensive expres­

n,221 the Court recognized school officials' authority to assume the role of parents in 
otecting children from offensive speech.222 The Court stated the school's interest in 
otecting students from offensive speeches outweighed Fraser's first amendment right 
make his speech in school.223 

Implying that certain types of speech, such as sexually graphic expression, deserve 
protection than other types, such as political statements, the Court found Bethel 

ool District's position more compelling than the school district's position in Tinker, 
re students wore armbands in protest of Viet Nam.224 The Court concluded that the 

ool district's action was entirely appropriate, repeating that a high school assembly is 
inappropriate forum for a lewd address toward an audience of impressionable mi­

rs. 225 Quoting Justice Black's dissent in Tinker, the Court stated that the Constitution 
es not require school authorities to surrender control of the public schools to the 
dents. 226 

Finally, the Court rejected Fraser's assertion that his suspension violated due process 
ecause he did not have fair notice of the punishment.227 Finding the argument without 
erit, the Court noted that the school conduct code needed to be flexible to deal with 

array of unfon;seen actions which disrupt the school's educational objectives; thus, 
school's conduct code need not be as specific as a criminal code.228 In addition, the 

2
" Id. 

215 607 F.2d 1043 (2d Cir. 1979). 
,rn Fraser, 106 S. Ct. at 3164-65 (quoting Thomas, 607 F.2d at 1057 (Newman, J., concurring in 
result). 
217 Id. at 3165. 
218 Id. at 3165-66. 
219 390 U.S. at 637-38. 
220 457 U.S. at 871; id. at 879-80 (Blackmun, J., concurring); id. at 919 (Rehnquist, J., dis-

nting). 
221 438 U.S. at 749. 
222 Fraser, 106 S. Ct. at 3165. 
223 See id. at 3166. 
22• Id. 
22s Id. 
226 Id. (quoting Tinker, 393 U.S. at 522 (Black, J., dissenting)). 
227 Id. at 3166-67. 
228 Id. at 3166. 
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Court found that Fraser's two-day suspension did not reach a level of punishmen 
required the full due process protections accorded to a criminal defendant.229 

lll. CONCURRING AND DISSENTING OPINIONS 

A. Justice Brennan's Concurrence

Justice Brennan concurred in the judgment but wrote separately to expre 
understanding of the majority's holding.230 He agreed with the majority that 
officials acted within constitutionally permissible limits because of the school's in 
in teaching students how to conduct civil discourse and in preventing disruption 
educational process. 231 

Justice Brennan did take issue, however, with other portions of the majority's opi 
and sought to limit the holding's breadth. First, Justice Brennan quoted the te 
Fraser's speech and expressed his surprise at the majority's characterization of 
obscene, vulgar, lewd, and offensive.232 Justice Brennan noted that the speech w 
more obscene, lewd, 01· sexually explicit than most prime time television progra 
He also questioned the Court's speculation that the speech was insulting to fe 
students and seriously damaging to fourteen year olds because there was no eviden 
such in the record.234 Justice Brennan also disagreed with the Court's reliance on Gi

Pico, and Pacifica, which suggested that school officials could punish Fraser out of a 
to protect younger children. 235 

Justice Brennan also sought to narrow the majority's statement that "[n]oth 
the Constitution prohibits the states from insisting that certain modes of expressio 
inappropriate and subject to sanctions. Given the Court's prior decisions, J 
Brennan reasoned, the majority's language could only apply to vulgar expression i 
school environment; the statement could not imply that the government has the ge 
power to control the type of language used in public debate.23

i 

In addition, Justice Brennan sought to limit the Court's holding to the specific 
of the case. Citing Cohen v. California238 for the proposition that the Court has ace 
offensive speech first amendment protection, he noted that the school could not 
punished Fraser for the same speech outside of the school environment.239 J 
Brennan suggested that the first amendment might have protected Fraser's speec 
he given it in the school, but under circumstances where the school's interest in e 
aging effective civil discourse had not been so weighty.240 Therefore, Justice Br 
asserted that the majority's decision only recognized a school official's authority top 

229 Id. 
230 Id. at 3167 (Brennan, J., concurring in the judgment). 
231 Id. (Brennan, J ., concurring in the judgment). 
232 Id. (Brennan, J ., concurring in the judgment). 
233 Id. at 3168 n.2 (Brennan, J ., concurring in the judgment). 
234 Id. (Brennan, J ., concurring in the judgment). 
235 Id. (Brennan, J., concurring in the judgment). 
236 Id. at 3165. 
237 Id. at 3167 n. l (Brennan, J., concurring in the judgment). 
238 403 U.S. 15 (1973). 
239 Fraser, 106 S. Ct. at 3167 (Brennan, J., concurring in the judgment) 

California, 403 C.S. 15 (1971)). 
240 Id. at 3168 (Brennan, J., concurring in the judgment). 

CASENOTE 615 

h school student for using disruptive language during an address to a high school 

B. Justices Marshall's and Stevens' Dissents

tice Marshall stated that the Ninth Circuit had applied the Tinker standard 
ly and conscientiously.242 Because the school district failed to show that Fraser's 
was disruptive, Justice Marshall reasoned, the Court should not have reversed 
th Circuit's judgment.243 While Justice Marshall recognized that courts must allow 
fficials flexibility in deciding what actions interfere with the educational process, 

that when the right of free speech is involved, the Court should not accept 
ry allegations that certain speech disrupted the educational mission.244 

though Justice Stevens stated his belief that schools, in carrying out their educa­
bjectives, may regulate both the content and style of student speech, he expressed 

that under the majority's holding, students will not receive fair notice of what 
tutes prohibited speech and what punishments will attach.245 Justice Stevens con­

that Fraser's failure to receive fair notice that the school would punish his speech 
his right to fair procedure protected by the due process clause of the fourteenth 

ment. The Justice found that this constitutional violation, in combination with 
's first amendment interests, required affirmation of the Ninth Circuit's decision. 246 

ustice Stevens stated that the school could have notified Fraser fairly by any of 

means: the school disciplinary rule, the teacher's specific warnings, or the obvious 

priety of the speech.24i As to each of the three opportunities, however, Justice 
s revealed inadequacies. First, Justice Stevens found the school disciplinary code 
uous at best.248 The rule was meant to punish conduct that materially and sub­

ially interfered with the educational process.249 Justice Stevens noted, however, that

the District Court and the Ninth Circuit concluded that the evidence did not 

nstrate a material disruption.259 Second, Justice Stevens pointed out, although 
r had three teachers read his speech before he delivered it, not one suggested that 

t violate a school rule.251 Finally.Justice Stevens discussed whether Fraser should 
known ,that such a speech was wholly unacceptable in the high school assembly
t.232 While noting that the speech may have been improper in the classroom or 
social situations, Justice Stevens stated that the speech could have been a routine 
nt in the locker room or school halls.253 Therefore, Justice Stevens reasoned that 

ourt should have deferred to the district and circuit court judges, who were better 
ped to determine whether the speech was appropriate at an assembly.254 

Id. (Brennan, J., concurring in the judgment). 
242 Id. at 3168-69 (Marshall, J., dissenting). 
243 Id. (Marshall, J., dissenting). 
244 Id. at 3169 (Marshall, J, dissenting).
2" Id. (Stevens, J ., dissenting).
246 Id. (Stevens, J., dissenting). 
. 41 Id. at 3170 (Stevens, J., dissenting). 
2•48 Id. at 3171 (Stevens, J, dissenting). See supra note 16 for the text of the school rule.

Fraser, 106 S. Ct. at 3170 (Stevens, J., dissenting). 
at 3170-71 n.4 (Stevens, J, dissenting). 

Id. at 3171 (Stevens,]., dissenting). 
Id. at 3171-72 (Stevens, J., dissenting). 
Id. at 5059 (Stevens, J., dissenting). 
Id. at 5060 (Stevens, J., dissenting). 

"236 
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230 Id. at 3167 (Brennan, J., concurring in the judgment). 
231 Id. (Brennan, J ., concurring in the judgment). 
232 Id. (Brennan, J ., concurring in the judgment). 
233 Id. at 3168 n.2 (Brennan, J ., concurring in the judgment). 
234 Id. (Brennan, J ., concurring in the judgment). 
235 Id. (Brennan, J., concurring in the judgment). 
236 Id. at 3165. 
237 Id. at 3167 n. l (Brennan, J., concurring in the judgment). 
238 403 U.S. 15 (1973). 
239 Fraser, 106 S. Ct. at 3167 (Brennan, J., concurring in the judgment) 
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240 Id. at 3168 (Brennan, J., concurring in the judgment). 
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Id. (Brennan, J., concurring in the judgment). 
242 Id. at 3168-69 (Marshall, J., dissenting). 
243 Id. (Marshall, J., dissenting). 
244 Id. at 3169 (Marshall, J, dissenting).
2" Id. (Stevens, J ., dissenting).
246 Id. (Stevens, J., dissenting). 
. 41 Id. at 3170 (Stevens, J., dissenting). 
2•48 Id. at 3171 (Stevens, J, dissenting). See supra note 16 for the text of the school rule.

Fraser, 106 S. Ct. at 3170 (Stevens, J., dissenting). 
at 3170-71 n.4 (Stevens, J, dissenting). 

Id. at 3171 (Stevens,]., dissenting). 
Id. at 3171-72 (Stevens, J., dissenting). 
Id. at 5059 (Stevens, J., dissenting). 
Id. at 5060 (Stevens, J., dissenting). 
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IV. FRASER: ANALYSIS AND EFFECT 

By affording school officials unfettered discretion to determine what canst 
disruptive speech, the Supreme Court in Fraser has given school officials the oppo 
to apply subjective standards in deciding whether students may exercise the 
expression rights. In Fraser, the school district did not demonstrate that Fraser's 
substantially disrupted school proceedings as precedent has defined that term.205 

school district also did not show that his speech interfered with the rights of 
students.256 Furthermore, Fraser's address does not fit into any proscribed speech 
gory.257 Yet, the Supreme Court nevertheless concluded that the school board 
punish Fraser's expression because it interfered with the school's role as an incu 
of civic values.258 The Court's extension of the Tinker concept of substantial disr 
of the educational process to include speech which disrupts the school's value incuk 
purpose unduly expands a school ooard's discretion in penalizing students for' 
speech. Moreover, the vagueness of a value inculcation standard permits arbitr 
forcement by school officials which will create student uncertainty and fear as to 
modes of expression are punishable. The Court's decision in Fraser, therefore, wilf 
student speech.2s9 

The Supreme Court, since its 1943 decision in West Virginia State Board of Ed 
v. Barnette,260 which established that students are entitled to first amendment guar 
has stated that the first amendment does not immunize students from punishm 
speech which substantially disrupts the educational process.261 Tinker and its p 
have defined substantially disruptive speech as expression creating a physical distu 
which constitutes a material threat to the orderly administration of a school 
discipline of its students.262 Under this definition, Fraser's speech was not substa 
disruptive, and, therefore, merited first amendment protection.263 

Fraser's speech cannot properly be labeled disruptive because, first, it ca 
physical disturbance in the high school assembly. 264 While the address did evok 
applause and some hooting and yelling, a school guidance counselor testified t 
behavior was not atypical for students at an assembly.265 The district court alse> 
that three students were observed simulating sexual activity, but, as the Ninth 
noted, such a small reaction from an audience of 600 students hardly rises to th 
of substantial disruption. 266 In addition, school officials testified that they had nQ • 
!ems in maintaining order during the assembly267 and that the speech did not inte 

255 See infra notes 260-79 and accompanying text. 
256 See infra notes 280-91 and accompanying text. 
257 See infra notes 292-308 and accompanying text. 
258 Fraser, I 06 S. Ct. at 3 l 65. 
259 See infra notes 309-20 and accompanying text. 
260 319 U.S. 624 (1943). See supra notes 90-103 and accompanying text for a disc 

Barnette. 
261 See Barnette, 319 U.S. at 630. 
262 See supra notes 109-31 and accompanying text. 
263 See Fraser, I 06 S. Ct. at 3170-71 n.4 (Stevens,]., dissenting). 
264 Fraser's speech caused no delay in the program and students were dismissed on time. 

755 F.2d at 1359-60. 
265 See id. The Court did not question the factual findings of the district court. 
266 ld. at 1360. 
261 Id. 
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regular school activity schedule.268 Moreover, although three of the four teachers 
wrote to the assistant principal to comment on Fraser's speech suggested that his 

avior was inappropriate, none suggested that his speech was disruptive.269 

The letters clearly show that the teachers felt that Fraser's speech was inappropriate 
a high school assembly. The resolution of student expression cases, however, does 
end with an examination of school officials' reactions. Barnette and Tinker established 
, despite school officials' disagreement with the propriety of a student's expression, 
first amendment may protect that expression.270 Tinker explicitly required that a 

stantial disruption standard, not an appropriateness standard, be applied in student 
expression cases.271 

In addition, although interference with the learning process in the classroom is a 
mon factor in post-Tinker cases finding disruptive student speech,272 the student 
ression in these cases was the direct cause of the interruption of classes.273 Courts 

ound disruption, for example, where a student demonstration forced teachers to 
te their classes due to the demonstration's noise274 and where students, responding 

student leaflet, skipped class, thereby hindering teaching efforts.275 Disruption also 
des violence or threats of violence.276 Fraser's speech, however, is not the same as 

nalogous to any of these situations. The only other evidence of disruption the school 
introduced, beyond the incidence of applause, yelling, and simulations, was the 

that a home economics teacher spent ten minutes of her class discussing the speech 
her students.277 The district court, however, found that the teacher initiated the 
discussion after she found the class more interested in the speech than their 

work.278 By analogy, then, Fraser's speech was no more disruptive, as the Ninth 
it suggested, than a topical current event that momentarily captured the attention 

ents. 279 While the teacher's decision deprived the class of ten minutes of home 
mies, the class may have profited from a discussion on the meaning of the first 
ment and the propriety of Fraser's speech. In sum, although constitutional pro­
s do not attach to speech that substantially disrupts the educational process, 

r's speech did not substantially disrupt the assembly or the classroom. In addition, 
ugh first amendment guarantees do not protect student speech that invades the 

ts of other students, Fraser's speech failed to satisfy either the tortious activity or 

.
270 See Tinker, 393 U.S. at 508-09; Barnette, 319 C.S. at 642. 
271 Tinker, 393 U.S. at 509. 
272 See supra text accompanying notes 126-3 I. 

See supra text accompanying notes 126-31. 
See, e.g., Gebert v. Hoffman, 336 F. Supp. 694, 697 (E.D. Pa. 1972) (high school student 

strike which caused students involved to miss class and forced teachers to relocate their 
not protected by the first amendment). 
See, e.g., Dodd v. Rambis, 535 F. Supp. 23 (S.D. Ind. 1981) (student distribution of leaflets 
ting walkout by high school students not protected by the first amendment where prior 
shad occurred). 
See, e.g., Hughes v. Board of Trustees, 480 S.W.2d 289 (Tex. Civ. App. 1972) (student threats 
inistrators which resulted in riots not protected by the first amendment). 
See Fraser, 106 S. Ct. at 3162. See also 755 F.2d at 1360 for the lower court's discussion. 
See Fraser, 755 F.2d at 1360 (citing Finding of Fact No. 5). 

9 ld. at 136 J. 
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the significant harm standards which the courts developed in the wake of Tinker. 2so 
tortious activity standard, adopted by the Eighth Circuit in Kuhlmeier v. Hazelwood Sc 
District, allows school officials to suppress student speech only when that speech is or 
be tortious. 281 The significant harm standard, adopted by the Second Circuit in Tr 
v. Anker, allows school officials to act on a lower threshold of harm and gives 
deference to school officials' judgments. 282 

Under the tortious activity standard, school officials could not punish Fraser 
violating other students' rights because Fraser's conduct did not constitute infliction 
emotional distress or any other recognized tort. His speech was not "so outrageo 
character, and so extreme in degree, as to go beyond all possible bounds of de 
and to be regarded as atrocious, and utterly intolerable in a civilized community. 
Indeed, Justice Brennan noted that Fraser's speech was similar in content to most of 
programs shown on prime time television or in local movie houses. 284 Moreover, the 
of intentional infliction of emotional distress requires that the victim actually su 
severe emotional anguish.285 Yet the school presented no such evidence to the d' 
court. Thus, the school district failed to show that Fraser's speech reached the !eve 
tortious conduct and, therefore, failed to establish an exception to protected spe 
under the tortious standard. 

Furthermore, although a closer question, Fraser's speech also did not violate 
students' rights under the significant harm standard. In Trachtman, the Second C 
found that the solicitation of sexual information invaded the rights of students bee 
of the possibility of some emotional harm. 286 In reaching its decision, the court di 
guished the solicitation of sexual information from the dissemination of sexually re 
material, 287 noting that mere dissemination warranted constitutional protection. 
though Fraser's speech could have been found to convey sexual information, it 
did not solicit personal responses from the student audience. Moreover, the signifi 
harm standard requires the showing that some "significant" emotional harm occur 
or might have occurred as a result of Fraser's speech.289 In Trachtman, the school bo 
had psychological experts testify as to the possible harmful effect of sex questionn 
that students distributed.290 In Fraser, in contrast, the school board had no psycho! 
experts testify and presented no evidence, other than the fact that some students 
peared confused, to support its assertion that Fraser's speech somehow harmed 
students emotionally.291 Even under such a deferential standard, the school board d 

280 The Tinker Court did not explicitly define the invasion of rights standard. See 393 U. 
513. For a discussion of why Fraser's does not invade others' rights, see infra notes 2 
and accompanying text. 

795 F.2d 1368, 1376 (8th Cir. 1986), cert. granted, 107 S. Ct. 926 ( I 987). See 
accompanying notes 140-49. 

282 563 F.2d 512, 520 (2d Cir. 1977). See supra text accompanying notes 150-56. 
283 RESTATEME~T (SECOND) OF TORTS§ 46(1) comment d (1965). 
284 Fraser, 106 S. Ct. at 3168 n.2 (Brennan, J., concurring in the judgment). 
285 RESTATEMENT (SECOND) OF TORTS§ 46(1) (1965). 

See Trachtman, 563 F.2d at 520. 
Id. at 5 I 6 n.2. See also ui. at .520 (Gurfein, J., concurring). 

288 Id. at 516 n.2. 
089 See id. at 520. 
290 Id. at 517-18. 
291 See Fraser, 106 S. Ct. at 3168 n.2 (Brennan, J., concurring in the judgment). Justice Bre 
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t meet its burden of showing a reasonable basis for concluding that Fraser's speech 
sed emotional harm. Fraser's speech, therefore, did not invade other students' rights 

der either standard. 
In addition to not being substantially disruptive and not invading the rights of other 

dents, Fraser's speech does not fall into a proscribed category of expression. The 
urt has denied first amendment protection to only limited categories of expression,292 

h as obscenity293 and, in certain circumstances, offensive speech.294 Although the 
urt referred to Fraser's speech as obscene,295 it failed to apply the obscenity test 

·shed in kliller.296 A1itler defined obscenity as expression which depicted sexual 
• s in a patently offensive manner and lacked serious social value.297 Yet Fraser's 

did not describe sexual activities in a patently offensive manner and did not lack 
ain artistic and political value. His speech, though sophomoric, was imaginative and 
essful. His candidate won the election.298 Furthermore, the Court's decision in Gins­

' which affirmed a state's power to apply a more expansive definition of pictorial 
enity which is exposed to minors, is not controlling here because Ginsberg only held 

t a legislature could restrict minors' access to sexual material that they could "read 
'.dt see."299 The Pacifica Court addressed the issue of restricting minors' access to spoken 
fanguage. 300 Moreover, the Court has implied previously that expression involving pure 
• h is entitled to greater protection than expression of a pictorial nature. 301 

Fraser's speech is also distinguishable from Carlin's profanity-riddled monologue, 
ich the Pacifica Court refused full first amendment protection.302 First, Fraser's speech 

that no evidence in the record supported the majority's speculation that the speech insulted 
seriously damaged students. Id. (Brennan, J., concurring in the judgment). 

See supra note 157. 
293 Roth v. United States, 354 L".S. 476 (1957) (statute prohibiting mailing of obscene circulars 

nstitutional). 
294 FC.C. v. Pacifica Found., 438 U.S. 726 (1978) (regulation banning obscene, indecent, or 

profane broadcasting does not violate the first amendment). But see Cohen v. California, 403 U.S. 15 
(1971) (first amendment protects jacket displaying the words "Fuck the Draft"). 

Fraser, 106 S. ,Ct. at 3163. 
296 See supra notes 157-65 and accompanying text. Indeed, the school district did not contend 

the lower court that Fraser's speech was legally obscene. Fraser, 755 F.2d at 1361 n.5. 
297 413 U.S. 15, 24'.""""25 (1973). 
298 Fraser, 755 F.2d at 1%'.1 n.9. 
299 390 U.S. at 637. The Fraser Court did not use Ginsberg to establish that Fraser's speech was 

under a reduced standard for children; rather, the Court cites Ginsberg and Pico to support 
proposition that school officials may act in loco parentis to protect children from exposure to 

ensive speech. Fraser, 106 S. Ct. at 3165. Yet a year earlier, in New jersey v. T.L.O., the Court 
pressly the notion that school officials act in loco parentis when dealing with students. 469 
S. 325, 336-37 (1985). The Court stated that "[t]oday's public school officials do not merely 
ercise authority voluntarily conferred on them by individual parents; rather, they act in further­

of publicly martdated educational and disciplinary policies." Id. at 336. For a discussion of 
ther school officials in Fraser acted in furtherance of educational objectives, see infra note 309. 
a discussion of whether they acted in furtherance of disciplinary objectives, see supra text 

,tcompanying notes 260-79. 
300 See 438 U.S. at 749-50. See infra notes 302-08 and accompanying text for a discusiion of 

Why Pacifica is inapplicable to Fraser's speech. 
301 See Kaplan v. California, 413 U.S. 115, 119 (1973). See also Note, High School Press, supra 

note 143, at 646 n.121. 
302 See Pacifica, 438 U.S. at 750-51. For a discussion of Pacifica, see supra notes 180-87 and 

~<:companying text. In Fraser, Justice Brennan observed that the speech did "not even approach 
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was much milder than Carlin's monologue.303 Second, one of the Pacifica Court's 
concerns was the effect of offensive speech on very young children.304 Yet no very 
children were present in the Bethel High School assembly. Third, the Pacifica Cou 
concerned also with a person's privacy interest in his or her home.305 A student's p 
interest, however, is not as great in the high school assembly context. Moreove 
students were not a captive audience. The students, knowing that they would be su 
to various nominating and campaign speeches, voluntarily chose to attend.306 Inf 
Court noted twice in its second paragraph that students had a choice of either goi 
the assembly or reporting to the study hall. 307 Fraser's speech, therefore, does n 
into one of the circumstances in which the school may punish offensive speech 
the speech did not intolerably violate other students' privacy interests.308 

Although under the analysis of Tinker and its progeny and decisions imp 
restrictions on adult speech, Fraser's speech was not disruptive of the educational p 
did not interfere with the rights of others, and was not obscene or offensive, the 
still concluded that school officials could punish Fraser for his expression. The 
Court reached this result by extending dramatically the Tinker concept of schoo 
disruption to include interference with the school's work of value inculcation. Ac 
ingly, the Court held that the first amendment did not prevent school officials 
punishing student speech which undermined somehow the school's role of prep 
youth for citizenship. 309 In contrast, prior to Fraser, courts had defined the Tinker con 
of substantial disruption as conduct that physically interferes with school activities. 

By departing from precedent and defining disruption of classwork to include 
ruption of value inculcation, the Court has afforded student speech uncertain prote 
at best. While the Court acknowledged that students retain their freedom of spee 
it retreated from the constitutional protection that Tinker guaranteed student sp •• 
Student expression is free only to the extent that a school official agrees with its 

... the indecent speech banned in [Pacifica]." l06 S. Ct. at 3168 n.2 (Brennan, J., concu • 
the judgment). 

303 Compare the content and length of Fraser's speech, supra text accompanying note 12, 
Carlin's monologue, quoted in 438 U.S. at 751-55 (appendix). 

304 See Pacifica, 438 U.S. at 749. 
305 See id. at 748-49. 
306 See Fraser, 106 S. Ct. at 3162. 
,01 Id. 
308 Furthermore, Fraser's speech did not reach the level of explicitness of the university stud 

expression in Papish v. Board of Curators of the Univ. of 1vlissouri where the Court held tha 
expulsion of a university student for distributing on campus an "indecent" newspaper w 
contained an article entitled "M_ f_ Acquitted" violated the first amendment. 410 U.S. 667, 
(l 973). No member of the Fraser Court referred to Papish. 

309 Fraser, 106 S. Ct. at 3165. At least one commentator concludes, however, that because v 
inculcation in public schools fails to achieve any of the four related goals recognized by the Su 
Court (maintaining a stable and democratic government, reducing politically inspired v 
producing a loyal and patriotic r1r17Pnrv and preparing students for citizenship), the state 
compelling interest in protecting value inculcation. van Geel, supra note 60, at 262-89. Alth 
the Ambach Court asserted the importance of the school's role as value inculcator, 441 t.:.S. at 
scant evidence supports this claim. van Geel, supra note 60, at 262-89. Indeed, some sociolog 
findings reveal the contrary. Id. Accordingly. the Ambach Court's assertions are at best speculati 
making the protection of value inculcation an inadequate justification for the suppression of stud 
speech. See id. at 288-89. 

3!0 Fraser, 106 S. Ct. at 3163. 
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School officials can now be secure in the knowledge that the courts will give 
deference to their decisions to punish student speech. Students, on the other hand, 

have any security; the boundaries of their freedom of expression are uncertain 
depend upon school officials' subjective judgments. By investing such unguided 
tion in school officials, the Court's decision in Fraser will undoubtably have a 
ng effect"312 on student speech. 

As a result of Fraser, students who wish to express themselves have three alternatives. 
, students simply may express themselves and hope that they have not run afoul of 

I official's standard of propriety. Second, they may seek prior approval of their 
to lessen the chance of punishment. In effect, prior approval constitutes a prior 

nt on speech. 313 Prior restraints are particularly offensive to the first amendment 
of robust discussion and free flow of information because they do more than 
speech; prior restraints "freeze" speech. 314 Third, if students decline to seek official 
al of their speech and do not want to run the risk of punishment, they may 

se to remain silent. This third scenario illustrates Fraser's chilling effect. 
The Court's reference to Congress's procedural rules further highlights Fraser's 
ntial chilling effect. To buttress its argument that schools may punish student speech 
h officials feel transcends the boundaries of proper civil discourse, the Court noted 
Congress, in both the House and Senate, has rules which prohibit the use of offensive 

ressions during debate.313 Yet the analogy is inapt because the congressional rules 
much more specific than the vague school disciplinary code.316 For example, Rule 

of Senate procedure prohibits abusive language directed at specific Senators or 
ir states during debate in the legislative halls. 317 Because the school disciplinary rules 
ically prohibit conduct which interferes with the "educational process," the application 
the school rules is more arbitrary and the rules' scope depends less upon the language 
the provision and more upon a particular school official's subjective judgment. Stu­
ts, then, unlike Senators, do not have fair notice of which improprieties school can 
ish. Accordingly, this uncertainty will contribute to a chilling effect on student speech. 
Moreover, upon closer examination, the Fraser Court's reference to the Senate 

nsures of congrf:ssional speech infractions does not support the Court's extension of 
substantial disruption standard to include interference with value inculcation. For 

pie, the censure of Senators McLaurin and Tillman, to which the Fraser Court 
ers, came about largely because of a fistfight. 318 This disruption is more analogous to 
traditional concept of substantial disruption as a physical disturbance or the tortious 

activity standard of invasion of rights. 

m Id. at 3165. 
m See supra notes 188-92 and accompanying text. 
m See, e.g., Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546, 552-58 (1975) (city's denial 

use of municipal theatre for production of the musical "Hair"' is an unconstitutional prior 
int); Freedman v. Maryland, 380 U.S. 51, 59-60 (1965) (scheme requiring submission of 

otion pictures to a state Board of Censors for prior approval, without adequate safeguards to 
rotect against the inhibition of protected speech, is an unconstitutional prior restraint). 

314 See A. BICKEL. TnE MORALITY OF CONSENT 61 (1975) ("A criminal statute chills, prior restraint 
eezes."). 

'
1

' ld. at 3164. 
316 See id. at 3171 n.5 (Stevens, J .. dissenting). 
317 Senate Procedure, S. Doc. No. 97-2, 97th Cong., 1st Sess. Rule XIX 568-69, 588-91 (1981). 
318 Senate Election, Expulsion and Censure Cases from 1793 to 1972, S. Doc. No. 92-7, 92d 

Cong., 1st Sess. 95-98 (1972). 
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Ironically, the decision in Fraser may undermine what it sought to protect: a sc 
interest in value inculcation. Affording school officials discretion to punish speech 
on subjective notions of propriety hardly serves as a valuable civics lesson to stu 
Instead, it may breed intolerance and reduce the first amendment to a mere pla 
in students' eyes.319 Moreover, any chilling effect that Fraser produces will contrib 
this intolerant atmosphere. Clearly, a "silence born of fear'' 320 does nol foster resp 
the constitutional guarantee of freedom of speech. In sum, the Court's extension 
substantial disruption standard to include speech that disrupts the school's value 
cation mission is detrimental to student free speech rights because value inculcatio 
vague term that will give school officials wide discretion in curtailing student s 
when the school official disagrees with the propriety of that speech. This increas' 
school officials' authority will naturally result in a chilling effect on student speech. 

In addition, Fraser may signal a further retreat from student free speech prate 
guaranteed by Tinker by implicitly adopting a significant harm approach to Ti 

invasion of rights exception. Although the Court did not specifically address the 
of whether Fraser's speech invaded the rights of the student audience, it discusse 
concept of invasion of rights. The Fraser Court distinguished Fraser's speech, wh 
found to be extremely insulting to female students and potentially emotionally <lama 
to less mature members of the audience, many of whom were 14 years old,321 fro 
student armbands in Tinker, which the Court found to be passive political expr 
that did not intrude upon the rights of others.322 No evidence introduced at the di 
court, however, supported these speculations.323 Due to the absence of severe har 
tortious conduct, the Court implicitly relied on a standard more lenient than the tor 
conduct standard when it suggested that Fraser's speech had invaded the rights of 
students. Instead of inflicting severe emotional harm, therefore, student speech a 
ently only needs to insult or offend students to lose first amendment protection. 
over, the Court was extremely deferential to school officials' determinations of w 
constitutes appropriate modes of expression in the school environment.324 Thus, 
Court implicitly endorsed the significant harm standard. 

The tortious activity standard, however, is more consistent with precedent than 
significant harm approach and more protective of first amendment values.325 The T 
Court borrowed the "invasion of rights" language from the Fift.h Circuit's 1966 cl 
in Blackwell v. Issaquena County Board ofEducation.'126 The improper expression in Blac 

where students forced other students to wear freedom buttons, involved tortious c 
of other persons.327 Thus, Blackwell, the source of the invasion of rights exceptiCl 

319 See supra note l 03. 
320 Thomas v. Board of Educ., 607 F.2d 1043, 1048 (2d Cir. 1979). 
321 Fraser, 106 S. Ct. at 3165. 
322 Id. at 3166. When the message is more orthodox, however, the Court treats high sc 

students more akin to college students. Id. at 3169-70 n.2 (Stevens, J., dissenting). 
323 Id. at 3168 n.2 (Brennan, J ., concurring in the judgment). 
324 The Court stated that the "determination of what manner of speech in the classroom 

school assembly is inappropriate properly rests with the school board." Id. at 3165. 
Compare supra text accompanying notes 140-49 (discussing the tortious activity stan 

with text accompanying notes 150-56 (discussing the significant harm standard). 
Tinker, 393 U.S. at 513 (citing Blackwell, 363 F.2d at 749). 

327 See RESTATF'.MENT (SECOND) OF TORTS§ 18 (1965). 
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' first amendment protections, suggests that only tortious activity gives rise to an 
of another's rights. 328 Furthermore, this tortious activity approach allows school 
to refer to previously defined legal standards to decide if they may punish 

t speech.'129 Gnder a more lenient standard, such as the significant harm approach, 
officials could act on unsubstantiated fears to curtail student speech.330 

oreover, the Tinker Court stated that unsubstantiated fears of potential harm are 
fficient justifications to suppress student speech. 331 At least one comm en ta tor has 
that, under the significant harm standard, a school could punish both the arm­
worn by students in Tinker and a controversial article about Viet Nam published 
dent newspaper because of their likelihood to cause some emotional anguish to 
t who had relatives or friends serve in Viet Nam.332 In accepting such a subjective 

e Court overlooks the need for a defined legal standard which provides guidance 
ol officials; instead, Fraser allows school officials to regulate student speech at the 
st fear that the speech might cause some students emotional anxiety. Thus, the 
Court has ignored Tinker's admonition that a school official's undifferentiated 

do not justify infringement upon a student's freedom of expression. 
The Supreme Court's upcoming decision in Kuhlmeier v. Hazelwood School District333 

alleviate the uncertainty that Fraser potentially produces for students. In Kuhlmeier, 
cipal censored two high school newspaper articles primarily because the stories 
ly invaded the rights of its subjects.334 Although Kuhlmeier is technically a prior 

nt case, its significance lies in its application of Tinker's invasion of rights excep­
The Eighth Circuit, applying the tortious activity standard, concluded that no 

ds for a tort action existed and, therefore, held that the principal lacked sufficient 
cation for suppressing the articles.336 The school district petitioned for a writ of 
rari, which the Supreme Court granted.m 
uhlmeier is crucial to student free expression rights in two respects. First, it repre­
an opportunity for the Court to limit Fraser to the proposition that the first 

dment permits school officials to punish a student for delivering a sexually explicit 
at a high school assembly. The Kuhlmeier Court could look to Justice Brennan's 

rrence338 to, narrow Fraser's impact. Asserting that the majority's holding only 
nizes a school official's authority to punish a student for delivering a disruptive 
h during a high school assembly, Justice Brennan used the term disruption as it 

defined by Tinker and its progeny.339 Although the evidence presented in the district 
rt did not lend itself to a conclusion of disruption, Justice Brennan at least avoided 

See Kuhlmeier v. Hazelwood School Dist., 795 F.2d 1368, 1375-76 (8th Cir. 1986), cert. 
, I 07 S. Ct. 926 ( 1987). 

329 See id.; see also '.\fote, High School Press, supra note 143, at 641. 
See Kuhlmeier, 795 F.2d at 1376. 
Tinker, 393 U.S. at 508. 
See Note, High School Press, supra note 143, at 647 n.133. 
795 F.2d 1368 (8th Cir. 1986), cert. granted, 107 S. Ct. 926 (1987). 
Kuhlmeier, 795 F.2d at 1374-75. 
See id. at 1375-76. 
ld. at 1376. 
107 S. Ct. 926 (1987). 
Fraser, 106 S. Ct. at 3167-68 (Brennan, J., concurring in the judgment). 
See Fraser, 106 S. Ct. at 3167-68 (Brennan, J., concurring in the judgment). 
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equating disruption of the educational process with disruption of the school's role aS 
inculcator of civic values and thereby avoided the chilling effect on student sp 
produced by that extension of Tinker. 340 

Kuhlmeier is also critical to student free expression rights because it provides 
Court an opportunity to define Tinker's invasion of rights concept. If the Court re 
the tortious conduct approach and adopts the significant harm standard, student 
speech rights will be dealt another severe blow as this approach will give school offi 
even greater discretion in their decisions to restrict student speech. If the Supreme C 
does reverse the Eighth Circuit, Fraser and Kuhlmeier will represent the evisceratio 
Tinker's protections of student speech. 

CONCLUSION 

In Bethel School District v. Fraser, the Supreme Court reexamined the guidelines 
down in Tinker v. Des Moines Independent Community School District to decide whether sc 
officials could discipline a student for delivering a speech in the form of a se 
metaphor at a high school assembly. Although under traditional analysis the spe 
neither disrupted school proceedings nor impinged upon the rights of other student 
required under Tinker, the Court nevertheless concluded that school officials may 
hibit offensive speech to encourage effective civil discourse. In doing so, however, 
Court greatly expanded the Tinker exceptions to first amendment protection, substa 
disruption and invasion of rights, to include a disruption of value inculcation except 
Furthermore, because the decision was extremely deferential to school officials' decisi 
the officials may now exercise their own subjective judgment in determining whe 
speech is offensive or proper. By investing such unguided discretion in school offi 
the Court's decision in Fraser likely will have a chilling effect on student speech. M 
of the uncertainty that Fraser will produce can be avoided if the Supreme Court narr 
Fraser's scope in its upcoming decision of Kuhlmeier v. Hazelwood School District. 

ROY AL C. GARDNER 

340 See supra notes 309-20 and accompanying text. 
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