
Apresent medical litigation system in Sri Lanka

The number of medical negligence cases against

medical practitioners is on the rise during the recent

past, probably due to increasing awareness and

motivation among the general public. Patients who

suffer an adverse health care outcome, so called

medical injury, generally assume that, it is

essentially due to mistakes of their treating

physician, though medical injury may well be out of

the hands of the treating physicians and health care

team. The victim seeking redress of a medical injury

could make a complain to the health authorities,

forward an affidavit to the Sri Lanka Medical

Council or Human Rights Commission, lodge a

complain at the police station or file a civil case at the

District Court. The majority of victims while being

unaware of the legal basis of medical negligence

often consult a plaintiff attorney and begin a long

journey down the tort pathway to seek

compensation. This process is adversarial and has

many inconsistencies . The final outcome of the civil

negligence case hangs on balance of probabilities.

One should understand the fact that evaluating

debatable opinions of ever advancing medical

science is an extremely difficult exercise. Even, if

the patient is compensated, it is usually years after

the adverse event, and the award is reduced by a

large percentage that covers the attorney's fees and

expenditure associated with the trial. It benefits the

legal profession and impoverishes the health service

with little benefit to the alleged victims of

negligence .

It has been consistently noted in the recent past, that

many victims complain to the police, who

investigate the medical negligence case under the

provisions of the Criminal Procedure Code and the

Police Act. Though police has neither expertise nor

technical support essential for investigating matters

pertaining to medical science, they obtain all

documentary evidence from the hospital authorities

which subsequently facilitate the victim who is
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