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ABSTRACT

The European Union’s commitment to a social market economy requires balancing
competition and social protection. This tension is particularly evident for digital labour
platforms, where self-employed workers often find themselves in a precarious position.
Lacking traditional labour protections, they also face restrictions under competition
law when organising collectively. The EU’s Platform Work Package represents an effort
to close this gap. It includes the reclassification of false self-employed workers and
the introduction of collective bargaining exemptions for some genuine self-employed
individuals. This shift represents a partial departure from the traditional binary
distinction between workers and undertakings, acknowledging the evolving nature
of work relationships in the platform economy. While these measures attempt to
strengthen worker protections, the final form reflects the EU’s structural limitations
in harmonising social policy across member states. This article evaluates whether
these measures are sufficient in addressing the power imbalance between workers
and platforms. It argues that, for the EU to fully realise its commitment to a social
market economy, competition law should be utilised more proactively—not just to
exempt certain workers from restrictions, but to directly regulate platform dominance
and mitigate dependency relationships.
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1. INTRODUCTION

In 2009, the Lisbon Treaty came into force, rephrasing the objectives of the European Union
in Article 3 of the Treaty on the Functioning of the European Union (TFEU). One of the central
goals outlined in the treaty is the pursuit of a ‘social market economy’. Its exact meaning has
been the subject of much debate, yet it illustrates the EU’s commitment to balancing economic
efficiency with social justice.! Scholars have argued that while the EU’s economic project has
prioritised market liberalisation and competition, its ability to address modern social challenges
has been limited, reflecting the absence of a robust common social policy.?

Among other aims, the social market economy entails the protection of fair working conditions
and social security for workers. Achieving these objectives requires a balance between promoting
market competition and ensuring that workers are protected from exploitation, particularly in
non-traditional sectors.? This balancing act has increasingly become a topic of discussion in
the context of competition law, which primarily focuses on safeguarding consumer welfare
and promoting market efficiency.“ Over the past decade, these tensions have been particularly
pronounced in the context of platform workers - individuals who provide services through
digital platforms such as Uber or Deliveroo.

The majority of platform workers are classified as self-employed contractors rather than
employees, which creates legal challenges. First, as they are not formally employed, they lack
the protections afforded by labour laws, such as paid leave and pension entitlements. Second,
because they are self-employed, they have been considered undertakings under competition
law. This classification means that collective bargaining among platform workers, which would
involve forming unions or negotiating collectively, has been treated as a violation of the cartel
prohibition under competition law (Article 101 TFEU).> As a result, platform workers have been
left without the ability to organise and collectively advocate for better working conditions,
potentially worsening their already precarious position.

It is problematic that platform workers cannot organise counterpower, as some digital labour
platforms exert significant control over workers. This control is exercised through various
mechanisms, such as algorithmic management that monitors and directs work, reputation
systems that influence access to opportunities, and reward schemes that incentivise continued
use of the platform.® These mechanisms place self-employed workers in a position of dependency,
creating a power imbalance between the worker and the platform. While formally independent,
platform workers often lack the freedom to negotiate terms, leaving them vulnerable to the
dominance of platforms.” This topic aligns with the broader objective of this Special Issue:
examining the power of big platforms while exploring potential counterbalancing forces.

1 See for more information regarding this debate: J Mulder, ‘(Re) Conceptualising a Social Market Economy
for the EU Internal Market’ (2019) 15(2) Utrecht Law Review, 16; R Claassen et al., ‘Rethinking the European
Social Market Economy: Introduction to the Special Issue’ (2019) 57 Journal of Common Market Studies, 3; H
Canihac & F Laruffa, ‘From an Ordoliberal Idea to a Social-Democratic Ideal? The European Parliament and
the Institutionalization of “Social Market Economy” in the European Union (1957-2007)’ (2022) 60 Journal of
Common Market Studies, 867.

2 F Scharpf, ‘The Asymmetry of European Integration, or Why the EU Cannot Be a “Social Market Economy””
(2010) 8(2) Socio-Economic Review, 211; A Dianara Andry, Social Europe, the Road Not Taken: The Left and
European Integration in the Long 1970s (OUP, 2022).

3 ADiMarco, ‘The “Normality” of Labour Exploitation: The Right to Fair and Just Working Conditions in the
Union’s Social Market Economy’ (2023) 41(4) Netherlands Quarterly of Human Rights, 235.

4 A Gerbrandy, ‘Rethinking Competition Law within the European Economic Constitution’ (2019) 57 Journal
of Common Market Studies, 127; A Gerbrandy et al., ‘Shaping the Social Market Economy after the Lisbon Treaty:
How “Social” Is Public Economic Law?’ (2019) 15(2) Utrecht Law Review, 32.

5  V Daskalova, ‘Regulating the New Self-Employed in the Uber Economy: What Role for EU Competition Law?’
(2018) 19 German Law Journal, 461; N Countouris et al., ‘The EU, Competition Law and Workers Rights’ in S Paul et
al. (eds.), The Cambridge Handbook of Labor in Competition Law (CUP, 2022), 280; V Daskalova, ‘The Competition
Law Framework and Collective Bargaining Agreements for Self-Employed: Analysing Restrictions and Mapping
Exemption Opportunities’ in B Waas et al. (eds.), Collective Bargaining for Self-employed Workers in Europe:
Approaches to Reconcile Competition Law and Labour Rights (Wolters Kluwer, 2021), 20.

6 J Prassl, Humans as a Service: The Promise and Perils of Work in the Gig Economy (OUP, 2019), 55-56; C
Goods et al., “Is your gig any good?” Analysing Job Quality in the Australian Platform-Based Food-Delivery
Sector’ (2019) 61(4) Journal of Industrial Relations, 502-527; B Schulte, Staying the Consumption Course: Exploring
the Individual Lock-in Process in Service Relationships (Springer, 2015).

7 F Bieber, ‘Labour Justice in the Platform Economy’ (2024) 41(2) Journal of Applied Philosophy, 235.
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Recognising this issue, in 2019, Commissioner Margrethe Vestager stated that ‘platform
workers should be able to team up (...) to defend their rights’. In December 2021, the European
Commission launched the Platform Work Package, a set of measures aimed at improving the
working conditions of platform workers. Building on earlier case law, discussed in Section 3, which
addressed the intersection of competition law and collective bargaining, this Package forms part
of the European Pillar of Social Rights Action Plan. It includes the Directive on improving working
conditions in platform work (adopted in March 2024) and accompanying Guidelines that aim to
clarify the relationship between competition law and self-employed workers.

This article examines the Platform Work Package within the context of the EU’s social market
economy, exploring its ability to address tensions between competition law and social
protections. It evaluates how the measures strike a balance between market competition
and worker protections, particularly for platform workers. In doing so, this article aims to
determine whether these measures effectively protect workers or if additional measures are
required to adequately regulate the power of digital labour platforms. To this end, this article
combines academic critiques with analysis of EU legislative texts and case law to examine the
interplay between competition and labour law in the platform economy. By integrating these
perspectives, it distinguishes between normative academic arguments and the policies and
measures adopted at the EU level.

Section 2 provides an overview of the historical evolution of the EU’s social market economy
and the tensions between its liberal market roots and social objectives, particularly as they
relate to competition law. Section 3 analyses the legal challenges faced by self-employed
platform workers, highlighting how their employment status prevents them from accessing
collective bargaining rights under current frameworks. Section 4 evaluates the Platform Work
Package, which introduces measures to provide collective bargaining rights for certain self-
employed workers and attempts to move beyond the binary distinction between workers and
undertakings. Finally, Section 5 will reflect on these efforts in the light of the EU’s commitment
to a social market economy. It will assess whether the measures introduced by the European
Commission are sufficient to requlate the power of digital labour platforms and protect platform
workers, or whether further reforms are needed.

2. TRANSITIONING TO A SOCIAL MARKET ECONOMY

To understand where the European Union aims to go as a social market economy, it is helpful
to first reflect on where it comes from - a liberal market ideology that has historically shaped
its development. This foundation resonates in the evolution of competition law, where the
prioritisation of market competition has often come at the expense of social objectives, such as
the rights of platform workers to collectively bargain. Section 2.1 situates the challenges faced
by platform workers within the broader political evolution of the EU, while Section 2.2 examines
the shift towards embedding the framework of a social market economy within this context.

2.1 MOVING AWAY FROM LIBERAL MARKET IDEOLOGY

In 1939, Hayek’s The Economic Conditions of Interstate Federalism argued for a unified
European Union based on classical liberalism.t Hayek expected that a multinational character
of an interstate federation would in fact stimulate market liberalism.? He predicted that such
a federation would allow ‘the free movements of men and capital between the states of the
federation’.® In order not ‘to drive labour and capital elsewhere’, member states would shun
all sorts of taxation.!* In his famous article The Asymmetry of European Integration, Scharpf
concludes, after analysing the evolution of European integration, that Hayek’s prediction came

8  F Hayek, ‘The Economic Conditions of Interstate Federalism’ in F Hayek, Individualism and Economic Order
(University of Chicago Press, 1948), 255 (originally published in (1939) 5(2) New Commonwealth Quarterly, 131).

9 G Morgan, ‘Hayek, Habermas, and European Integration’ (2003) 15(1-2) Critical Review, 1, 3.
10 Hayek (n 8), 258.

11 ibid, 260; in the eyes of Hayek, European integration would thus lead to a situation in which the several
federated states experience barriers in enacting interventionist and protectionist policies. Hayek predicted that
this system would lead to a minimalist role for the state in economic matters, with regulation only aimed at
preventing market distortions.
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true.!2 However, it took longer than expected. Hayek’s assumption that political integration
would precede the creation of a common market occurred in reverse. The European Economic
Community (EEC), established by the Treaty of Rome in 1957, was primarily a common market
rather than a political project.’? This allowed member states to retain control over when trade
would be liberalised, ensuring no legislation could remove economic boundaries without their
agreement. Scharpf notes that this enabled states to balance economic liberalisation with their
welfare policies.’ In the EEC, the economic integration would not exceed the limits of what
John Ruggie described as the ‘embedded liberalism’ of the post-war world economy.?* That is
to say, a regime in which markets would be allowed to expand within politically defined limits
that would not undermine the precondition of social cohesion and stability at the national
level.’® As Hayek predicted, the balance between markets and stability at the national level
changed as the process of integration took longer. Scharpf argued that the EU over time has
been very successful in its programme of negative integration through case law (which has
increased liberalisation of the internal market), but it is much less well equipped to adopt
measures of positive integration such as common welfare policy.'” Especially since the early
1980s, economic integration has accelerated and intensified and the liberal transformation
which Hayek had expected has indeed been taking place.*® This resulted in the emergence of
a liberal market economy on a European scale.'® Scharpf attributes this shift to the structural
dynamics of European integration itself. He highlights an asymmetry between the ECJ’s power
to dismantle barriers, driving negative integration and the limited capacity for political decision-
making, constrained by high-consensus requirements and the diversity of national interests.
This makes it easier to remove trade barriers and improve market access than to implement
harmonised social policies that uphold welfare state principles. Scharpf concludes that the EU’s
history of integration illustrates why the EU cannot become a social market economy: it lacks
the institutional capacity to balance economic liberalisation with social protection.

The evolution of European competition law mirrors these broader developments. Rooted partly
in ordo-liberalism, European competition law was initially shaped by the belief that markets
must be regulated to prevent the accumulation of market power that threatens both economic
efficiency and societal fairness.? Ordo-liberals believed that, while markets can produce optimal
outcomes, they do not form spontaneously. Instead, markets need proper regulation.?! Ordo-
liberals argued that the state must structure and regulate the market, although such intervention
must be guided by constitutional norms to prevent overreach. As a result, competition law was
seen as not only an instrument to maintain market efficiency but also to ensure societal fairness.
At the beginning, European competition law operated within the framework of embedded
liberalism, supporting both market freedom and active state intervention to promote social

12 Scharpf (n 2), 239. In this article, Scharpf expands on his argument about the EU’s structural limitations in
creating a balanced social market economy. Of course, this has invoked critique by scholars who put a different
perspective forward. See for example D Dragana, ‘The EU market rules as social market rules: why the EU can be
a social market economy’ (2013) 50(6) Common Market Law Review, 1685; Claassen et al. (n 1).

13 Scharpf (n 2), 216.
14 ibid, 215.

15 JRuggie, ‘International Regimes, Transactions, and Change: Embedded Liberalism in the Postwar Economic
Order’ (1982) 36(2) International Organization, 379.

16 D Harvey, A Brief History of Neoliberalism (OUP, 2007), 10-11.

17 Negative integration by law in the context of EU law refers to the process whereby the ECJ strikes down
national regulations or laws that impede the free movement of goods, services, capital, or persons across
member states. Scharpf (n 2), 221-227.

18 Scharpf (n 2),218-219.

19  Scharpf, drawing on G Esping-Andersen, The Three Worlds of Welfare Capitalism (Princeton University

Press 1990); P A Hall & D Soskice (eds), Varieties of Capitalism: The Institutional Foundations of Comparative
Advantage (Oxford University Press 2001), references their analyses of advanced capitalist democracies.
Esping-Andersen identifies three welfare regimes (Liberal, Christian Democratic, and Social Democratic),
characterising the liberal welfare state as providing minimal assistance to low-income groups while encouraging
market reliance. Hall and Soskice distinguish between Liberal Market Economies, which rely heavily on market
coordination, and Coordinated Market Economies, which use more institutional coordination. Scharpf combines
these perspectives in his conceptualization of the liberal market economy.

20 Gerbrandy, ‘Rethinking Competition Law’ (n 4), 129; See also D Gerber, ‘Constitutionalizing the Economy:
German Neo-Liberalism, Competition Law and the “New” Europe’ (1994) 42(1) American Journal of Comparative
Law, 25; F Felice & M Vatiero, ‘Ordo and European Competition Law’ in L Fiorito (ed.), A Research Annual (Research
in the History of Economic Thought and Methodology, vol 32, Emerald Group Publishing, 2015), 147.

21 Gerbrandy, ‘Rethinking Competition Law’ (n 4), 129.
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goals like full employment.?2 This led to a framework where competition law’s twin goals were
to protect economic freedom and create an internal market, which became the cornerstone
of European integration.?> However, since the 1990s, during the liberal transformation which
Hayek had predicted, European competition law underwent significant reforms, driven by the
economisation and modernisation of competition policy.?* This shift placed consumer welfare
and economic efficiencies at the centre of competition law, aligning with the broader liberal
market economy ideology. While this focus on economic efficiencies made competition law
more predictable and rational, critics argue that it has led to tensions with important societal
concerns such as fairness, solidarity or other non-economic issues.?

As outlined in the Introduction, these tensions are particularly pronounced in the context
of platform workers whose struggles exemplify the effects of competition law’s evolution.
Driven by competition for work, platform workers often face a race to the bottom in terms
of wages and conditions. Efforts to strengthen their collective position, whether through
cooperation or trade unions, have been prohibited under competition law, as such actions are
considered to be violations of the cartel prohibition under Article 101 TFEU. This reflects the
broader liberal market economy ideology that has shaped competition law since the 1990s,
with its prioritisation of market competition over worker solidarity. The emphasis on economic
efficiency and consumer welfare has entrenched competition as a core value, in this case at
the expense of social protection. The precarious situation of platform workers arises from a
system that systematically favours market forces, highlighting the need to reassess the role
of competition law. This prohibition on collective action exacerbates the power imbalance
between workers and digital labour platforms, increasing the dependency of individual workers
on these platforms. As the EU seeks to align itself more closely with the principles of a social
market economy, it aims to address these tensions by rebalancing competition law to ensure
that social objectives, such as worker protection, are given greater prominence.

2.2 SOCIAL MARKET ECONOMY: CLASHING VALUES?

In contrast to the liberal market economy that emerged in Europe the framework of a social
market economy, which is formally enshrined in the Lisbon Treaty, represents the objective
to strengthen the social dimension within the European Union. This ties in with the broader
social objectives of the EU, which have been gradually developed since the 1980s, including the
promotion of the social dimension, the European Social Model in the 1990s and, more recently
(2017), the European Pillar of Social Rights.

The concept of the social market economy resonates strongly with the original roots of ordo-
liberalism and embedded liberalism, as previously explored.? It seeks to ensure that economic
growth goes hand in hand with social cohesion. The social market economy embodies the idea
that markets require structure and regulation to avoid undermining social stability, aligning with

22 HBuch-Hansen & A Wigger, The Politics of European Competition Regulation: A Critical Political Economy
Perspective (Routledge, 2011), ch 4.

23 Gerbrandy, ‘Rethinking Competition Law’ (n 4), 130; see also K Mortelmans, ‘Towards Convergence in the
Application of the Rules on Free Movement and on Competition?’ (2001) 38(3) Common Market Law Review, 613.

24 Gerbrandy, ‘Rethinking Competition Law’ (n 4), 130-131; Buch-Hansen & Wigger (n 22), ch 5.

25 See, for example, on fairness - particularly concerning the rise of digital platforms - G Colangelo, ‘In Fairness
We (Should Not) Trust: The Duplicity of the EU Competition Policy Mantra in Digital Markets’ (2023) 68(4) Antitrust
Bulletin, 618; see also the work of Gerbrandy on the role of non-economic objectives within competition law,

e.g. A Gerbrandy, ‘Changing Competition Law in a Changing European Union’ (2019) 14(1) Competition Law
Review, 33; and on the intersection of competition law and (worker) solidarity, see F Cengiz, ‘The Conflict between
Market Competition and Worker Solidarity: Moving from Consumer to a Citizen Welfare Standard in Competition
Law’ (2021) 41(1) Legal Studies, 73. Cengiz discusses the tension between competition law and worker solidarity,
focusing on the challenges faced by gig workers, and critiques the ‘consumer welfare’ standard, proposing a shift
towards a ‘citizen welfare’ standard that considers both worker and consumer welfare.

26 It must be pointed out that, although the concepts ‘social market economy’ and ‘embedded liberalism’
seem to align neatly, there exist some nuances and differences. An important difference is that a social market
economy places a heavier emphasis on the markets primacy and considers this as the primary mechanism

of regulation, with the social dimension serving as a corrective to the market’s failures, rather than being a

fully autonomous sphere. in contrast with embedded liberalism which affords the state a more active role

in maintaining social cohesion and promotes a clearer separation between the market and social spheres,
advocating for a protective insulation of social policies from market forces. See Mulder (n 1), 21-23. Central (and
integral) to the concept of social market economy was the notion of an ‘economic constitution’, which enshrined
the economic freedoms of private actors in the economy, similar to the political freedoms enshrined in the
political constitution. See Gerber (n 20), 44-45.
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the belief that economic freedom must be accompanied by measures that protect individuals
from the adverse effects of market dynamics.

Of course, balancing these two, ‘the social’ and ‘the market’, is easier written down than
actually done in practice. It is quite conceivable that both components may come into conflict
with each other.?’ This friction becomes evident, for example, in the realm of the market and
competition law, especially in light of the economic transformation discussed in Section 2.1.
Coleman, in his description of a perfectly competitive market, highlights how competition is
driven by individualism and self-interest, which fosters rivalry rather than cooperation.?® The
value of competition, as the objective of competition law, could stand in opposition to values
like solidarity, as the objective of social policy. This paradigm resonates with the liberal market
economy, where agents are motivated purely by maximising their own utility, a framework that
has moral limits, as Hussain points out. He suggests that competition can sometimes pit people
against each other, leading to detrimental consequences, especially for vulnerable workers,
such as self-employed platform workers. A liberal democracy can create institutions which
‘define a framework in which people have to struggle against each other’.?° Platform workers
exemplify this dynamic. They compete with one another for work, driving conditions downward,
while cooperation through trade unions has historically been restricted under competition
law. In this clash of values - market competition versus worker solidarity - the former has
consistently taken precedence due to the political realities that have shaped competition law.
If the EU seeks to establish a different political model, this would imply that competition law
might need to adapt to align with evolving priorities.

The EU’s recent efforts to establish a social market economy signal a shift in political priorities.
In 2021, the European Commission launched the Platform Work Package under the European
Pillar of Social Rights Action Plan to provide platform workers with better protections, including
collective bargaining rights. Before examining the specifics of this package, the next section
delves into the legal challenges which platform workers face and the historical treatment of
collective bargaining under EU competition law. This analysis sets the stage for evaluating
whether these reforms can effectively address the tensions identified in this Section.

3. CHALLENGES IN PROTECTING PLATFORM WORKERS UNDER EU
LAW

3.1 SELF-EMPLOYED WORKERS AND WORKERS UNDER EU COMPETITION LAW

Competition law in general, and thus the cartel prohibition under Article 101 TFEU, applies
to undertakings, which are broadly defined as ‘every entity engaged in an economic activity
regardless of the legal status of the entity and the way in which it is financed’.*° This definition
extends to individuals offering goods or services on the market while assuming the financial
risks associated with their performance.>! However, under EU law, a worker is not considered an
undertaking, as they do not engage in autonomous economic activity.*? Workers do not offer

27  This conflict has been exemplified in cases such as Case C-438/05 International Transport Workers’
Federation and Finnish Seamen’s Union v Viking Line ABP and OU Viking Line Eesti [2007] ECLI:EU:C:2007:772 and
Case C-341/05 Laval un Partneri Ltd v Svenska Byggnadsarbetareférbundet and Others [2007] ECLI:EU:C:2007:809,
where the ECJ ruled that social rights, like the right to collective action or strikes, could be restricted if they
interfered with economic freedoms such as the free movement of services or businesses. Similarly, EU legislation
and court rulings have often emphasised the removal of trade barriers and the promotion of economic freedoms,
sometimes at the expense of national welfare systems.

28 J Coleman, ‘Competition and Cooperation’ (1987) 98(1) Ethics, 76.
29 W Hussain, ‘Pitting People Against Each Other’ (2020) 48 Philosophy & Public Affairs, 79, 80.

30 Case C-41/90 Héfner and Elser v Macotron GmbH [1991] ECLI:EU:C:1991:161. Whish and Bailey mention
some key points in order to delineate the concept of economic activity: (i) market-based provision: economic
activity requires the offering of goods/services on a market under competitive conditions; (ii) profit-making is
not an essential criterion; (iii) any entity can be considered as an undertaking, including cooperatives, trade
associations and state entities. See, R Whish & D Bailey, ‘Article 101(1)” in Competition Law, 11th edn (Oxford
Academic, online edn, 2024), 84-88. According to Odudu, economic activity consists of three essential elements:
1. the provision of goods or services, 2. the assumption of economic or financial risk and 3. the potential to
generate profit, see O Odudu, ‘The Meaning of Undertaking within 81 EC’ (2005) 7 Cambridge Yearbook of
European Legal Studies, 211, 215.

31 See for example Case C-35/96 Commission v Italy [1998] ECLI:EU:C:1998:303, para 37: (...) if they offer
goods or services on a market and bear “the financial risks involved in the exercise of that activity”’.

32 Case C-179/90 Merci Convenzionali Porto di Genova SpA v Siderurgica Gabrielli SpA [1991] ECLI:EU:C:1991:464,
para 13.
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goods or services independently on the market, nor do they bear the financial risks associated
with such activities.*

The Becu case shed light on the distinction between worker and undertaking.* The ECJ was
presented with a case involving the organisation of dockworkers in Belgium. The Belgian
government had enacted a law prohibiting employers from hiring non-registered workers.
However, some individuals, including Becu and others, chose to ignore this law in order to reduce
their labour costs. As a result, they faced criminal charges. During the criminal proceedings,
the defendants argued that the national law in question violated EU competition rules. The
central issue at hand was whether workers could be considered ‘undertakings’ as individuals
who sell their labour in the market, thereby competing with other workers. In its ruling, the ECJ
directly addressed this question and concluded that workers did not fall under the definition of
undertakings. Therefore, they could not be subject to EU competition rules.

In the same judgment, when deciding who qualifies as a ‘worker’, the ECJ emphasised the
element of control which employers have over workers. The ECJ ruled that the dockwockers’
employment relationship with the organisations for which they work is defined by the fact that
they perform work for and under the direction of each undertaking. Consequently, they are
considered ‘workers’ according to Article 45 TFEU, as interpreted by the ECJ’s case law. During
this relationship, dockworkers are integrated into the concerned undertakings and form an
economic unit with each of them, rather than being separate undertakings themselves.® In
doing so, the ECJ’s decision aligned the concept of ‘employee’ (which is not an EU concept)
with the broader definition of ‘worker’ in the sense of Article 45 TFEU, the ‘free movement of
workers’ Treaty provision.*® The concept of employee is derived from national legal systems and
varies across jurisdictions. The EU does not have a uniform definition of ‘employee’; instead, it
uses the broader term ‘worker’ in its case law and legal provisions.

This case laid the groundwork for what would later become a more comprehensive labour
exemption, first fully articulated in the Albany judgment.>” While Becu clarified that workers
acting within the structure of an employment relationship could not be considered to
be undertakings, Albany further developed this by establishing a formal exemption from
competition law for collective agreements. The Albany exception provides immunity from EU
competition rules for agreements concluded between associations of workers (labour unions)
and employers, provided two conditions are met: (1) the agreement is entered into within
the framework of collective bargaining between employers and employees, and (2) it directly
contributes to improving employment and working conditions.?® The ECJ acknowledged in
Albany that restrictions of competition are inherent in such agreements but stressed that social
policy objectives would be undermined if collective bargaining were subject to competition
law.*? This highlights the discussed conflictual nature of the EU’s dual objectives of promoting
social policy and safeguarding competition law. This balancing act is at the core of the broader
challenges that arise when applying competition law to collective labour agreements.

Exercising a liberal profession (e.g. lawyer, accountant, doctor), on the contrary, has usually
been considered as an undertaking and therefore falling under competition rules if there is
no relationship of employment.“® The first cases which dealt with the tension between self-
employment and competition law date back to the 1970s. It has become increasingly clear

33 Countourisetal. (n 5), 281.

34  Case C-22/98 Criminal proceedings against Jean Claude Becu, Annie Verweire, Smeg NV, and Adia Interim
NV [1999] ECLI:EU:C:1999:419.

35 The ECJ adds in para 27 that ‘(...) even taken collectively, the recognised dockers in a port area cannot be
regarded as constituting as undertaking’.

36 Countouris et al. (n 5), 283; see also the Opinion of AG Wahl in Case C-413/13 FNV Kunsten Informatie en
Media v Staat der Nederlanden [2014] ECLI:EU:C:2014:2411 (discussed in Section 3.2) in which he uses the term
‘employee’ and ‘worker” interchangeably (footnote 4).

37 Case C-67/96 Albany International BV v Stichting Bedrijfspensioenfonds Textielindustrie [1999]
ECLI:EU:C:1999:430.

38 ibid, paras 61-62.
39 ibid, paras 59-60.

40V Daskalova, ‘The Competition Law Framework and Collective Bargaining Agreements for Self-Employed:
Analysing Restrictions and Mapping Exemption Opportunities’ in B Waas et al. (eds.), Collective Bargaining for Self-
employed Workers in Europe: Approaches to Reconcile Competition Law and Labour Rights (Wolters Kluwer, 2021),
20, 23.
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that national employment status is taken into account by the ECJ in determining whether
competition law rules apply.®! In this way, national labour law and European competition law
were gradually turned into each other’s opposites. On the one hand, labour law distinguishes
between ‘employees’, ‘employers’ and ‘self-employed’. Various factors, such as the level of
subordination and integration within a company, are considered to determine the appropriate
classification for a person. The central objective of labour law revolves around ensuring fairness
and addressing power imbalances that may arise between employers and employees.*? In this
regard, engaging in collective bargaining processes is justified on the grounds of promoting
fairness and combating subordination. On the other hand, competition law applies to
‘undertakings’ and case law has formulated a labour exemption. The aim of competition law
in this light is the prevention of collective negotiations between undertakings that can lead to
distorting markets and harming business and consumers.*

The ECJ considers the national employment status when determining whether EU competition
law applies. An individual in an employment relationship is not considered an undertaking.
If a person is not in an employment relationship, e.g. is self-employed, this person is, for the
purpose of competition law rules, an undertaking. As a result, they would not have the right to
engage in collective bargaining.

3.2 WORKERS IN TODAY’S ECONOMY

Section 3.1 analyses how the relationship between labour law and competition law prevents
self-employed workers from being able to collectively bargain.** This relationship, described
as ‘antagonistic’ by some authors, does not align any longer with the dynamic nature of the
evolving labour market.*> Labour law is increasingly recognising the importance of including self-
employed workers in collective bargaining processes.“ This is because, in recent years, more and
more economic transactions in the labour market involve self-employed individuals working
with clients or customers, rather than being in traditional employee-employer relationships. An
example of this is of course the platform worker who operates as an independent contractor for
a digital platform. The continued classification of these workers as undertakings perpetuates a
system where market competition is prioritised over worker solidarity, illustrating the ongoing
tension between these competing values.

The distinction between employee and employer/self-employed has long functioned as an
indication of power distribution. The employee could be in a weaker position compared to the
powerful employer and therefore needed protection through labour law. A self-employed worker
has been often associated with the employer’s side: protection was not necessary.*” However, the
concept of a strong self-employed worker has become outdated in light of recent developments
on the labour market. In recent decades, the number of self-employed individuals in the EU has
increased.“® These so-called ‘new self-employed’ are not as independent and financially stable
as the traditional self-employed.*® This demonstrates that the distinction between employees

41  Countouris et al. (n 5), 283-284.

42 TLianos et al., ‘Re-Thinking the Competition Law/Labour Law Interaction: Promoting a Fairer Labour Market’
(2019) 10 European Labour Law Journal, 291, 300.

43 ibid, 305.

44 This subject has therefore been stirring the academic debate over the past years. See, for example, in addition
to the previously mentioned literature: A Bertolini & R Dukes, ‘Trade Unions and Platform Workers in the UK:

Worker Representation in the Shadow of the Law’ (2021) 50 Industrial Law Journal, 662; C Busch et al., ‘Uncovering
Blindspots in the Policy Debate on Platform Power - Final Report of the Expert Group for the Observatory on the
Online Platform Economy’ (2021) European Commission; A Ilsge, ‘The Hilfr Agreement: Negotiating the Platform
Economy in Denmark’ (2020) 176 FAOS - Employment Relations Research Centre Research Paper, 1; M Lao, ‘Workers
in the Gig Economy: The Case for Extending the Antitrust Labor Exemption’ (2017) 51 UC Davis Law Review, 1543;

S Rainone, ‘Labour Rights Beyond Employment Status: Insights from the Competition Law Guidelines on Collective
Bargaining’ in T Addabbo et al (eds), Defining and Protecting Autonomous Work (Palgravem 2022), 167; D Schiek

& A Gideon, ‘Outsmarting the Gig Economy through Collective Bargaining - EU Competition Law as a Barrier to
Smart Cities?’ (2018) 32 International Review of Law, Computers & Technology, 275; M Steinbaum, ‘Antitrust, the Gig
Economy, and Labor Market Power’ (2019) 82 Law and Contemporary Problems, 45.

45  Lianos et al. (n 42), 294-307.
46 ibid, 304.
47  Daskalova, ‘Regulating the New Self-Employed’ (n 5), 466.

48 M Westerveld, ‘The “New” Self-Employed: an issue for social policy?’ (2012) 14 European Journal of Social
Security, 156.

49 ibid, 158.
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on the one side and employers/self-employed on the other side is no longer adequate for the
protection that various parties seek. A group of ‘new self-employed workers’ has emerged who
require some form of protection, such as a strong bargaining position.

In 2014, the ECJ addressed how to reconcile labour and competition law in the FNV/Kiem case.>®
The ECJ examined collective agreements by trade unions for subordinate workers that also
included minimum labour costs for self-employed workers. While Becu clarified the distinction
between workers and undertakings, and Albany confirmed that collective agreements between
employers and employees fall outside the scope of competition law, FNV/Kiem tackled the
grey area concerning agreements for self-employed individuals.>! This issue arose after the
Dutch competition authority’s 2007 reflection document, which stated that agreements for
self-employed workers were not exempt from competition law. This had a significant impact on
collective bargaining negotiations in sectors like arts, information and media, where the trade
unions sought to establish minimum tariffs for self-employed workers.>?

The ECJ’s ruling primarily focused on the concept of undertaking.>* The ECJ held that ‘in so far
as an organisation representing workers carries out negotiations acting in the name, and on
behalf, of those self-employed persons (...), it does not act as a trade union association (...),
but, in reality, acts as an association of undertakings’,>* and is therefore also exposed to the full
application of EU competition law rules. An exception to these rules, the ECJ said in FNV/Kiem,
is only possible ‘if the service providers, in the name and on behalf of whom the trade union
negotiated, are in fact “false self-employed”, that is to say, service providers in a situation
comparable to that of employees’.>

3.3 PROTECTING THE ‘FALSE’ SELF-EMPLOYED WORKERS

The ECJ made it clear that a service provider can lose his status of an undertaking, ‘if he does
not determine independently his own conduct on the market, but is entirely dependent on
his principal’.®® The ECJ based this on the fact that the service provider does not bear any
of the financial or commercial risks arising out of the principal’s activity and operates as an
auxiliary within the principal’s undertaking. This assumption aligns with the approach taken
in the application of Article 101 TFEU to agency agreements, where the absence of significant
financial or commercial risks borne by the agent may exempt such agreements from the scope
of competition law. The ECJ stated that it is settled case law ‘that the essential feature of that
relationship is that for a certain period of time one person performs services for and under the
direction of another person in return for which he receives remuneration’.>” That means that
the classification of a self-employed person under national law does not prevent this person
from being classified as a worker within the meaning of EU law.*®

The ECJ seems not to acknowledge that a genuine self-employed person could also have the
right to collective bargaining. It aims to assist the new group of self-employed individuals by
squeezing them into the already existing dynamic between labour law and competition law,
as outlined in Section 3.1. If a self-employed individual meets the objective criteria mentioned
by the ECJ, EU law will regard them as a worker. Consequently, they will not be classified as an
undertaking under EU provisions and will fall outside the scope of Article 101 TFEU. By doing
this, the ECJ aims to safeguard false self-employed and ensure their protection under labour

50 FNV Kunsten Informatie en Media (n 36).
51 Becu (n 34); Albany (n 37); FNV Kunsten Informatie en Media (n 36).

52 The agreement set a minimum fee for self-employed substitutes, which was calculated by adding 16% to
the combined rehearsal and concert fees negotiated for employed substitutes: FNV Kunsten Informatie en Media
(n 36), para 9.

53 Daskalova (n 5), 5-6.

54  FNV Kunsten Informatie en Media (n 36), para 28.
55 ibid, para 31.

56 ibid, para 33.

57 ibid, para 34.

58 ibid, para 35; the ECJ refers for this conclusion to Case C-256/01 Allonby v Accrington & Rossendale College
and Others [2004] ECLI:EU:C:2004:18, para 71 in which the judge noted that the formal classification of a self-
employed person under national law does not exclude the possibility that a person must be classified as a worker
within the meaning of Art 141(1) EC if ‘his independence is merely notional, thereby disguising an employment
relationship within the meaning of that article’.
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law, specifically the right to collective bargaining. In this way not only are traditional employees
allowed to engage in collective bargaining, but now also the false self-employed individuals
can do so. The genuine self-employed worker, who does not meet these objective criteria,
is still hindered by competition law rules. The ECJ seems to refer to the concept of false self-
employment when describing a situation in which a worker, from the perspective of EU law,
is not legitimately engaged as a self-employed individual.”® A false self-employed worker is,
therefore, not so much an intermediate category as part of the worker category.®

The notion that a false self-employed worker is equivalent to a worker under EU law is also
reflected in the Yodel ruling from 2020.5! This case centred on whether an English courier with
a service agreement could be considered as a worker under the Working Time Directive. The
ECJ stated that it was up to the referring national court to determine if the Yodel courier should
be classified as a worker, as it requires an assessment of all the circumstances. However, the
ECJ does indicate that the classification of an independent contractor under national law does
not prevent that person from being classified as a worker under EU law. To designate a worker
in the EU context, the ECJ refers to the aspects that point to false self-employment as outlined
in the FNV/Kiem case.®?

3.4 BEYOND THE BINARY

The ECJ attempted to address the issue but only provided a solution for false self-employed
individuals. This approach has not provided a seamless continuum of legal protection for the
diverse spectrum of labour arrangements.®® You are either a worker (including the false self-
employed) with the possibility for collective bargaining under Article 101 TFEU, or you are an
undertaking (including the genuine self-employed) that does not meet the objective criteria
and cannot invoke the collective agreement exception. To adequately address the problem
of the precarious self-employed (platform) worker, it is evident that the legislative framework
should be altered. Platform workers are in a precarious position because they are classified
as self-employed contractors, which means they lack the protections and benefits afforded
to traditional employees, such as insurance, paid leave and pensions. Relying solely on
employment status as a gateway for collective bargaining is insufficient and does not take into
account the vulnerability of certain workers outside regular employment.

Recognising this gap, the European Commission introduced in 2021 the Platform Work Package
as part of the European Pillar of Social Rights Action Plan. This Package, aimed at addressing
the precariousness of platform work, seeks to extend collective bargaining rights to some self-
employed workers. The Package included a proposal for a Directive on improving the working
conditions in platform work and Guidelines that should help to clarify the relationship between
EU competition law and self-employed people.®

In doing so, it marks a shift in the EU’s approach to labour law, as it moves away from the
rigid distinction between worker and undertaking. Section 4 will explore the contents of the
Platform Work Package in detail, analysing how the European Commission aims to reconcile
the competing objectives of market competition and worker protection.

59 JKloostra, ‘De relatie tussen het mededingingsrecht en platformarbeid: effent de Europese Commissie de
weg naar meer onderhandelingsmacht voor platformwerkers?’ (2023) 1 Arbeidsrechtelijke Annotaties, 1, 9.

60 E Grosheide, ‘Overheid en sociale partners op wenkbrauwgesprek bij Europa’ (2023) 7 TRA, 3.
61 Case C-692/19 B v Yodel Delivery Network Ltd. [2020] ECLI:EU:C:2020:288.

62 ibid, paras 30-31. The ECJ does add in para 45 that an individual person should be regarded as an
independent self-employed worker rather than a worker for the purposes of that Directive as the person is
allowed to: (i) use subcontractors or substitutes to perform the service which he has undertaken to provide;

(i) accept or not accept the various tasks offered by his putative employer, or unilaterally set the maximum
number of those tasks; (iii) provide his services to any third party, including direct competitors of the putative
employer, and (iv) fix his own hours of ‘work’ within certain parameters and to tailor his time to suit his personal
convenience rather than solely the interests of the putative employer.

63 Countouris et al. (n 5), 283-284: the absence of a clear coherent legal framework is labelled as a ‘casuistic
approach’ of the ECJ. The authors consider this case-by-case approach to be the source of legal uncertainty and
they would propose a ‘more principled labour exclusion’ by minimizing ‘ad hoc decisions’.

64 European Commission, ‘Proposal for a Directive of the European Parliament and of the Council on improving
working conditions in platform work’ COM(2021) 762 final; European Commission, ‘Approval of the content of

a draft for a communication from the Commission - Guidelines on the application of EU competition law to
collective agreements regarding the working conditions of solo self-employed persons’ C(2021) 8838 final.
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4. RESHAPING THE RELATIONSHIP BETWEEN LABOUR LAW AND
COMPETITION LAW

4.1 DIRECTIVE ADDRESSES THE FALSE SELF-EMPLOYED WORKERS

In the proposal for a Directive, the European Commission followed the path that the ECJ had
taken with the FNV/Kiem case. The Commission’s aim is to address false self-employment:
platform workers should have the legal employment status that corresponds to their actual
working arrangement. The proposal thus provides a framework that should reduce the
uncertainty surrounding the status of platform work.®

The Directive included measures to correctly determine the employment status of people
working through digital labour platforms.®® Nine out of ten platforms active in the EU currently
are estimated to classify people working through them as self-employed.®” The European
Commission estimates that, among the 28 million people who work through digital labour
platforms, most people are genuinely self-employed. However, there may be up to 5.5 million
people who are false self-employed.®® According to the settled case law (such as FNV/Kiem) of
the ECJ, the essential feature of the employment relationship is that ‘for a certain period of time
one person performs services for and under the direction of another person in return for which
he receives remuneration’. The Commission indicated that it is indeed possible for a platform
worker to prove through court cases that the actual contractual description of their status is
false self-empoloyed. As research points out, in most cases, the rulings have confirmed that self-
employed workers were misclassified and should actually be categorised as workers.®® However,
this can be considered as quite a struggle time- and money-wise, especially for workers in a
weak position, such as low-wage earners, young workers or those with a migrant background.
That is why the Commission proposed in December 2021 that the contractual relationship
between a digital labour platform must be legally presumed to be an employment relationship
when the platform ‘controls the performance of work’.”® In relation to the employment status,
the Directive put forward the possibility of rebutting the legal presumption.” If the digital labour
platform intends to do so, the burden of proof is on the platform. The platform controls the
performance of work if at least two of five criteria are met, such as the platform determining
the remuneration and imposing rules regarding work appearance.”

The publication of the European Commission’s Directive proposal initiated a lengthy legislative
process. The European Parliament established its position on the proposal in February 2023
after intense negotiations.”” Subsequently, EU ministers in the European Council reached an
agreement on the proposal in June 2023.7 The European Parliament aimed to strengthen the
position of platform workers as much as possible and has modified the proposed Directive to
legally presume, in principle, an employment relationship between a digital labour platform

65 Additionally, the Directive proposal includes other significant aspects, such as the rights of workers
concerning algorithmic management. This article does not delve into that, as it is not relevant for determining
whether a platform worker may engage in collective bargaining.

66  Prior to the publication of the Platform Work Package, academic authors had put forward different proposals
to address the issue of self-employed (platform) workers lacking collective bargaining rights. An approach that
aligns with the Directive’s proposal is to expand the scope of the employee category and provide a clear legal
framework for its boundaries. See for example the notion of ‘predominantly personal work’ for defining who is a
worker for the purposes of labour rights in Countouris et al. (n 5), 288-290 or the plea for the Gebhard Formula
as a way of granting the right of collective bargaining the platform workers in T Gyalavdri, ‘Collective rights of
platform workers: the role of EU Law’ (2020) 27 Maastricht Journal of European and Comparative Law, 406.

67 W de Groen et al,, ‘Digital labour platforms in the EU’ (2021) CEPS, 1, 8.

68 European Commission, ‘Commission staff working - Impact Assessment report accompanying the proposal
for a Directive on improving working conditions in platform work’ (2021) SDW, 396.

69 CHieBl, ‘Case Law on the Classification of Platform Workers: Cross-European Comparative Analysis and
Tentative Conclusions’ (2021) Comparative Labour Law & Policy Journal, 465.

70 Commission Proposal (n 64), Art 4.
71 ibid (n 64), Art 5.

72 ibid (n 64), Art 4; G van Rosmalen, ‘Naar een eenduidig Europees kader om platformwerkers in precaire
werkomstandigheden te beschermen’ (2023) 5-6 Nederlands Tijdschrift voor Europees Recht, 102, 104-106.

73 European Parliament, ‘Draft European Parliament legislative resolution on the proposal for a Directive of the
European Parliament and of the Council on improving working conditions in platform work’ COM/2021/762 final.

74 European Council, ‘Proposal for a directive of the European Parliament and of the Council on improving
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and a platform worker.”> The presumption is a given and does not depend on meeting specific
criteria, unlike the Commission’s proposal. It allows platforms the opportunity to challenge the
presumption before any reclassification decision. Conversely, the Council’s proposal offered more
flexibility for digital platforms to categorise workers as self-employed. While it employs similar
criteria to the Commission, a key distinction is the requirement to satisfy three criteria (rather
than two, as proposed by the Commission) for an employment relationship, granting digital
labour platforms greater leeway to challenge the presumption.’ The final adopted Directive (in
March 2024) is significantly diluted in comparison to the original proposal. Article 4 mandates
that member states must implement procedures to correctly determine the employment
status of platform workers. Article 5 states that an employment relationship should be legally
presumed when evidence of control and direction by the platform is found. The Directive leaves it
to individual member states to define what these evidences are according to their national laws.

The Directive aligns with the direction set by the ECJ in the FNV/Kiem case and aims to improve
the working conditions of these platform workers by reclassifying them as employees. The issue
of the restriction on collective bargaining for self-employed (platform) workers imposed by the
cartel prohibition is no longer relevant for this group since they fall under labour law rights.
The implementation of the Directive will lead to an expansion of the group of employees. The
Directive will ensure that false self-employed workers have the right to collectively negotiate
through the reclassification of a traditional employment relationship.

4.2 GUIDELINES: PROVIDING A BROAD SPECTRUM OF PROTECTION

The central issue facing the self-employed worker who seeks the opportunity for collective
bargaining lies in the interaction between competition law and labour law, which does not
accommodate this need. For bargaining purposes, an employment status is essential. The
recently adopted Directive will provide more workers with this opportunity, but it also intensifies
the distinction between employees and self-employed individuals. As a result, some self-
employed workers will be reclassified, thereby gaining employment status. This adjustment
resolves the issue for these individuals but does not tackle the deeper problem. Through
the published Guidelines, the Commission aims to enhance the protections for genuine self-
employed workers against the barriers of competition law. The Commission identifies two
groups of genuine self-employed workers who need protection: (1) self-employed workers
comparable to workers, and (2) self-employed workers in a weak bargaining position.

Before this section proceeds to consider these two groups and the contents of the Guidelines,
it first discusses this instrument itself and a related concern regarding its effectiveness. The
Commission aims to develop policy in which it outlines how EU law (regarding supervision and
enforcement of competition rules) should be interpreted. These Guidelines represent a form
of soft law issued by the Commission.”” The reason for the Commission’s choice might have a
political motive. It saves time, as there is no need for a lengthy legislative process (which was
necessary for the Directive). As a result, this form of soft law enables the Commission to quickly
and explicitly explain how it will act in certain situations. The Commission ‘clarifies’ what various
workers can expect, aiming to reduce legal uncertainty.’® A drawback of Guidelines is that they
are non-binding, which means that member states can choose to deviate from the course
set by the European Commission. Member states are free to pursue their own path, and the
effectiveness of the Guidelines largely depends on the persuasive force of the arguments put
forward.” There is no way to enforce these Guidelines with national competition authorities.
Furthermore, it is important to note that the ECJ is not bound by this form of soft law.® What
if a case involving self-employed platform workers’ negotiations were to reach the ECJ?

75  Van Rosmalen (n 72), 106.

76 ibid; in the Council’s proposal, subpoints d and ¢ from the original Commission proposal have been divided
into four different options (d, da, db, and e).

77  Commission Guidelines (n 64), 11.
78 ibid, 10.

79 CAndone & S Greco, ‘Evading the Burden of Proof in European Union Soft Law Instruments: The Case of
Commission Recommendations’ (2018) 31 International Journal for the Semiotics of Law - Revue internationale de
Sémiotique juridique, 79, 80.
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These cases could reach the ECJ through various routes: direct appeals against Commission van Rosmalen 70
decisions, preliminary references, or legal actions brought by private entities challenging such ggicfé_g(évgf;ﬁmlﬂ
agreements on competition law grounds. When such cases come before the ECJ, it is tasked

with interpreting EU competition law as laid out in the TFEU. The soft law Guidelines of the

Commission are explicitly not part of this. Furthermore, as described in this article, the ECJ has

followed an approach to granting collective bargaining rights based on the binary relationship

between a worker and an undertaking. The ECJ could choose an approach in line with the

Commission, but there is currently no certainty for self-employed workers in this regard. This

uncertainty, stemming from the soft law instrument, may lead stakeholders to be hesitant

about entering into collective agreements.®

4.3 SELF-EMPLOYED PERSONS COMPARABLE TO WORKERS FALL OUTSIDE THE
SCOPE OF ARTICLE 101 TFEU

The Guidelines address the permissibility of self-employed individuals to engage in collective
bargaining. In contrast to the Directive, the Guidelines focus on the challenges faced by self-
employed individuals in the broader context of employment, rather than exclusively addressing
digital labour platforms. They aim to address the vulnerable position of self-employed persons in
the overall labour market. If a genuine self-employed worker is ‘comparable’ to a worker, this self-
-employed person is free to engage in collective bargaining. In such cases, a collective agreement
falls outside the scope of Article 101 TFEU.82 The Commission considers that the following
categories of self-employed persons are in a situation comparable to that of workers and that
collective agreements concluded by them therefore fall outside the scope of Article 101 TFEU:

1. Economically dependent self-employed persons who provide their services exclusively
or predominantly to one counterparty or who are likely to be in a situation of economic
dependence on that counterparty. The Guidelines consider that a self-employed worker is
in a situation of economic dependence where the person earns at least 50% of her or his
total annual work-related income from a single counterparty.

2. Self-employed persons working side-by-side with workers who perform the same or
similar tasks for the same counterparty and do not bear the commercial risks of the
counterparty’s activity or enjoy any independence regarding the performance of the
economic activity concerned.

3. Self-employed persons working through digital labour platforms. This final category
is of course most relevant to the situation of platform workers. The Guidelines ensure
that even if a platform worker is not a false self-employed person (see the Directive),
he will fall outside the scope of Article 101 TFEU. This category does raise the question
of the definition of a digital labour platform. According to the Commission, a digital
labour platform is any natural or legal person meeting the following requirements: (a)
it is provided, at least in part, at a distance through electronic means, (b) it is provided
at the request of a recipient of the service, (c) it involves, as a necessary and essential
component, the organisation of work performed by individuals, irrespective of whether
that work is performed online or in a certain location. Criterion (b) for example seems to
exclude content marketplaces such as YouTube. This criterion implies a specific workflow
with customer requests, worker responses, job completion and payment. However,
content creators on these platforms often generate content without explicit requests,
and any requests are informal, such as viewer suggestions in comments.* Criterion (c)
can also raise some questions. A mere digital bulletin board function, like listing available

81 ibid, 21. See also F Pennings & S Bekker, ‘The Increasing Room for Collective Bargaining on Behalf of Self-
Employed Persons’ (2023) 19 Utrecht Law Review, 8, in which the authors state that the Guidelines have only
a limited meaning, and cannot take away legal uncertainty completely. At the same time, they do observe a
positive development, which is also being monitored and implemented, for instance, by the Dutch competition
authority.

82 Commission Guidelines (n 64), 16: if the agreement aims to improve the working conditions of the workers
including matters such as remuneration, working time and working patterns, holiday, leave, physical spaces
where work takes place, health and safety, insurance and social security, and conditions under which the solo
self-employed person is entitled to cease providing his/her services, for example, in response to breaches of the
agreement relating to working conditions.

83 M Silberman, ‘The concept of the “digital labour platform”™ (2023) 1 London College of Political Technology
Working Paper, 1, 4.



workers for third-party contact, does not meet the criteria for a digital labour platform
under the Guidelines. But what if a platform provides a digital bulletin board and an extra
service for payment processing.®* The Guidelines lack a precise definition of what qualifies
as an ‘essential component’ and the legal interpretation in the future will likely provide
further clarity on when a platform fulfils such a role in work organisation.

The fact that the Commission indicates that negotiations between workers in all these three
categories do not, in fact, meet the conditions of Article 101 TFEU is significant. While there
could be multiple underlying reasons for this decision, two possible reasons stand out. It is
also important to recognise that political considerations likely play a role in shaping the
Commission’s approach, which should not be overlooked.

The first reason could be that the nature of the negotiations does not aim to distort competition.
This would build on the Albany case, which shows that some agreements between undertakings
can, in fact, fall outside the scope of competition rules if they are derived from social dialogue
and aim to directly improve working conditions. In this case, a collective agreement was
made between organisations representing employers and organisations representing workers,
the former being undertakings. In Albany, the ECJ clearly took the view that it was ‘beyond
question that certain restrictions of competition are inherent in collective agreements between
organisations representing employers and workers’.2> However, it was also willing to concede
that ‘the social policy objectives pursued by such agreements would be seriously undermined
if management and labour were subject to [EU competition rules] when seeking jointly to
adopt measures to improve conditions of work and employment’. This approach was partly
based on the understanding that the ‘nature and purpose’®® of the agreement was that of
‘improving (...) working conditions, namely (...) remuneration’.®” Consequently, the agreement
at issue did not ‘by reason of its nature and purpose’, fall within the scope of EU competition
rules.®® This raises the question: what about horizontal agreements between self-employed
workers? 8 Most cases have shown that, prior to the publication of the draft Guidelines, such
agreements were indeed in conflict with competition law provisions. In the Pavlov case for
example, the ECJ explicitly held that an exception cannot be applied to an agreement which
is not concluded between employers and employees.®® Therefore, the self-employed Dutch
medical doctors in this case could not rely on the Albany exception, so their agreement did not
‘by reason of its nature or purpose’ fall outside the scope of Article 101. The ECJ emphasised
that ‘the Treaty contains no provisions, encouraging the members of the liberal professions
to conclude collective agreements with a view to improving their terms of employment and
working conditions...’.** However, there are some examples in which self-employed persons
are constituted as undertakings and competition law allows those persons to come up with a
horizontal agreement. In the Wouters case, for example, the ECJ had to consider the legitimacy
of a decision by the Dutch Bar Association to disallow the creation of joint ventures between
lawyers and accountants. The ECJ agreed that this ban could be justified having regard to
domestic policy considerations relating to the provision of legal services even if other member
states did not prevent the operation of such joint ventures. Here the effective provision
of legal services justified a restriction of competition. As held by the ECJ in Wouters, not all
agreements that distort competition necessarily violate Article 101(1) TFEU.22 The cases Albany
and Wouters demonstrate that it is possible for agreements between undertakings to fall
outside the scope of Article 101 TFEU if distorting competition is an inherent result of pursuing

84  Kloostra (59), 14.
85 Albany (n 37).

86 The ‘nature’ criterion requires that collective bargaining agreements derive from social dialogue, that is, that
they are the outcome of collective negotiations between organizations representing employers and workers. The
‘purpose’ criterion requires that the agreement is meant to contribute directly to improving the workers’ working
conditions (Albany, para 63).
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88 ibid, para 64.
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91 ibid, para 69.

92 Case C-309/99 Wouters and Others v Algemene Raad van de Nederlandse Orde van Advocaten [2002]
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relevant objectives, such as social or policy goals. It could be that this is also the reason why
negotiations by self-employed workers, comparable to workers, fall outside the scope of Article
101 TFEU. The Guidelines clarify that agreements between certain self-employed workers can
distort competition but also serve the social policy objectives of the European Union.*

The second reason could be related to the undertaking criterion. This group consists of genuine
self-employed individuals who are comparable to workers. The Commission points out that
service providers can lose their status as independent traders (undertakings) if they do not
independently determine their conduct in the market but are entirely dependent on their
principals, as they do not bear financial or commercial risks and work as if they were employees
integrated into the client’s company.®* This would mean that the genuine self-employed person,
from a competition law perspective, would no longer be considered an undertaking because
he forms one economic entity with the client.®> This does not mean that there is an immediate
employment relationship. This was also evident in the Uber Spain case of the ECJ (2017).°¢ This
case dealt with the legal classification of Uber’s service. Uber argued that it merely offered a
technical platform, while the ECJ ruled that Uber provided transportation services. The central
issue was not whether the drivers were self-employed or should be classified as employees. In
Advocate General Szpunar’s opinion, he noted that, in his view, Uber and its drivers qualify as an
economic entity (from a competition law perspective).”” However, he pointed out that forming
an economic entity does not automatically mean that the drivers are employees.

It is difficult to determine if either of these two reasons influenced the Commission, but in
any case, this can be interpreted as a cautious departure by the Commission from the binary
distinction between workers and undertakings that determines whether an entity is eligible for
collective bargaining. Even without reclassified employment status (labour law), a worker can
fall outside the scope of Article 101 TFEU (competition law).

4.4 SELF-EMPLOYED WORKERS IN A WEAK BARGAINING POSITION FALL
WITHIN THE SCOPE OF ARTICLE 101 TFEU

The category ‘comparable to a worker’ ensures that certain types of genuine self-employed
workers can collectively bargain. As mentioned, this represents a slight shift in the dichotomy
of worker versus undertaking that determined collective bargaining rights. It is a minor
change because the second category still mostly reflects the paradigm of the employment or
subordinate relationship.?® While there is room for genuine self-employed workers to negotiate,
it is only for those who are comparable to a worker. That is why the category of self-employed
workers in a weak bargaining position, identified by the Commission, is interesting. For this
category, the Commission decided ‘not to enforce’ competition law.* In some situations, self-
employed persons who are not in a situation comparable to that of workers may nevertheless
be in a weak bargaining position vis-d-vis their counterparties and therefore may be unable
to significantly influence their working conditions.’® Self-employed persons who deal with
counterparties that have a certain level of economic strength, and hence buyer power, may
have insufficient bargaining power to influence their working conditions. In that case, collective
agreements can be a legitimate means to correct the imbalance in bargaining power between
the two sides. Therefore, the Commission proposes that to the extent that collective agreements
aim to correct a clear imbalance in the bargaining power of self-employed persons relative to
their counterparties and are intended to improve working conditions, the Commission will not
intervene. Such an agreement does fall within the scope of Article 101 (1) TFEU. An imbalance
in bargaining power will be considered to exist ‘at least’ where self-employed workers negotiate

93 Commission Guidelines (n 64), 4.

94  The European Commission refers to C-217/05 Confederacion Espafiola de Empresarios de Estaciones de
Servicio [2006] EU:C:2006:784, paras 43-44.

95 Kloostra (n 59), 16.
96 Case C-434/15 Asociacion Profesional Elite Taxi v Uber Systems Spain [2017] ECLI:EU:C:2017:981.
97 ibid, Opinion of AG Szpunar, para 62.

98 S Rainone, ‘Labour Rights Beyond Employment Status: Insights from the Competition Law Guidelines on
Collective Bargaining’ (2022) Defining and Protecting Autonomous Work, 167, 181.

99 Commission Guidelines (n 64), 32-36.
100 ibid.
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with a counterparty which represents the whole sector or industry or where self-employed
persons negotiate with a counterparty whose annual aggregate turnover exceeds EUR 2 million
or whose staff headcount is equal to or more than 10 persons.’®!

This means that the European Commission goes further than the approach previously
developed by the ECJ.1%? Even if both conditions of Article 101 TFEU are met, there is room for
a genuine self-employed worker to negotiate. With this category and the second category of
self-employed workers in a situation comparable to workers, the European Commission creates
opportunities alongside the worker (employee) and undertaking dichotomy.

4.5 DECOUPLING THE RIGHT TO COLLECTIVE BARGAINING FROM A WORKER’S
LABOUR LAW STATUS

The Platform Work Package introduced by the European Commission reshapes the relationship
between labour law and competition law. Section 3 showed how the traditional binary
distinction between an employee and an undertaking determined the potential for collective
bargaining. A worker either fell under labour law, avoiding competition law concerns, or a
self-employed worker was treated as an undertaking under competition law, making them
ineligible for collective bargaining. Labour law status was the gateway to bargaining rights.
Despite the European Court of Justice’s attempts to protect new self-employed individuals,
it still clung to this dichotomy. That raised the question how genuine self-employed workers
were protected by collective bargaining rights. Sections 4.3 and 4.4 show that the European
Commission is breaking away from this binary approach. The position of genuine self-employed
workers is decisive, not the presence of an employment relationship. Consequently, labour law
and competition law are no longer in opposition. The classification of a self-employed individual
as an undertaking no longer affects their right to engage in collective bargaining.

Figure 1 illustrates the protection of the bargaining position of the various groups discussed
within the Platform Work Package. On the far left is the traditional worker in an employment
relationship. The green colour indicates that this category falls outside the scope of Article 101
TFEU, allowing for collective bargaining. Next to the traditional worker is the false self-employed
worker. The Directive reclassifies these workers as employees, also placing them outside the
scope of Article 101 TFEU. Before the Platform Work Package, self-employed workers were subject
to the cartel prohibition, preventing them from engaging in collective bargaining. However, the
Commission acknowledges that in today’s labour market, the distinction between certain self-
employed workers and employees has become blurred, warranting protection. Self-employed
workers who are comparable to workers fall outside the scope of Article 101 TFEU and are also
indicated in green. The next category, to the right, consists of self-employed workers in a weak
bargaining position. While they are not comparable to employees, they still face a clearimbalance
in bargaining power with their counterparties. Agreements between these workers fall within the
scope of Article 101 TFEU, but the Commission has stated it will not intervene. This category is
indicated in orange. Finally, other self-employed workers remain fully subject to Article 101 TFEU
and are not granted the possibility of collective bargaining. This is indicated in red.

Employment relationship ~ False self-employed Self-employed Weak bargaining Other self-
Comparable to worker | position cmployed workers
fall within scope

) ™
E%_l of competition law
- - 515581 rules

5. REFLECTION ON THE PLATFORM WORK PACKAGE IN THE
LIGHT OF THE EU’S SOCIAL MARKET ECONOMY

The introduction of the European Commission’s Platform Work Package represents an attempt
to address the imbalance between digital labour platforms and platform workers. This section
examines whether the Platform Work Package successfully rebalances the market, addresses the
dependency relationship between independent workers and platforms, and whether more active
use of competition law is needed to regulate the power of platforms in a social market economy.

101 ibid, 35.
102 Kloostra (n 59).
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5.1 REBALANCING THE MARKET IN THE EU SOCIAL MARKET ECONOMY

The Platform Work Package includes measures to improve worker protections, particularly
through the legal presumption of employment for some platform workers and the provision for
collective bargaining for some self-employed workers. These initiatives aim to rebalance the
market in favour of workers.

Yet, despite these advancements, the process leading up to the adoption of the Directive and
the final form it took (discussed in Section 4.1) exposes the EU’s limitations in implementing a
truly harmonised social policy for platform work across member states. As outlined in Section
2.1, Scharpf’s analysis highlights the EU’s proficiency in negative integration - removing trade
barriers and facilitating market liberalisation - but its struggle to implement positive integration,
such as a coordinated welfare policy, remains.’® The Directive follows this pattern: while it
mandates action, it leaves much of the responsibility for implementing labour protections to
individual member states.**

The Directive that was eventually adopted in March 2024 is a weaker version of the European
Commission’s original proposal, as well as the more ambitious position brought forward by the
European Parliament. Several member states, which opposed the Commission’s proposals, were
able to delay the legislative process and ultimately weaken the Directive by eliminating the
originally proposed criteria for determining worker classification.!®® Instead, the final version of
the Directive merely requires each member state to establish its own framework for classifying
platform workers, without specifying any common criteria. This shift toward a minimum
harmonisation approach means that each country is free to set its own standards, leading to
potentially wide variations in worker protections across the EU. This creates a decoupling of social
policy (which is shaped at the national level) and the market (which operates at the EU level).

This lack of a unified approach risks undermining the goals of the Platform Work Package. It is
unlikely that member states that were resistant during the legislative process will now enact
national laws that reflect the original, stronger proposals of the Commission. This creates the
possibility of uneven implementation, with some countries providing more robust protections for
platform workers than others. For example, countries that were opposed to the Directive may
introduce frameworks that still leave platform workers in precarious positions, offering them
little protection despite the EU’s intention to strengthen their rights. Consequently, the Directive,
while promoting social protections, does not fully achieve the social market economy’s goal of
balancing economic liberalisation with social justice. This is problematic for platform workers
as there is a risk that a national framework will offer insufficient protection, and the different
criteria may vary widely. It is also problematic for the EU itself, which strives for a robust social
dimension within the EU-wide project but only partially succeeds in enforcing this dimension.

5.2 THE LIMITS OF EMPLOYMENT CLASSIFICATION

Even if member states were to implement a translation of the Directive that follows the
European Commission’s original structure, it remains uncertain to what extent this would
provide effective protection.’® Recent research shows that platform companies have
introduced new forms of false self-employment, resulting in formally classified employees
still lacking basic labour rights.’?” This study of Berlin, Lisbon and Paris, found that ride-
hailing companies like Uber employ subcontracting and creative compliance tactics to avoid

103 For a broader context on the EU’s challenges in reconciling market freedoms with social protections, see the
Viking and Laval cases (n 27). These cases highlight the tension between economic freedoms, such as the right
to establish and provide services, and fundamental labour rights like collective bargaining and industrial action.
Both decisions emphasised the supremacy of market freedoms, underscoring the difficulties the EU faces in
achieving a balance between social and market integration.

104 S Rainone & A Aloisi, ‘The EU Platform Work Directive’ (European Trade Union Institute, 16 September 2024),
9 <https://www.etui.org/publications/eu-platform-work-directive> (last accessed 29 October 2024); A Aloisi et
al., An Unfinished Task? Matching the Platform Work Directive with the EU and International “Social Acquis”, ILO
Working Paper 101 (2023).

105 France led the way in resisting the Directive, followed by Ireland, Sweden, Finland, Greece and the Baltic
countries.

106 Gvan Rosmalen, ‘Platform Cooperatives as an Additional Strategy for Empowering Platform Workers’ in J
van Dijk et al. (eds.), Governing the Digital Society (Amsterdam University Press, expected 2025).

107 V Niebler et al., ‘Towards “Bogus Employment?” The Contradictory Outcomes of Ride-Hailing Regulation in
Berlin, Lisbon and Paris’ (2023) 16(2) Cambridge Journal of Regions, Economy and Society, 289.
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reclassifying drivers as employees. These methods exploit regulatory loopholes, allowing
companies to formally comply while bypassing real worker protections.'® As a result, drivers
often earn a below minimum wage, work unpaid overtime, and miss out on paid leave and
social security benefits, even when formally classified as employees.'® Such deceptive models
rely on subcontracting, trapping drivers in low-hour contracts or informal arrangements that
sidestep social security contributions. This demonstrates the limitations of regulating platform
work through employment classification alone.'*°

Van Doorn, Ferrari, and Graham similarly conclude that reclassification alone is insufficient
to protect low-wage platform workers, particularly migrants and minorities.!** They argue
that platform-mediated employment has largely failed to uphold workers’ rights and dignity,
advocating instead for broader protections, redistributive policies, and immigration reforms
aimed at social justice.'? Recognising the unique challenges of platform work, the authors call
for transnational agreements beyond labour law, such as encompassing consumer protection
and competition legislation.'*?

5.3 DEPENDENCY RELATIONSHIP AS THE STARTING POINT FOR COUNTERPOWER

The Guidelines attempt to mitigate the power imbalance between digital platforms and
workers by focusing on the dependency relationship that ties platform workers to these
platforms. Historically, collective bargaining rights were reserved for employees, whose
economic dependence on their employer justified additional legal protections. However,
platform work challenges this traditional employer-employee model. The EU’s Platform Work
Package attempts to address this dependency by allowing workers to collectively negotiate
in cases where they are economically dependent on a platform. The idea is that platform
workers, despite being classified as independent contractors and therefore undertakings,
may find themselves in a situation similar to that of employees - highly reliant on a single
platform for their income. In such cases, the size and influence of the platform over the worker
become critical indicators of a dependency relationship, warranting protection (see Sections
4.3 and 4.4). This shifts the balance by granting these workers the ability to form a collective
counterforce, aimed at reducing the platform’s control over them.

However, this approach of allowing counterpower is essentially responsive. It strengthens the
worker’s position by granting exemptions to competition law, allowing for collective bargaining,
but it does little to challenge the underlying market power of platforms. The question remains to
what extent this legal space will actually be utilised in practice through collective action. Many
factors contribute to the fact that gig workers do not easily form a unified group: for example,
the fragmentation of the labour market, the heterogeneous nature of the group and the simple
fact that there is no physical meeting place.!** The approach is therefore only partial, as it
mitigates the symptoms of the power imbalance rather than addressing the structural sources
of platform dominance. Differently phrased, in the two routes to addressing a power imbalance -
strengthening the dependent party or weakening the powerful party - only the first is addressed.**>

108 ibid, 296.
109 ibid, 293.
110 Van Rosmalen (n 106), 5.

111 Nvan Doorn et al., ‘Migration and Migrant Labour in the Gig Economy: An Intervention’ (2022) 37(4) Work,
Employment and Society, 1099.

112 ibid, 1104-1105.
113 ibid, 1107.

114 J Schor et al., ‘Dependence and Precarity in the Platform Economy’ (2020) 49(5-6) Theory and Society, 833;
S Vallas &J B Schor, ‘What Do Platforms Do? Understanding the Gig Economy’ (2020) 46(1) Annual Review of
Sociology, 273.
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party or weakening the powerful one - Emerson’s concept of mutual dependence is useful. Emerson sees social
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5.4 ADDRESSING DIGITAL LABOUR PLATFORM POWER IN A SOCIAL MARKET
ECONOMY: A NEW ROLE FOR COMPETITION LAW

A more balanced approach to platform power would involve exploring ways to address both the
strengthening of workers and the weakening of platform dominance. In the broader context
of the social market economy, competition law could take a more proactive role in addressing
the dominance of platforms. The dependency relationship that ties platform workers to their
labour platforms remains a central issue. The broader structural power held by platforms -
manifested through algorithmic management, dynamic pricing and the control over work
conditions - remains largely unchecked. This sheds light on several directions for further
research on this topic. Competition law could take a more interventionist role by addressing
the practices that bind workers to platforms. By scrutinising these practices and ensuring they
are transparent and non-exploitative, competition law could reduce the platforms’ control over
key aspects of workers’ conditions. Furthermore, the notion of relative market power could be
raised.!'® Recent developments at the EU level and in member states like Germany and Belgium
indicate a trend toward recognising relative market power - the power of one undertaking over
another, even without traditional dominance.!’ This framework could be extended to platform
work, where the dependency of workers on a single platform creates significant relational
power imbalances, even if the platform does not dominate the market in a traditional sense.

In the broader context of the social market economy, where the aim is to balance competition
and social protections, competition law should be viewed as an active tool for rebalancing
the power dynamics in platform work. While the Platform Work Package provides important
protections for workers, these measures only treat certain symptoms of the power imbalance.
To achieve a more just market for the workers in it, competition law must also address the root
cause of dependency: the concentration of power within digital labour platforms.

6. CONCLUSION

The EU’s Platform Work Package represents an important but measured step towards
addressing the power asymmetry between platform workers and digital labour platforms. It
aims to contribute to the EU’s commitment to a social market economy, where fair working
conditions are safeguarded. Achieving this goal requires a balance between promoting market
competition and preventing the exploitation of workers within that market. As this article
illustrates, striking this balance has become a topic of debate in the context of competition law
and platform workers wishing to bargain as a collective.

By extending collective bargaining rights and addressing the dependency of platform workers,
the Package signals a shift in competition law’s traditional boundaries, moving beyond a rigid
worker-undertaking binary. This change better aligns the relationship between labour law
and competition law with the evolving dynamics of employment: even certain self-employed
workers, previously excluded, are now afforded the right to collective bargaining. This article
demonstrates how the European Commission’s approach marks a departure from previous
practices, and from the direction previously developed by the European Court of Justice, by
decoupling collective bargaining rights from employment status.

As this article argues, the final form of the Platform Work Package exposes limitations in the
EU’s ability to establish a cohesive, transnational social policy for platform work. The Directive’s
legislative journey underscores this challenge, as the compromise reached ultimately reflects
a minimum harmonisation approach: each member state retains the freedom to establish
its own standards, leading to potentially wide variations in worker protections across the EU.
This divergence creates a structural divide between national-level social policies and the EU’s
integrated market, undermining the social market economy’s goal of achieving a balanced,
harmonised approach to worker protections across the EU. Furthermore, questions can be
raised about the effectiveness of the Directive once translated into national legislation. Platform

116 J Glockner, ‘Control of Relative Market Power in Competition Law: An Instrument to Implement the Unfair
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companies are adept at finding regulatory loopholes, such as subcontracting and complex
contractual arrangements, allowing them to avoid reclassifying workers as employees. These
tactics reveal a critical limitation of relying on reclassification alone, as workers, despite being
formally classified as employees, can continue to lack basic labour rights.

To steer towards a balanced social market economy, it is helpful to address the power imbalance
not only by strengthening the position of workers but also by actively mitigating the power held
by platforms. Here, competition law could play a proactive role, adding to the currently passive
exemptions. By recognising the relative market power that platforms exert over workers,
competition law could scrutinise practices that deepen worker dependency, allowing the EU to
address the systemic imbalances within the platform economy. This approach would ensure
that power asymmetries are tackled not only by empowering workers but also by directly
addressing platform dominance.
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