$ sciendo

Nordic Tax ). 2020; 1:15-28

Article

Anu Torkkeli* and Matti Kukkonen

The role of BEPS as an accelerator for corporate
capital gains taxation reforms in the European

Union

https://doi.org/10.2478/ntaxj-2020-0002
Received Feb 11, 2020; accepted Oct 28, 2020

Keywords: Taxation, international taxation, features of
good tax systems, tax exemption, participation exemption,
income, capital, capital gains, corporate reorganizations,
group of companies, tax reform, lock-in, digital taxation,
real-time taxation, accrual taxation, base erosion and profit
shifting (BEPS)

1 Tax base as one of the driving
forces for corporate capital gains
taxation reforms

1.1 Introduction

In this article the authors aim to build a bridge between cor-
porate capital gains taxation' and Base Erosion and Profit
Shifting (BEPS). We also note how taxation is changing to-
ward more digitalized and real-time tax procedures. First,
topics concerning corporate capital gains taxation related
to tax base are discussed. Second, anti-abuse topics are
discussed. Third, the recent changes triggered by the BEPS
project in the Nordic countries are discussed. Fourth, cor-
porate capital gains taxation reform is discussed and ac-
companied by the latest BEPS targets as well as the latest
developments in real-time tax models and digitalization
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issues. Future development topics are also identified and
discussed.

1.2 Tax base considerations in corporate
capital gains taxation

In Finland, the corporate and capital gains tax reform of
2004 was related to tax base convergence. It was the conse-
quence of an intention to enhance the international com-
petitiveness of the tax system and the need to improve the
possibility for companies to adjust their company structure
to correspond to the most profitable taxation solution.?

When evaluating the tax base, attention should not
only be paid to Finland’s tax history, but also to the Euro-
pean regulations of direct investment situations. In Finland,
the tax reform adopted solutions from other countries in
the EU. Therefore, the tax base, in regard to the tax system
of Finnish limited liability companies, cannot be character-
ized as having holes when compared to other tax systems.
In order to remove economic double taxation in the cor-
porate sector and to prevent chain taxation, the European
solution has been to make dividend and capital gains tax
exempt.3*

The standard tax system in use earlier has been com-
plemented with shareholder tax exemption, which has nar-
rowed the tax base that also included the capital gains
related to direct investments before. The Finnish legislator
had little choice after the other Nordic countries and Ger-
many chose to implement shareholder tax exemption. In
the background, issues related to the prohibition of chain
taxation and the similarity affected the change. It would be
unrealistic to evaluate the tax base without at the same time
comparing the Finnish tax system to the corresponding tax
systems of other European Union countries. The ability to

2 Keskitalo (2012, 129).

3 If the profit is taxed in several entities before the profit is paid to
a natural person, the profit would be taxed many times, and that is
called chain taxation.

4 Keskitalo (2012, 130).
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choose has become significantly more difficult as politi-
cal and economic integration has deepened. Therefore, a
follow-up of the progression of the Common Consolidated
Corporate Tax Base (CCCTB) proposal and other tax base
harmonization systems and their possible implementation
in the European Union is needed. For example, in the pro-
posed CCCTB model, there are no specific requirements for
the tax exemption of capital gains. This indicates that wide
shareholder exemption has become part of the standard
European tax system.>

The role of tax neutrality is important in tax avoidance®
cases. Tax authorities try to create neutral tax systems but fi-
nancial institutions may need to serve their customers and
create attractive financial products by taking advantage
of, for example, the weaknesses of tax systems. Interna-
tional tax neutrality may be difficult to achieve if countries
have differing tax bases and economic structures as well as
political and social endeavors. In addition, conceptual im-
pediments exist in domestic legislations. Before achieving
tax neutrality, countries should solve their fundamental do-
mestic issues, such as realization versus accrual taxation,
capital versus revenues and debt versus equity.” On the
other hand, taxation solutions emphasizing efficiency and
neutrality have been argued to lead into unwieldy systems
from the perspective of tax administration.

2 Capital gains tax regime and
anti-abuse
In some tax systems, income derived from business activity

is considered business income and alienation of business
assets is also considered business income. Capital gains

5 Helminen (2004, 35); Keskitalo (2012, 130-131); OECD (2014a, 244~
246).

6 Tax avoidance refers here to an action taken by the taxpayer (com-
pany) to avoid the payment of (excess) taxes. Tax avoidance can be
considered to be the legitimate minimizing of taxes and maximizing
after-tax income and profit, using all methods allowed and included in
the tax regulation. Firms tend to avoid (minimize) taxes by taking all
legitimate deductions and tax credits and by sheltering income from
taxes by legal means. For general discussion of the implications of
tax avoidance and illegal tax evasion, see Avi-Yonah (2014). Currently,
many corporations have taken into consideration several corporate
social responsibility limitations affecting the extent they effectively try
to minimize/avoid the tax payments. In Finland, for example, there
exists a general anti-tax abuse paragraph in the law, which (through in-
terpretation and case law practice) sets a boundary between legitimate
tax planning and tax evasion (Tax Procedure Act 28 §).

7 Laukkanen (2007, 61).
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derived from a specific business area can be considered
to be in the scope of the tax regime focused on this spe-
cific business area. Many tax systems consider only those
capital gains taxable that are derived from alienation or
acquisition and which have the purpose of realizing profit.
Most tax systems consider alienation of long-term assets
a non-speculative event, and, therefore, capital gains aris-
ing from that event do not lead to capital gains taxation.
What varies between countries is the definition of long-term
and short-term capital gains due to variance between the
type of property and the holding period. There can be more
favorable capital gains tax regimes for specific areas due
to several reasons (e.g., policy). Taxation of alienation of
business assets is often more favorable for the following
types of property: goodwill, going concern and substantial
participation.?

Several tax systems include provisions that have been
created for tackling the abuse of capital gains taxation. One
aspect that is often addressed in the anti-abuse provisions
is the re-characterization of capital gains derived from the
alienation of property as capital gains derived from the
alienation of another property. For example, an immovable
property company may be set up in such tax systems in
which alienation of an asset is taxable, whereas alienation
of shares is not. Re-characterization can also take place
so that income from an asset is re-characterized as capital
gains. This may occur if the taxation of ordinary income is
more burdensome than the taxation of capital gains. This
can happen in the context of dividend distribution when
the company buys back its own shares in an amount equal
to the dividends. Interest can also be replaced by the corre-
sponding amount of alienation of the asset. Both of these
cases lead into a situation in which the income is netted to
zero with the help of the equal capital gains.?

Taxpayers try to optimize the tax burden. To prevent
abuse, specific provisions have been created. Accrued capi-
tal loss can be realized within the alienation of capital asset
to a third party but not to a related party.'° If a taxpayer
alienates an asset with capital loss and then purchases back
the same asset, the value of the asset in both of these trans-
actions should be considered equal to the tax cost of the
alienated asset. Many tax systems rule that capital losses
can only offset taxable capital gains.!* Tax exemption of
sales of shares makes flexible changes in the company own-

8 Simontacchi (2007, 129-130).

9 Simontacchi (2007, 135-136).

10 Entities or people who have a relationship with the company. For
more information, see IAS 24 — Related Party Disclosures.

11 Simontacchi (2007, 136-137).
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ership structures possible. As a side effect of tax exemption,
tax planning is reinforced. If capital gains and losses are not
treated symmetrically in taxation, it increases the chance
for tax arbitrage. Tax exemption of share sales also includes
problems. It encourages incorporation and realization of
share ownership instead of substance sales. Differences be-
tween various forms of company sales arise. Tax exemption
of shares also means that there is no neutrality in direct
and indirect ownership situations.

Copying a tax system from another country without
making changes to it is seldom enough to prevent tax arbi-
trage or tax planning. That is because the tax system most
often also depends on other economic system structures.
Tax arbitrage can be considered the main concept or the
umbrella term for actions that aim to gain by taking advan-
tage of the differences between tax systems. Tax avoidance,
tax planning and tax evasion'? can all be considered meth-
ods of tax arbitrage.* These tax arbitrage actions reduce
the tax base and tax profits. Therefore, it is important to
consider which of these activities are such that should be
legislated. In addition, the international considerations of
this topic should also be acknowledged.

The European Union has considered interfering and
laying down rules against the erosion of tax bases in the
internal market and the shifting of profits out of the internal
market. The European Union set out an anti-tax avoidance
directive in 2016 (ATAD). It lays down anti-tax avoidance
rules for situations that may arise in five specific fields:

o Interest limitation rules

o Exit taxation rules, to prevent tax base erosion in the
state of origin. Corporate taxpayers may try to reduce
their tax bills by moving their tax residence and/or
assets, merely for aggressive tax planning purposes.

e A general anti-abuse rule

o Controlled foreign company (CFC) rules

® Rules on hybrid mismatches

Based on these rules, a tax is levied on the transfer of
assets if:

12 See more International Monetary Fund (2014).

13 Tax evasion is here defined as using illegal means to avoid paying
taxes. Tax evasion can be hiding or misrepresenting income, for ex-
ample, by underreporting income, inflating deductions without proof,
hiding or not reporting cash transactions, or hiding money in offshore
accounts. See also Avi-Yonah (2014).

14 See European Union (2016).

15 COUNCIL DIRECTIVE EU of 12 July 2016 laying down rules against
tax avoidance practices that directly affect the functioning of the inter-
nal market.
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1. Assets are transferred from the taxpayer’s head of-
fice to its permanent establishment (PE) in another
Member State or third country in so far as the Member
State of the head office no longer has the right to tax
the transferred assets due to the transfer;

2. Assets are transferred from a PE in a Member State to
the head office or another PE in another Member State
or in a third country in so far as the Member State of
the PE no longer has the right to tax the transferred
assets due to the transfer;

3. The tax residence is transferred to another Member
State or to a third country, but not with respect to as-
sets that remain effectively connected with a PE in the
first Member State;

4. A business carried out by a PE is transferred out of a
Member State to another Member State or third coun-
try in so far as the Member State of the PE no longer
has the right to tax the transferred assets due to the
transfer.

In corporate capital gains taxation, this may lead (in
effect) to an accrual tax on capital appreciation. If assets are
transferred to another Member State, those Member States
are obliged to allow taxpayers to value the assets at market
value. In such cases, taxpayers also have the right to defer
tax claims arising from exit taxation by paying installments
for five years. This means that there is a postponement
possibility for the actual payment of capital gains tax. If
a taxpayer chooses to defer a tax claim, interest may be
charged and, if there is an actual risk of non-recovery, se-
curities may be demanded by the Member State involved.
EU member States should apply this provision by January
15¢, 2020.1

ATAD has been a move toward an accrual-based taxa-
tion of value accumulation. The old main rule, the realiza-
tion principle, clearly creates tension between the form and
content. In the tax policy of the United States, the realiza-
tion requirement is seen as the linchpin of the policy.” In
practice, the United States tax deferrals and artificial losses
have generated anti-abuse provisions for the tax law.'® Tax
planning and tax avoidance also exist most in situations in
which tensions between the form and content are most visi-
ble. The tensions between the “normal” definition of capital
gains and Haig-Simons’ concept of income!® have been the
most significant reasons for tax planning and tax avoid-

16 See also Torkkeli and Kukkonen (2017).

17 Guerin (1985, 907); Knuutinen (2009, 93).

18 See Laukkanen (2009, 102).

19 See Torkkeli (2016, 35). Haig-Simons’ concept of income also in-
cludes unrealized gains and losses in taxable income.
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Table 1
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Rule

Implementation status

Interest limitation rule (EBITDA rule)

Exit taxation

General Anti-Abuse Rule

Controlled foreign company rules

Hybrid mismatches

Not all Member States have implemented ATAD’s EBITDA rule, and there are
Member States that instead apply their domestic EBITDA rule. Austria, Ire-
land and Slovenia do not apply EBITDA rule. Slovakia, Germany and Spain
apply a domestic EBITDA rule.

Member States had to introduce exit taxation rules or amend their existing
ones in line with ATAD’s exit taxation rules by December 315¢, 2019. As per
authors’ understanding, there are no deviations to the fulfillment of this
deadline requirement.

Member States had to implement a GAAR by December 315¢, 2018. As per
authors’ understanding, there are no deviations to the fulfillment of this
deadline requirement.

Member States shall implement ATAD’s CFC rules by December 315¢, 2018.
Member States that do not apply CFC rules have to introduce ATAD’s CFC
rules in their tax legislation. France, Spain and Germany did not implement
ATAD’s CFC rules.

Member States have to implement ATAD I, in principle, by December 315,

2019. The following Member States have adopted hybrid mismatches:

o Draft ATAD Il bill: Austria, Croatia, Czech Republic, France, Ireland,
Luxembourg, Poland, Portugal, Slovenia, Sweden

¢ Adopted ATAD Il bill (application per January 15¢, 2020): Belgium, Bul-
garia, Denmark, Estonia, Italy, Netherlands, Slovakia

ance participants to operate in the area of capital gains
taxation in particular. In this area of taxation, the term tax
avoidance is most in use.?°

The status of the implementation of the ATAD rules in
the EU member is as follows as of December 2019 (Table 1)

In the realization principle, the taxpayer may utilize
their right to decide on the alienation actions and their tim-
ing. The taxpayer can realize or not realize depending on
the tax impacts. Tax law cannot regulate these decisions
for the taxpayer. Applying formal realization events may
also lead taxpayers to realize such transactions that they
would not carry out without those formal tax rules. This
makes taxpayers approach tax avoidance situations. The
realization principle has also been considered to affect var-
ious efficiency issues because of its effect on the decisions
of investors. One of those efficiency effects is the lock-in
effect. Kukkonen (2000) notes in his empirical tax disser-
tation that investors are unwilling to sell such shares that
include a lot of accrued gain, and the realization principle

20 Brooks and Head (1997, 61); Knuutinen (2009, 93); Staveley (2005,
609).
21 PwcC (2019).

can help investors avoid taxation. The lower tax rate has
been justified for capital gains because of the lock-in effect.
But the lower tax rate may trigger other efficiency issues
and increase items disturbing justice, even though the lock-
in effect may be reduced.?? The realization principle fulfills
the requirement of legal certainty, but it partly dismisses
justice and efficiency. Justice can also arise horizontally by
favoring capital income over earned income.?

The BEPS project with common regulations can en-
hance corporate capital gains taxation by minimizing tax
competition between countries and the possibility to utilize
differences between tax systems of individual countries.?
Generally tax competition leads to the decrease of the total
tax income of countries. The implementation of the BEPS
recommendations leads to more uniform taxation. This
minimizes international situations in which the income is

22 Kornhauser (1985, 869).

23 The real-time taxation procedure (see later in this paper) may help
control the value changes and transactions regarding taxing capital
accumulution.

24 OECD (2015a). See also Malmgrén (2015).
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not taxed at all. This also increases the predictability of
taxation.

EU member states have committed to reducing adverse
tax competition by following the Code of Conduct for Busi-
ness Taxation. In addition, the Forum on Harmful Tax Prac-
tices organized by the OECD member representatives is
looking into whether the tax systems of the OECD member
states are adverse. Adverse tax competition is evaluated
from the following perspectives:

Effective tax rate is low or does not exist

Limitation of regulations to a certain area or certain
situations

Lack of transparency

Lack of effective exchange of information

In addition, the following items are evaluated regard-
ing whether the tax system is adverse:

— Artificial definition of the tax base

— Unfollowing the international transfer pricing prin-
ciples

— In the country of residence, tax exemption of the
income received from a foreign source

— Option to negotiate the tax base or tax rate

— Existence of confidentiality rules

— Existence of a wide tax contract network

— Marketing of the regulation as the means to minimize
taxes

— Regulations to encourage fully tax-driven actions or
arrangements

If tax regulation is considered to be adverse, the state
can remove the regulation or its adverse features. If the
state does not do that, other countries can launch actions to
prevent the adverse impacts of the regulation and support
the state in removing the adverse features. Global Forum
as OECD’s partner has created minimum requirements for
following the exchange of information regarding taxation
matters and transparency of ownership. Global Forum is
making country reviews to see whether minimum require-
ments are being followed.?

25 Malmgrén (2014).
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3 Beps considerations from the
corporate capital gains taxation
perspective

In the BEPS project, certain action points have been agreed
to in order to amend bilateral tax treaties and to avoid dou-
ble taxation. The project was launched by the Organisation
for Economic Co-operation and Development (OECD) to-
gether with G20 member countries. OECD has approved the
BEPS Action Plan, which includes 15 planned actions. In
June 2017, all Nordic countries signed a tax treaty to prevent
base erosion and profit shifting. On August 29", 2018, the
Nordic countries signed a minutes to change the Nordic Tax
Treaty, which was approved by the President of Finland on
November 2374, 2018.26 This was triggered by the interna-
tional cooperation that was carried out in order to prevent
double taxation. The decision to change the Nordic Tax
Treaty was made in an attempt to avoid handing out oppor-
tunities for non-taxation or reduced taxation through tax
avoidance. A general anti-abuse rule, the so-called main
purpose test, will be added. In addition, a mutual agree-
ment procedure may be initiated in a Contracting State
other than the State of Residence.

The objective of the BEPS project is to secure tax rev-
enue and to combine taxation with economic activity and
value creation. The basic idea is that revenue should be
taxed in the place where revenue arises. However, this is
not straightforward because countries may have differing
opinions concerning where the added value is created. The
BEPS project is future-oriented as it aims to prevent tax base
erosion and profit shifting in the future. In addition, harmo-
nized taxation regulations aim for better tax predictability
for taxpayers.?” The success of the BEPS project could be
evaluated by analyzing how substantial impact tax base
erosion and profit shifts have on tax profits?s.

The key objective of the BEPS project is to produce rec-
ommendations for national legislation or for the changes
to the OECD Model Tax Convention. The OECD’s recommen-
dations should not contradict those of the European Union.

A benefit should not be earned if it can reasonably be
assumed that one of the principal purposes?® of the arrange-
ment or transaction that directly or indirectly resulted in

26 Valtiovarainministerio (2018). See also Edilex (2019a).

27 OECD (2014a). See also Malmgrén (2015, 40).

28 Malmgrén (2015, 41).

29 A test under BEPS to prevent treaty abuse. The benefits of a treaty
may be denied if the principal purpose of a structure is to benefit from
the treaty.
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the benefit was the receipt of such benefit. However, this
will not be adhered to if it is established that the benefit
under these circumstances is compatible with the goal and
purpose of the contract. The principal purpose test is one
of the methods generated by the BEPS project to avoid the
abuse of contracts.?®

The details of the corporate tax systems of EU mem-
ber states are very different, and there are differences, for
example, in the tax bases and tax rates. This leads to a situa-
tion where companies operating in more than one Member
State must take into account the differences of the tax sys-
tems in their business and tax planning. The differences
in tax systems can cause a huge amount of work and effi-
ciency loss to companies engaged in cross-border business.
The differences in corporate tax systems may also lead to
double taxation, double non-taxation, overly tax-driven ar-
rangements and substantial extra costs. Therefore, further
coordination of corporate tax systems of the Member States
is considered to be necessary.3! Negative tax harmoniza-
tion based on the judgments of the EU Court in the field
of corporate taxation or harmonization based on tax com-
petition is not considered to be sufficient, and therefore,
positive harmonization is needed.3? Full tax harmonization
between the EU member states may be impossible, but the
focus of harmonization should be in finding minor com-
mon factors in the area of corporate income taxation. Those
harmonization factors could be brought together because
of legislation, voluntary harmonization or pressure derived
from tax competition.

As well as other planning activities in a company, tax
planning activities can be divided into strategic, tactic and
operative activities. However, the separation of tax plan-
ning activities into these three types is not very clear. Strate-
gic plans have the most irreversible effect on a company. A
Finnish company can avoid paying corporate capital gains
tax if it makes a foreign company responsible for all of its
ownerships. Another significant tax planning option is to
set up a holding company in a big international group. The
holding company will own the shares of the productive
companies of the group. The holding company is often lo-
cated in the country that meets the required tax reduction
or avoidance possibilities.?? If corporate tax rate is high in
international comparison, the company must gain a signif-
icant yield over the invested capital. Otherwise it is more

30 OECD (2015b).

31 Helminen (2013, 251).

32 Helminen (2013, 252).

33 Helminen (2009, 598-599, 608).
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profitable for the company to transfer its activity elsewhere
or to skip the investments.

The changes in the level of corporate income tax rates
should be thoroughly considered because the changes have
a significant impact on economics. Nominal gains overstate
real gains because of inflation. However, indexing can be
used to reduce the gains by the amount of inflation. Incen-
tives to undertake risky investments will be increased if the
tax rates are reduced due to reduced lock-in, which will aug-
ment the supply of capital, and due to increased rewards
to entrepreneurs, will spur demand. In addition, revenues
will grow permanently because realizations grow.3* One
way of tax planning is to transfer income to other income
types in order to avoid taxes. In countries that don’t tax
capital gains, taxpayers will try to transform taxable capi-
tal income into tax-exempt capital gains. The firms try to
adjust the tax base before the change in corporate income
taxation has taken place. The possibility of the adjustment
reduces the jump in the value of the firms and the subse-
quent intergenerational welfare transfer. The benefits of
adjusting are limited by the fact that the firms are restricted
by the model to accommodate via profit distribution and
investment decisions.

In conclusion, tax planning is one of the most impor-
tant factors the EU needs to take into account in their reform
preparation work when developing corporate capital gains
taxation systems, that is, how many options and chances
for tax planning should be allowed. This is especially true
for the holding companies in groups operating in the EU
area, which have posted possibilities for tax planning dur-
ing the last couple of years. Another important feature to
notice is the overlapping area of tax planning and tax com-
petition in corporate capital gains taxation. In short, it can
be concluded that one of the means of tax planning is to
utilize the advantages gained with the help of tax competi-
tion.

Tax competition is defined as the tax-cutting influence
that countries exert on one another. The influence of tax
competition operates through many channels. For exam-
ple, policymakers may worry that if they do not respond
to foreign tax reforms, the tax base will shrink, businesses
may lobby governments for tax cuts to remain competitive,
and scholars may examine foreign tax reforms for work-
able solutions to present forward. When considering the
geographical location, companies evaluate the income and
wealth taxation in addition to the availability of capable
workforce and the nature of the technological environment.
This makes states compete in taxes as long as the states

34 Slemrod (1990, 326).
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cannot agree on the minimum levels and key principles of
corporate taxation. Companies and related business and
industry parties use the threat of moving their headquar-
ters to another country as a means to put pressure on the
tax policy.

Companies move abroad because a different country
can offer an advantage to the company’s operations or be-
cause the competitors there lack competence. The target
country offers such valuable location benefits to the com-
pany that it is reasonable to move there. Although many
theoretical economic models exist, they do not provide
any clear answers to the simple question of whether inter-
national tax competition is a good or a bad thing. Much
seems to depend on political rather than purely theoreti-
cal criteria.?> The most striking outcome of tax competition
has been that, in the main corporate income tax reforms,
the decrease of corporate tax rate has been justified with
a trend in the development of the corporate tax rate in the
other Nordic and EU countries. However, as can be seen,
tax competition may have wide consequences regarding,
for example, the localization of group companies. There-
fore, the EU plays a significant role in boosting positive tax
harmonization and driving tax harmonization discussions
forward between EU member states, with the help of which,
it may be possible to keep the effects of tax competition at
a reasonable level so that, from the point of view of the EU,
it does not harm the economics.

4 A future European Union corporate
taxation model supported by
BEPS targets and advancing
real-time taxation systems

Economic integration takes place most efficiently between
such countries where the cultural, linguistic and social
background is similar and which are located close to each
other. The common Nordic market area enhances the di-
versification of production and export and strengthens the
competitiveness of companies in the area also outside that
area. To increase the EU’s competitive edge in world econ-
omy, the Member States should consider general-level tax
harmonization between each other. That could boost the
latent entrepreneurs to implement new business activities
in other EU countries. However, actual (real) tax harmo-
nization in the EU requires skillful tax and public finance

35 Patterson (2000, 76).
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specialists to negotiate the common future outlook and also
to build the needed authorities not only to administer the
EU-wide corporate taxation system but also to manage the
change so that the subsidiarity of the member states is not
neglected.

With the EU-level proposals on a Common Corporate
Tax Base (CCTB) and a Common Consolidated Corporate
Tax Base (CCCTB) published on October 25, 2016 (Cor-
porate Tax Reform Package), the European Commission
intends to proceed with a two-stage approach: first aiming
at an introduction of CCTB, and when that is achieved, the
legislative process relating to the introduction of CCCTB
could begin. The re-launch follows the lack of progress in
the Council concerning the 2011 proposal (COM, 2011, 121).
The 2011 proposal was withdrawn when the 2016 CCTB and
CCCTB proposals were published. The current CCTB pro-
vides a base for the determination of a single set of rules
for the calculation of a corporate tax base. Therefore, com-
panies operating across borders in the EU would no longer
have to deal with 28 different sets of national rules when
calculating their taxable profits. Contrary to the 2011 CC-
CTB proposal, the latest proposal is mandatory for groups
of companies beyond a certain size, namely those with a
consolidated turnover exceeding 750 million euro. Compa-
nies that remain under this threshold would be given the
possibility to opt in to the system. Under CCTB, companies
will still have to file a separate calculation and tax return in
all the Member States where they have a taxable presence.

The CCCTB Directive is the second phase on the way to
a consolidated tax base. It will remain under the judgment
of the commission until consensus has been reached re-
garding the CCTB.3¢ When considering the future corporate
capital gains taxation model, not only the competitive edge
of each individual Member State but also the simplicity of
the model should be considered.

The CCTB proposal provides a base for determining
a single set of rules for the calculation of a corporate tax
base. It would be mandatory for groups of companies with
consolidated turnover exceeding 750 million euro during
the financial year, for companies established under the
laws of a Member State, including its permanent establish-
ments (PE) in other Member States, and for the PEs of a com-
pany, established under the laws of a third country located
in a EU member state. Companies that remain below the
threshold would have the possibility to opt in to the system.
However, under CCTB, companies would still have to file
a separate calculation and tax return in all Member States
where they have a taxable presence. A super-deduction for

36 Rapo and Volanen (2017).
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research and development (R&D) costs aims to support in-
novation, while an allowance for growth and investment
(AGI) addresses the problem of debt receiving more favor-
able tax treatment than investment by giving taxpaying
entities the possibility to deduct equity from the taxable
base. The introduction of an interest limitation rule means
that financial costs would be deductible up to the amount
of financial revenues (interest and other taxable revenues).
Deduction in the tax year of borrowing costs that exceed
revenues would be limited to 3 million euro or 30 per cent of
earnings before interest, taxes, depreciation and amortiza-
tion (EBITDA). Taxpayers would be allowed to carry losses
forward indefinitely. General anti-abuse rules (GAAR) and
controlled foreign companies (CFC), hybrid mismatch and
tax residency mismatch provisions are foreseen. Some pro-
visions (such as cross-border loss relief) would cease to
apply when CCCTB comes into force.

The European Parliament’s Committee on Economic
and Monetary Affairs (ECON) adopted its report on February
215¢, 2018. In particular, the report amends the proposal
with the following additional points:3”

e Lowering the threshold of mandatory application of
the directive from 750 million euro to zero over a max-
imum period of seven years.

¢ Definition of a digital permanent establishment
(DPE), to allow taxing of digital multinationals with-
outaPEin the EU by deeming that a taxpayer resident
in one jurisdiction, but providing access to a digital
platform or offering one in another tax jurisdiction,
has a DPE in that jurisdiction.

¢ Definition of a non-cooperative tax jurisdiction, and
exclusion of expenses paid to beneficiaries situated
in these countries from deductible items.

¢ Deleting measures relating to anti-tax avoidance
such as exit taxation, GAAR, hybrid mismatches and
reverse hybrid mismatches, but insisting that the
existing anti-tax avoidance rules laid down in Di-
rective(EU) 2016/1164 be systematically taken into
account as well as have switch-over, and CFC rules
be strengthened. Member States should not be pre-
vented from introducing additional anti-tax avoid-
ance measures.

¢ Replacing the proposed super-deduction for R&D
costs with a tax credit of 10 per cent of the costs in-
curred for R&D costs of less than 20 million euro relat-
ing to staff. Deleting AGI and limiting the possibility

37 European Parliament (2020).
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for deducting interest paid out on loans in order to
neutralize the current bias against equity financing.

e Deletion of cross-border loss relief, obsolete due to
CCTB and CCCTB’s simultaneous entry into force. Al-
lowing taxpayers to carry losses forward only up to
five years.

¢ Ensuring alevel playing field in the EU and mitigating
the administrative burden and costs for small and
medium-sized enterprises (SMEs).

¢ Monitoring and publication of the effective tax con-
tribution of SMEs and multinationals.

¢ Monitoring and assessment of uniform implementa-
tion and ensuring homogeneous interpretation.

From the perspective of the BEPS project, the main
focus should be on setting up investigative cross-border
bodies to review corporate capital gains taxation systems,
to look for best practices, to study the impact corporate
capital gains taxation systems have on economics and to
share knowledge and information with EU member states
concerning other EU member states. This would improve
the quality of the possible changes in future corporate
capital gains taxation systems. It is also possible that, in
the future, harmonization of corporate income taxation
between EU member states could be made easier with a
multilateral agreement, which would make implementing
changes quicker. This approach is also supported by the
BEPS project because the BEPS initiatives would be most
efficiently utilized with cross-country activities between
several countries instead of only two.3®

The Multilateral Convention derived from the BEPS
project was created in a way that would allow as many
countries as possible to join and so that countries could im-
plement the actions proposed by the BEPS project in their
own tax contracts. The Multilateral Convention was com-
piled in such a manner that any country that can fulfill the
minimum standards can join. The other possible changes to
tax contracts can also be implemented with the help of the
Multilateral Convention. The results of the BEPS project can
be divided into minimum standards, recommendations and
best practices. Minimum standards are not legally binding.
However, the countries participating in the BEPS project
are also expected to implement the minimum standards.3®
On February 22, 2019, the President of Finland gave his ap-

38 OECD (2014b).
39 OECD. See also Ojala (2017).
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Table 2: Comparison of the corporate capital gains taxation models in the Nordic countries (2020)

Denmark Finland

Iceland Norway Sweden

Tax rate 22 20
Capital gainstax  Ordinaryincome  Ordinary income
treatment in
normal case
Capital gains tax
exemption

Sale of
subsidiary and
group shares

Sale of shares

22 22
Ordinary income  Ordinary income

21.4
Ordinary income

Sale of
business-related
shares

Sale of shares Sale of shares

proval to joining the Multilateral Convention pending that
certain conditions are met.*°

The Table 2 represents the current status of corporate
capital gains taxation in the Nordic countries.

As it can be seen, corporate capital gains tax rates are
reasonably equal in all Nordic countries. The corporate
capital gains tax exemption treatment rules are also similar
in the Nordic countries.

The taxation of corporate capital gains is one area
where the Nordic and European countries could cooper-
ate more in order to enhance entrepreneurship, to increase
overall economic activity and to speed up the dynamics of
the economy. The BEPS initiative also aims for increasing
entrepreneurship. Here, harmonization discussions have
two important aspects. First, cooperation in the area of cor-
porate capital gains taxation inside the Nordic countries
is a necessity because not all the Nordic countries are part
of the EU. Second, the Nordic countries could lead the way
to building cross-border corporate capital gains taxation
development bodies. After being shown some results, the
EU might begin to see the value in that kind of reform and
be encouraged to begin building similar kinds of bodies
inside the EU.

This would also mean that a more modern and multi-
disciplinary approach would be used for the corporate tax
reforms in Europe. More cooperation and organizational
bodies working toward the common objectives of a good
corporate income tax system are needed both at the level
of the Nordic countries as well as the EU. Future corpo-
rate income taxation should be challenged with new cross-
scientific perspectives. In addition, the focus should be on
cross-border taxation issues because, in the current glob-
alizing world, there is no way to avoid situations in which
there are not only group companies in the Nordic countries

40 Laki veropohjan rapautumisen ja voitonsiirron estdmiseksi
verosopimuksiin toteutettavista toimenpiteista tehdystd monenvalis-
estd yleissopimuksesta. 22.2.2019. See also Edilex (2019b).

and the EU but also in third countries. Corporate income
taxation should be as simple as possible so that companies
could concentrate on driving their business forward in the
international arena instead of paying too much money and
spending too much time on administrative tax question.
Overall, applying as many good tax system features as pos-
sible should diminish the amount of tax base eroding and
profit shifting actions.*!

A functional and realistic corporate capital gains tax
system“2 for intercorporate capital gains (share alienations)
could be created, for example, by combining the current
features of the Danish and the Dutch corporate capital gains
taxation system. As features of a good taxation system, a
new corporate capital gains tax system should utilize more
efficiency and simplicity. Separation of direct investment
shares and portfolio shares creates the baseline of future
development as well as the identification of substantial
shareholdings and business relationships. Subject (sell-
ing company) requirements could be simplified in order to
make the subject company a legal person.

Object (the target company to be sold) requirements
could include at least two options. As the first option, the
requirement could demand that the object company is a
subsidiary company, which means that the owner company
owns a certain percentage of the equity and the equity is
divided into shares (based on the Dutch feature). As the
second option, the ownership share should be 10 per cent
or more, which ensures that the object of the alienation is
business-related (based on the Danish feature).

Less than 50 per cent of the total assets of the object
company should be passive, which ensures that the ob-
ject of alienation is business-related. The meaning of the
passive assets could be defined more accurately than they

41 See more about the features of a good tax system in Torkkeli’s
dissertation.

42 See more Torkkeli’s dissertation. See also Kukkonen and Torkkeli
(2018).
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were in the Netherlands to avoid interpretation issues. In
addition to these requirements, the future corporate cap-
ital gains taxation model should refer to the definition of
business income. Simplifying the corporate capital gains
taxation model as proposed in Torkkeli’s dissertation as
well as clarifying the corporate capital gains taxation regu-
lations from the practical perspective of the BEPS project
would be encouraged. The cooperation activities proposed
and discussed in Torkkeli’s dissertation would also further
support the goals of the BEPS project.

The changes promoted by the BEPS project are best im-
plemented when as many countries as possible take the pro-
posed actions in use. However, implementing changes in in-
dividual countries may be difficult. One reason can be that
implementing the changes may require expansive adjust-
ments in national taxation regulations as well, which slows
down the change process.** Another issue that may arise is
that the changes proposed by the BEPS project would not
be seen as positive from the perspective of individual coun-
try legislation. Therefore, it is important that the positive
impacts of the BEPS project are discussed more. In addition,
it should be highlighted that the BEPS project enhances
basic corporate taxation features, such as the features of a
good taxation system. The BEPS project can also be seen as
a corporate capital gains taxation system harmonization
activity that could be applied in the Nordic countries or in
the EU. Therefore, the BEPS project also supports corporate
capital gains taxation in a future-oriented manner. In the
future, the amount of effort that can be put toward analyz-
ing different models and taxation options (to ensure that
taxation takes place where the value and value creation
streams arise) could be investigated further. In addition,
it would be reasonable to investigate how much the BEPS
project has affected both the amount of features adopted
from a good taxation system as well as entrepreneurship in
general in the Nordic and EU countries.

It should be noted that currently, the “big issue” trend
regarding practical tax reforms (especially in the Nordic
countries) is the increasing use of digital self-reporting in
taxation. This means that the tax system is (slowly) moving
toward a “real-time taxation model”, which is based on mar-
ket value appreciations and actual real-time reporting of
the business transactions of companies. The digitalization
of businesses and electronic business aids this develop-
ment. Currently, the various business activities of compa-
nies (including realization events, transactions and value
accumulations) are normally already reported digitally and
in a continuous manner (not only at the end or after the

43 Malmgrén (2015).
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end of the current tax year) in accounting and soon also in
(continuous) tax reporting. In some cases, it may occur that
firms discuss unclear tax issues (is there a realization event
of capital gains tax) with tax authorities in advance (that
is, before the actual transaction/realization takes place).

This “new era” of the timing and functioning of busi-
nesses and individual taxation can be clearly illustrated by
the reformed Finnish tax accounting and reporting proce-
dures. The currently used partial real-time taxation proce-
dure (My Tax - OmaVero) means (in essence) that the actual
(= real) tax decision can or will be (in principle) a contin-
uous act. Within company business taxation, this means
close contact and cooperation between the tax administra-
tion and the firms. In essence, advanced tax planning also
involves the government. If this becomes a basic concept
with business taxation, the decisive moment (= tax decision
in practice) of taxation can, in principle and also in prac-
tice, take place long before the formal or even the actual
moment of taxation. This means that tax interpretation has
been made in advance. In essence, the tax decisions are
made continuously.**

An income register updated in real time provides Fin-
land with a new and reliable basis for coordinating labor
income and social benefits. The project thus creates a reg-
ister of citizens’ incomes (income register — Tulorekisteri),
which can subsequently be utilized by the tax administra-
tion and other essential parties who need the information
in question. The idea is that revenue data is transferred
digitally to the registry directly from payroll management
systems and other information producing systems through
the development of the new national service channel. From
November 2018, Finnish corporations must file their in-
come tax returns online. This becomes the basic model for
all taxpayers in 2020 or 2021. Individual taxpayers will also
normally file their tax returns via the online-system.

Real-time taxation makes it easier for tax authorities
(EU countries) to control possible taxable income creating
realization events. Real-time accounting and tax reporting
creates a base for accrual taxation in real time based on the
interpretation of the taxable event. In addition, it should be
noted that if the reporting company (the seller) has a con-
crete Corporate Social Responsibility (CSR) policy, which
also includes a tax policy document (provisions) regard-
ing responsible corporate tax planning (the limits of active
tax planning behavior of the firm), the real-time taxation
system encourages and supports socially responsible tax

44 See Kellgren et al. (2019, 13-14).



$ sciendo

behavior. The importance and concept of taxable events is
changing.*®

Beneficial ownership is a term in domestic and interna-
tional commercial law, which refers to the natural person
or persons who ultimately own or control a legal entity or
arrangement, such as a company, a trust or a foundation.
A Beneficial Ownership Register could enhance tax eva-
sion avoidance in corporate capital gains taxation. It is also
beneficial for avoiding double taxation.

Table 3

Country Signature (x)  Entry into
(Nordic or European Union) force (x)
Austria x x
Belgium x X
Bulgaria X

Croatia x

Cyprus x x
Czech Republic x

Denmark x x
Estonia x

Finland x x
France X X
Germany x

Greece x

Hungary x

Iceland X x
(non-EU member state)

Ireland x x
Italy x

Latvia x x
Lithuania x x
Luxembourg x x
Malta x x
Netherlands x x
Norway X x
(non-EU member state)

Poland X x
Portugal x x
Romania X

Slovakia x x
Slovenia x x
Spain x

Sweden X x

45 See for example Hilling and Ostas, Corporate Taxation and Social
Responsibility (2017), chapter 8. See also IFA Volumes 102a (2017) and
103b (2018).
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In November 2016, over 100 jurisdictions concluded
negotiations on the Multilateral Convention to Implement
Tax Treaty Related Measures to Prevent Base Erosion and
Profit Shifting (Multilateral Instrument or MLI). The MLI
will swiftly implement a series of tax treaty measures to
update international tax rules and decrease the amount
of opportunities multinational enterprises have to avoid
taxes. The MLI already covers 94 jurisdictions and entered
into force on July 15¢, 2018. Signatories include jurisdictions
from all continents and all levels of development, and other
jurisdictions are actively working toward signature.

The Table 3 represents the current situation of the sig-
natures in the Nordic and European Union countries (as of
March 11, 2020).46

It can be concluded from the above table that the major-
ity of the Nordic and EU countries have signed the Multilat-
eral Convention to Implement Tax Treaty Related Measures
to Prevent Base Erosion and Profit Shifting and for the ma-
jority of the countries the contract has entered into force.

5 The challenges of reforming
current EU and Nordic Corporate
Tax Systems: some remarks

Taxing multinational enterprises in a global market in-
cludes the challenge of taking real economic circumstances
into consideration when setting a tax base. Tax reform in
the EU should consider at least all four big system issues
of corporate taxation:*”

Who is the tax subject (who pays)?

What is taxed (concept of taxable profit/gain)?
Where the taxable amount is taxed?

When must the tax be paid?

W e

46 OECD (2020)

47 For the great challenges of making major structural changes into
the current EU corporate tax structure, see also de Wilde (2019). In
this article, the author sets up a fundamental tax policy question: how
should “Europe” respond to society’s calls for a sound and properly
functioning corporate tax system for the internal market? Author’s
solution is to re-model the current CCTB/CCCTB draft directives into a
unitary tax model for taxing worldwide economic profits of multina-
tionals and using a destination-based apportionment formula (which
is called “CCCTB 2.0”) to apportion the tax base to countries, both
within and outside the EU. Under this framework, it would be up to
the EU member states themselves to determine the rate applying to
the tax base apportioned to them.
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Our article has focused mainly on the first and second
aspects of building a corporate tax system, even though the
taxation of intercorporate capital gains obviously includes
all of the above aspects in some way.

From the perspective of BEPS’ objectives, the main fo-
cus should be on setting up cross-border bodies for investi-
gating corporate capital gains taxation systems, searching
for best practices, investigating the impacts corporate capi-
tal gains taxation systems have on economics and sharing
knowledge and information with EU member states regard-
ing other EU member states. This would improve the quality
of the possible changes in future corporate capital gains
taxation systems.

As it can be concluded from the tables of this article,
the Nordic countries are following each other in the prin-
ciples of corporate capital gains taxation. However, more
work could be done to lead the way to building cross-border
corporate capital gains taxation development bodies. The
Nordic countries could focus more on the evolution of this
kind of a common development body. The cooperation ac-
tivities proposed and discussed in Torkkeli’s dissertation
would also further support the goals of the BEPS project.

Corporate income taxation between EU member states
could be made easier with a multilateral agreement, which
would make implementing changes quicker. Therefore, the
BEPS project serves as a significant accelerator for EU-wide
corporate income taxation reforms and harmonization ac-
tivities among EU member states. The Multilateral Conven-
tion derived from the BEPS project was created in a way
that would allow as many countries as possible to join and
so that countries could implement the actions proposed
by the BEPS project in their own tax contracts. The Mul-
tilateral Convention was compiled in such a manner that
any country that can fulfill the minimum standards can
join. The results of the BEPS project can be divided into
minimum standards, recommendations and best practices.

The BEPS initiative aims to increase entrepreneurship.
Corporate income taxation should be as simple as possible
so that companies can concentrate on driving their busi-
ness forward in the international arena instead of paying
too much money and spending too much time on adminis-
trative tax questions. Overall, applying as many good tax
system features as possible should diminish the amount of
tax base eroding and profit shifting actions. Understanding
global economics will also become much more important
for corporate capital gains taxation and for the BEPS project
because, as seen during recent months, the economy can be
shocked into a near standstill by an outside phenomenon,
such as a pandemic.

It is important that the positive impacts of the BEPS
project are discussed more in order to further escalate the
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interest in common corporate income taxation activities
in the Nordic and EU countries. In addition, it should be
highlighted that the BEPS project enhances basic corporate
taxation features, such as the features of a good taxation
system. The BEPS project can also be seen as a corporate
capital gains taxation system harmonization activity that
could be applied in the Nordic countries or EU. Therefore,
the BEPS project also supports corporate capital gains taxa-
tion in a future-oriented manner. In the future, the amount
of effort that can be put toward analyzing different models
and taxation options (to ensure that taxation takes place
where the value and value creation streams arise) could be
investigated further. In addition, it would be reasonable to
investigate how much the BEPS project has affected both
the amount of features adopted from a good taxation sys-
tem as well as entrepreneurship in general in the Nordic
and EU countries.

The overall corporate taxation environment will con-
tinue to change due to digitalization. If this becomes the ba-
sic concept of business taxation, the decisive moment (= tax
decision in practice) of taxation can, in principle and also
in practice, take place long before the formal or even the ac-
tual moment of taxation. This means that tax interpretation
has been made in advance. In essence, tax decisions are
made continuously, and, as such, corporate capital gains
taxation also becomes part of continuous business plan-
ning. These taxation infrastructure system changes encour-
age and support socially responsible tax behavior, could
enhance tax evasion avoidance in corporate capital gains
taxation, update international tax rules and decrease the
amount of opportunities multinational enterprises have
to avoid taxes. In short, the corporate capital gains taxa-
tion framework expands even more as time passes. This
means that in the future, the corporate capital gains tax
rules should be able to flexibly cover the related topics in
order to be ahead of relevant changes instead of reacting
to the realized trends afterward.
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