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1. Introduction

The shared economy (or collaborative consumption) is currently a rapidly devel-
oping segment of the economy, which is gaining more and more popularity, espe-
cially in cities and highly populated areas. The shared economy is closely linked
to digital markets, as it usually uses digital platforms for its operation. Within the
first chapter will be analysed who is actually involved because digital platforms
can be divided into six types, based on the forms of exchange these platforms
facilitate. Another discussed problem is enshrined a legally binding definition
of shared economy in European union law and related issues. Although shared
economy takes a non-negligible part of European markets, and creates new jobs
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and sources of income for a certain part of people, European law does not yet
provide any legal definition of this term. From the problematic legal anchoring,
we can also get to the inconsistency of the used terminology, a “collaborative
economy” may also be known as a “shared economy,” “sharing economy,” or
a “peer-to-peer economy.”

Speaking about the European regulations with this field, the assessment of
the consequences of collaborative platforms has generated some controversy
since it’s needed to adequate them into the current legal framework. One has to
know if platforms are service providers stricto sensu — submitted to the Services
Directive — or providers of “information society services” — and, in this context
submitted to the E-commerce Directive. The consequences of subsuming collab-
orative platforms to one or the other Directive are not negligible. Qualification
of shared platforms was appreciated by the European Union Court of Justice.
Within this article the Elite Taxi/Uber case is analysed, as well as the European
Commission’s approach to the issue. One of the questions is whether they should
be regulated by specific legislation — and in this case, whether this should be
developed by the European Union or, subsidiarily, by the Member States — or,
on a different way, only be submitted to the general regime applicable to all
sectors of economic activity, such as the general regulation on data protection
etc. Another case that is analysed within this article is the Airbnb Ireland and
Airbnb Payments UK case related to Italian taxation system and an obligation to
provide information. Last but not least, the decision of the Czech Competition
Authority and Czech courts related to Booking.com and the application of price
parity clauses applied in the travel sector is analysed.

2. What are digital platforms and how
are they divided?

Digital platforms are business models that use online infrastructure to facilitate
interactions between groups. In other words, digital platforms are online ecosys-
tems that connect users, businesses, and services. They facilitate interactions by
providing infrastructure, algorithms, and tools to enable seamless transactions.
These platforms thrive on network effects; the more users they have, the more
valuable they become.' They also enable businesses to scale globally with min-
imal costs compared to traditional brick-and-mortar models. Although those are
technical definitions rather than a legal one, digital platforms can be defined

! The general idea of a network effects is that an increased number of users improves the value of

a good or service.
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through their basic features as they have several features that enhance their
functionality and appeal. For one, they can grow and accommodate transactions
without significant cost increases. That scalability is essential to expanding mar-
ket reach with minimal business infrastructure. Accessibility is another important
feature. Digital platforms operate continuously and are accessible regardless of
time zone or geographic location. This boosts user engagement by enabling re-
al-time interactions and transactions. Digital platforms also streamline business
processes and automate complex tasks, such as reducing the need for extensive
manual labour, minimizing operational costs, and improving resource manage-
ment. All these features allow digital platforms to generate substantial value.

There are many different types of online platforms, each with their own
unique features and functions. The first group is related to social networks, those
are online platforms such as Facebook, Twitter, Instagram, and LinkedIn, where
users can communicate with friends, family, colleagues, and others. The second
group is related to E-commerce platforms, such as Amazon, eBay, and Alibaba,
where users can buy and sell products. The third group is related to freelancing,
those online platforms such as Upwork, Fiverr, and Freelancer, where freelancers
can find assignments and work for clients. The fourth large group consists of
marketplaces, those are platforms such as Etsy and Airbnb, where users can offer
and find goods or services. The fifth group consists of online learning platforms
such as Udemy, Coursera, and Skillshare, where users have access to courses
and educational material. Another group is formed by gaming platforms, such as
Steam, Xbox Live, and PlayStation Network, where gamers can play games and
communicate with each other. And the last group introduced are crowdfunding
platforms, such as Kickstarter and Indiegogo, where users can raise money for
projects and ideas. These are just a few examples of online platforms. There are
many more types and the number continues to grow as technology advances
more and more.’

As already mentioned above, digital platforms are closely linked to digi-
tal markets and shared economy as shared economy traditionally uses digital
platforms for its operation. In the next part of this article, I therefore consider
it necessary to clarify the current definition of shared economy and related leg-
islation, including EU case law.

2 GIBSON, K. Digital Platforms: What They Are & How They Create Value, 8 May 2024, [online].
Available at: https://online.hbs.edu/blog/post/what-is-a-digital-platform (Accessed: 14 October
2024).

Types of online platforms What online platforms are there?, 13 May 2022, [online]. Available
at: https://start-platform.com/types-of-online-platforms (Accessed: 14 October 2024).
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3. Is there any legally binding definition of shared
economy?

The shared economy is a very fast-growing industry that is becoming more and
more popular. At the same time, there is a large number of individuals who
actively participate in it is growing, and thanks to that, shared economy is be-
coming a phenomenon of the 21* century. The shared economy refers to peer-
to-peer exchanges of goods and services facilitated by digital platforms. Instead
of owning assets, individuals can rent, share, or trade them. Without a doubt,
this trend would not be possible without advances in IT that create new ways of
communication, new payment options, but also new potential ways of violating
the law. In particular, in this context, I would like to draw your attention to the
growth of the internet, smartphones and their applications, which significantly
shape the way in which the entire society and the economy work. These innova-
tions necessarily lead to situations that might be atypical from the point of view
of law, since the character of the shared economy is in some cases different from
the regime known by the current law, thus the law is facing new challenges and
problems. It is therefore a logical step for states and transnational organizations to
try to respond to these facts and create an applicable legal framework that would
fill the legal vacuum and uncertainty. I consider it important to mention that the
term shared economy (just like the term digital platform) is a rather economic
and technical, however it significantly affects a whole range of sectors such as
competition law, data and information protection, the right to privacy, system of
taxation, liability, labour law and many others.

To sum it up, the shared economy as such is not a new phenomenon,* but due
to the use of modern technologies, it is necessary to look at it from a different
point of view. And not only legal. As a result of this fact, there is no proper legal
definition and comprehensive legal regulation, for instance the European law

4 Historically, the first traceable definition of shred economy can be found in the work of Marcus

Felson and Joe L. Spaeth from 1978 (FELSON, M., SPAETH, J. L. Community Structure and
Collaborative Consumption: A Routine Activity Approach. American Behavioral Scientist, 1978,
pp. 614-624). Although the authors use the term “collaborative consumption”, it is a similar term
that can be used in the sence of shared economy. After all, this aptly shows the large degree of
inconsistency even in basic terms, which we are still dealing with nowadays. In their article,
Felson and Spaeth state that these are events in which one or more persons consume economic
goods or services as part of the process of engaging in joint activities with one or more persons.
A different definition is provided by Botsman and Rogers (BOTSMAN, R., ROGERS, R. Whats
mine is yours.: how collaborative consumption is changing the way we live. Rev. and updated ed.
London: Collins, 2011.) The mentioned authors claim that it is an economic model promoting the
use of ownership, which enables the optimization of consumption through the sharing, exchange,
renting and lending of goods and services.
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does not yet provide any legally binding definition of this term. For example,

in 2016 the European Commission tried to modify the concept of the shared

economy and offered the following definition:

“For the purposes of this communication, the concept of”, “sharing econo-
my” refers to business models in which activities are facilitated by collaborative
platforms that create an open market for the temporary use of goods or services
often provided by private individuals. The sharing economy includes three cat-
egories of actors:

— service providers who share assets, resources, time and/or skills — they can be
private individuals offering occasional services (so-called “peers”, entities at
the same level) or service providers acting in the exercise of their profession
(“professional service providers”),

— their users and

— intermediaries who — through an online platform — connect providers with
users and facilitate transactions between them (“collaboration platforms”).
Transactions in the sharing economy generally do not involve a change in
ownership and can be conducted for profit or not-for-profit .3
This is the definition that I consider the most relevant from the EU law point

of view. However, it is necessary to keep in mind that this is only a definition

included in communication of the European Commission, i.e. an act that creates
the so-called soft law. It is therefore not legally binding and thus does not create

a binding legal definition. There are several definitions in use, but a unified

definition can not be found at the moment.

As mentioned above, the sharing economy is not a new phenomenon, what is
revolutionary is the way in which relations between subjects are created. Their
implementation is often conditioned by the use of information technology in
the form of mobile applications. They create a kind of online platform where
a person who plans to use someone else’s property can find a person who will
provide it without the need for any personal contact. That is, without these entities
knowing each other in any way. Such applications are currently used by Uber,
Blabla Car, Booking.com, Airbnb and other platforms.

3.1. Relevant primary EU legislation

Within the European Union, several primary laws (treaties) are relevant to digital
platforms and the sharing economy. The key legal foundations include the Treaty
on the Functioning of the European Union (hereinafter "TFEU’), namely Art. 26

5 Communication from the Commission to the European Parliament, the Council, the European

Economic and Social Committee and the Committee of Regions: A European agenda for the
collaborative economy. COM/2016/0356 final.

231



EUROPEAN STUDIES ~VOLUME 12, ISSUE 1, 2025

which establishes the internal market, ensuring free movement of goods, services,
capital, and persons; Art. 56-62 which guarantee the freedom to provide services
across the Union and applies to digital platforms as such; as well as Art. 101
and 102 that are covering competition law, namely preventing anti-competitive
agreements and abuse of dominant positions which is important for big tech
companies. Art. 114 is related to harmonization of laws for the functioning of the
internal market, including digital services; and Art. 169 is providing consumer
protection and ensuring fair practices in digital transactions. Besides, the Treaty
on European Union (hereinafter "TEU’) includes several provisions relevant to
digital platforms and shared economies as well. For example Art. 3(3) promotes
a highly competitive social market economy, relevant for balancing innovation
and fairness in digital markets; and Art. 5 establishes the principle of subsidiarity.°

Last but not least, Charter of Fundamental Rights of the EU guarantees re-
spect for private and family life that might be linked to data protection in digital
services,” as well as protection of personal data, relevant for digital platforms
handling user information® and freedom to conduct business, supporting digital
entreprencurship.’ All of the above mentioned Articles serve as the legal basis
for secondary EU legislation.

3.2. Related secondary EU legislation

The assessment of the consequences of collaborative platforms has generated
some controversy since it’s needed to adequate them into the current European
legal framework. One has to know if platforms are service providers stricto
sensu — submitted to the Services Directive!® — or providers of “information so-
ciety services” — and, in this context submitted to the Electronic Commerce
Directive.!! Answering this question is essential in order to determine what the
internal and relevant national market access requirements are. At the same time,
the consequences of subsuming collaborative platforms to one of these directives
are not negligible.

Regarding the mutual relationship between the two directives, it is also nec-
essary to clarify, since both directives regulate the area of service provision by

Meaning EU intervention is justified only if local or national measures are insufficient.

See Art. 7.

See Art. 8.

See Art. 16.

1% Directive 2006/123/EC of the European Parliament and of the Council of 12 December 2006 on
services in the internal market. OJ L 376, 27. 12. 2006, p. 36-68.

' Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain

legal aspects of information society services, in particular electronic commerce, in the Internal

Market.OJ L 178, 17. 7. 2000, p. 1-16.
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providers who are established in a EU member state. Directive on services in the
internal market is a general regulation that applies only in those cases that are not
regulated by another special regulation. This is precisely the case with the Elec-
tronic Commerce Directive, which applies to information technology services.'?
Specifically Art. 3 para. of the Service Directive which lists the regulations that
take precedence. Considering the word ‘in particular’ used and at the same time
taking into account the argument of Advocate General M. Szpunar, who calls
this a demonstrative list and admits that this interpretation can be extended to
those norms that are not explicitly mentioned here.'

The basic assumption behind this division lies in what the platform as a ser-
vice actually provides. The first question that is offered here is whether it is
a mere mediation of contact between the passenger and the driver/seller, etc. or
it is a complex service consisting of this mediation, but also of the realization of
a separate service (transportation, sales, teaching, etc.)?

The implementation of the first — the Electronic Commerce Directive — deter-
mines that, the so-called “internal market clause” provided in Art. 3, para 2 of the
Directive, which prevents Member States from restricting the free movement of
information society services from another Member State, should be respected. In
a different way, the regulation of the Services Directive to platforms not covered
by the Electronic Commerce Directive determines a subsequent and specific
analysis of the services provided through the platform since, in some cases, they
may be excluded from the subjective scope of the Services Directive as it does
not apply to sectors such as transport, financial services, temporary work and
health services. This is a problem that has been discussed in the past by the Eu-
ropean Commission in the Communication issued in 2016 entitled ‘A European
Agenda for the Collaborative Economy’.** In this document, the Commission
considered that the equalization of a collaborative platform to a provider of the
service considered the preliminary inquiry about the level of control or influence
exercised over the person that, at the end, performed the service:

This would require compliance with the following conditions:

— price — in this case, it should be the platform to set the final price to be paid
by the user as beneficiary of the underlying service.

KRUPA, M. Dopravni aplikace sdilené ekonomiky a jejich verejnopravni regulace. 1. vydani.
Praha, Leges, 2019, p. 37.

Opinion of Advocate General Maciej Szpunar delivered on 11 May 2017, marg. no. 92 [Online].
Available at: https://curia.europa.eu/juris/document/document.jsf?text=&docid=190593 &docla
ng=CS (Accessed: 15 October 2024).

Communication from the Commission to the European Parliament, the COuncil, the European
Economic and Social Committee and the Commitee of the Regions: A European agenda for the
collaborative economy. COM/2016/0356 final.
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— ownership of key assets — the collaborative platform would own the key assets
used to provide the underlying service.
— other essential contractual conditions.

Thus, it would be for the platform to establish other terms and conditions,
apart from price, that determine the contractual relationship between the underly-
ing service provider and the user. For the European Commission, the cumulative
fulfilment of these three conditions would determine the qualification of the
collaborative platform as the provider of the underlying service, in particular
with a view to assure the application of the Services Directive. If not, the plat-
form would be qualified as an “information society service provider” and would
therefore be submitted to the Electronic Commerce Directive.

3.3. Related case law

As mentioned above, shared economies and the way they operations significantly
affects a whole range of sectors such as competition law, data and information pro-
tection, the right to privacy, system of taxation, liability, labour law and many others.
In this chapter, some decisions concerning digital platforms and related issues will
be analysed in order to show examples of issues with which the Court of Justice
of the European Union (but also national courts and authorities) had to deal with.

3.3.1. Uber case’’

Qualification of shared platforms was appreciated by the Court of Justice of the
European Union (hereinafter ‘CJEU”). The court was answering the question
whether the Uber collaborative platform was subject to the Electronic Commerce
Directive or to the Services Directive on the other hand.

In this case, the CJEU first considered that Uber could be regarded as an in-
termediary and, in that case, be described as provider of an ‘information society
service’. On the other hand, a non-collective'® urban transport service, such as
a taxi service, should be classified as a ‘transport service’. However, the CJEU
noted that a service such as Uber is not limited to intermediation as it

“ [...] simultaneously offers urban transport services, which it renders ac-
cessible, in particular, through software tools such as the application at issue in

15 C-434/15 Elite Taxi/Uber, ECLI:US:C:2017:981.

Uber Technologies Inc. is an American multinational transportation and mobility company that
enables the ordering of transportation by personal car. The company operates under the category
“network transport company”’. It works to develop, market and operate the Uber mobile applica-
tion which allows consumers with a smartphone to submit ride requests that are then forwarded
to drivers connected to the Uber network using their own cars.
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the main proceedings and whose general operation it organises for the benefit
of persons who wish to accept that offer in order to make an urban journey.”"’

The existence of the platform/application Uber is, to the CJEU, essential to
the activity so that without the application, “/...] those drivers would not be led
to provide transport services and persons who wish to make an urban journey
would not use the services provided by those drivers”.

The application can therefore be considered essential for the functioning
of the market and Uber can to be considered as a market-maker. According to
the CJEU Uber exerts a decisive influence on the conditions of the provision
of drivers by applying at least the maximum price of the journey it charges the
customer before delivering a part of it to the unprofessional driver of the vehicle
and ensures a certain degree of control over the quality of the vehicles and their
drivers’ behaviour, which may entail, when appropriate, their exclusion.

The CJEU concluded that Uber forms an integral part of a global service
whose principal element is transport. In other words, although a mixed service
is involved, the main element in is transport. Uber should therefore be classified
as ‘service in the field of transport” and not ‘information society service’.

As it qualifies as ‘service in the field of transport’, it is not covered by Art. 56
TFEU which concerns the freedom to provide services in general. It is the Art.
58 para.1 TFEU which concerns the principle of freedom to provide services that
have to be applied through the implementation of a common transport policy.

According to the CJEU knowing that non-collective urban transport services
and services inextricably linked to it, such as Uber intermediary service, did
not result in the adoption, by the European Parliament and the Council of the
European Union, of common rules or other measures, on the basis of Art. 91
para 1 TFEU and so it is up to the Member States to regulate the conditions for
the provision of such services.

In summary, the CJEU applied a test which came to be known as the “Uber
test”, which aims to determine whether a given collaborative platform acts as
a mere intermediary — consequently covered by the Electronic Commerce Direc-
tive — or as service provider — in this case covered by the Services Directive — in
the light of which it will be necessary to examine whether the following condi-
tions are fulfilled:

i. The indispensability of the platform (application) for the provision of the
service (market-maker);

ii. The exercise, by the platform, of a decisive influence on the conditions of
the provision of the service, namely, by fixing:

o Price (for example the maximum price),

17" C-434/15 Elite Taxi/Uber, ECLI:US:C:2017:981, par. 38.
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o Control over the quality of the service provided,

o Possibility of exclusion of service providers.

The Uber test will surely be used in the future to be applied to other col-
laborative platforms such as Airbnb. In that regard, in the Uber conclusions,
Advocate General Maciej Szpunar'® seemed to qualify Airbnb' as being part of
the information society services.

FEuropean Commission s response

The emergence of collaborative platforms has resulted in a kind of ‘sponta-
neous liberalization’ in the European Union and in the Member States. One of
the questions is whether collaborative platforms should be regulated by specific
legislation — and in this case, whether the regulation should be adopted by the
European Union or, subsidiarily, by the Member States — or in a different way,
only a general regime applicable to all sectors of economic activity should be
submitted, e.g. the General Regulation on Data Protection.?

The signals given by the European Commission allows to anticipate that
the Commission did not want to intervene directly in the sector by adopting
a stricto sensu regulation of some platforms operating collaboratively but choose
a strategy that some call ‘wait and see’ instead. This strategy can be under-
stood in light of the principle of conferral powers on the one hand and the
principle of subsidiarity on the other. There are activities for which the Eu-
ropean Union has no powers and in other cases, the principle of subsidiarity
may require the Member States to exert regulatory jurisdiction, as explained
by the CJEU in the case of Elite Taxi/Uber vis-a-vis the transport sector. The
neutrality followed by the European Commission makes it possible to move
away from fracturing discussions around collaborative platforms, while en-
suring de jure the essential legal regulation of collaborative platforms. This
particular strategy for collaborative platforms and its specific regulation may
be also understood because many of the questions raised can be addressed

18

Opinion of Advocate General Maciej Szpunar delivered on 11 May 2017, marg. no. 92 [Online].
Auvailable at: https://curia.europa.eu/juris/document/document.jsf?text=&docid=190593 &docla
ng=CS (Accessed: 15 October 2024).

Airbnb is a global group which operates the eponymous property intermediation platform on the
internet, facilitating the connection, on the one hand, of lessors who have accommodation and,
on the other hand, persons seeking that type of accommodation, Airbnb collects the payment for
the provision of the accommodation from the customer before the start of the rental and transfers
that payment to the lessor, if there has been no challenge on the part of the lessee.

2 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on
the protection of natural persons with regard to the processing of personal data and on the free
movement of such data, and repealing Directive 95/46/EC (General Data Protection Regulation).
OJL 119,4.5.2016, p. 1-88.
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through already existing legal instruments, such as competition law or legisla-
tion, such as the Services-Directive?', the Electronic Commerce-Directive??, the
Payment Services Directive® or the General Regulation on Data Protection®.
Incidentally, in April 2018 the Commission submitted a proposal for a Regulation
on promoting fairness and transparency for business users of on-line brokering
services®. However, this proposal does not apply to collaborative platforms but
only the ‘services of online intermediation’.

3.3.2. Airbnb Case*®

A 2017 Italian law establishes a new tax regime for short-term property rentals
outside a commercial activity. That law applies to contracts for the rental of resi-
dential property by natural persons outside a commercial activity for a maximum
period of 30 days, whether concluded directly with the lessees or through the
involvement of property intermediaries, which include persons who, like Airbnb,
operate online platforms. As from 1 June 2017, income from such rental contracts
is — where the owners concerned have opted for that preferential rate — subject
to a withholding tax at a rate of 21 % owed to the Treasury and data relating to
the rental agreements must be transmitted to the tax authority. When they receive
rents, or take part in their collection, persons who act as property intermediaries
must, as tax collectors, withhold 21 % of the amount of the rents and pay it to
the Treasury. Non-resident persons who do not have a permanent establishment
in Italy are obliged to appoint, in their capacity as persons liable to pay the tax,
a tax representative.

Airbnb Ireland UC and Airbnb Payments UK Ltd, which belong to the global
Airbnb group, brought an action seeking the annulment of the decision of the

2l Directive 2006/123/EC of the European Parliament and of the Council of 12 December 2006 on
services in the internal market. OJ L 376, 27. 12. 2006, p. 36-68.

22 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain
legal aspects of information society services, in particular electronic commerce, in the Internal
Market.OJ L 178, 17. 7. 2000, p. 1-16.

2 Directive (EU) 2015/2366 of the European Parliament and of the Council of 25 November 2015
on payment services in the internal market, amending Directives 2002/65/EC, 2009/110/EC and
2013/36/EU and Regulation (EU) No 1093/2010, and repealing Directive 2007/64/EC. OJ L 337,
23.12.2015, p. 35-127.

24 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on

the protection of natural persons with regard to the processing of personal data and on the free

movement of such data, and repealing Directive 95/46/EC (General Data Protection Regulation).

OJL 119,4.5.2016, p. 1-88.

Proposal for a Regulation of the European Parliament and of the Council on promoting fairness

and transparency for business users of online intermediation services. COM/2018/238 final.

26 C-83/21 Airbnb Ireland and Airbnb Payments UK, ECLL: ECLI:EU:C: 2022:1018.
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Director of the Tax Authority implementing the new tax regime. Seized of the
appeal brought by Airbnb against the ruling dismissing that action, the Consiglio
di Stato (Council of State, Italy) asked the Court to interpret several provisions of
EU law in the light of the obligations imposed by national law on intermediaries
facilitating the short-term rental of immovable property.

The CJEU holds that the three obligations introduced in 2017 into Italian
law fall within the field of taxation and are therefore excluded from the scope of
certain directives relied on by Airbnb. Thus, the CJEU examines the lawfulness
of the three measures solely in the light of the prohibition on restrictions to the
freedom to provide services within the EU laid down in Art. 56 TFEU.

In the first place, it observes that the obligation to collect and communicate to
the tax authorities data relating to rental contracts concluded following property
intermediation applies to all third parties, whether they are natural or legal per-
sons, whether or not they are resident or established in that territory, and whether
they act via digital means or via other means of putting the parties in contact. The
Court infers, in accordance with the case-law,?’ that such an obligation does not
contravene the prohibition laid down in Article 56 TFEU since it is applicable
to all operators exercising their activity on the national territory.

In the second place, the obligation to withhold tax at source is also incumbent
both on providers of property intermediation services established in a Member
State other than Italy and on undertakings which have an establishment in Italy.
The Court therefore rules out that that obligation may be regarded as prohibit-
ing, impeding or rendering less attractive the exercise of the freedom to provide
services.

In the third place, the obligation to appoint a tax representative in Italy applies
however, for its part, only to certain providers of property intermediation services
without a permanent establishment in Italy. Since that obligation requires them to
take steps but also to bear the cost of paying that representative, such constraints
cause, for those operators, a hindrance of such a kind as to deter them from
providing property intermediation services in Italy, in any event in the manner
they wish to do so. That obligation must thus be regarded as a restriction on the
freedom to provide services prohibited, in principle, by Article 56 TFEU. Al-
though that tax measure pursues the legitimate objective of ensuring the effective
collection of tax, which may be capable of justifying a restriction on the freedom
to provide services, it nevertheless exceeds what is necessary to achieve that
objective. That measure applies without distinction to all providers of property
intermediation services without a permanent establishment in Italy who have
chosen, in the context of providing their services, to collect rents or consideration

27 C-674/20 Airbnb Ireland, ECLI:EU:C:2022:303.
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relating to the contracts covered by the 2017 tax regime, or to intervene in the
collection of those rents or consideration. However, that measure makes no dis-
tinction based on, for example, the volume of tax revenue collected or liable to
be collected annually on behalf of the Treasury by those providers. Moreover,
the fact that the tax authority has already received information concerning the
taxpayers is such as to facilitate its supervision and, therefore, contributes to
the disproportionate nature of the obligation to appoint a tax representative. It
follows that the obligation to appoint a tax representative is contrary to Article
56 TFEU. To sum it up, EU law does not preclude the requirement to collect
information or to withhold tax under a national tax regime. However, the obli-
gation to appoint a tax representative constitutes a disproportionate restriction
on the freedom to provide services.

3.3.3. Booking case

The decision-making practice of several competition authorities seems to go in
the opposite direction than the above mentioned approach of the Commission
‘wait and see’. Several national competition authorities (e.g. in the UK, Germa-
ny, France, Sweden or Czechia) considered recently in cases involving online
travel agencies (such as Booking.com® or Expedia®) that they did not act as
mere intermediaries, as they impose conditions essential for the definition of
the price, in particular by means of tariff parity clauses.’® For example, in April
2024, the Czech Supreme Administrative Court issued a final decision® up-
holding the fine of 8.336 million CZK (approx. 330,875 EUR) imposed by the
Czech Competition Authority (hereinafter the ‘CCA’). According to the CCA’s
2018 decision®, Booking entered into vertical agreements with short-term ac-
commodation providers between 2009 and 2015, requiring them to ensure price
and availability parity as part of the service’s general terms and conditions.
Furthermore, the accommodation providers could only offer more favourable

2 Booking.com is one of the world’s largest travel platforms that enables properties from around the

world to reach a global audience and grow their business, whether they are established companies
or private properties of various sizes.
Expedia Group, Inc. is a travel technology company that owns and operates travel price aggrega-
tors and travel metasearch engines, including Expedia, Hotels.com, Vrbo, Travelocity, Hotwire.
com, Orbitz, Ebookers, CheapTickets, CarRentals.com, Expedia Cruises, Wotif and Trivago.
Basically, price parity clauses in the travel sector restrict hotels from offering rooms on their
own websites at rates lower than what they’re offered on an online platform like Booking.com.
Depending on how they’re written, they can also restrict the price at which hotels offer their
rooms on other online platforms.
31 Decision of the Czech Supreme Administrative Court 6 n. As 35/2022—54 of 17th April 2024.
32 Decision of the Czech Competition Authority n. S0664/2015/KD-37030/2018/830/DKI1 of 12th
December 2018.
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conditions to customers who booked their accommodation through the Booking
platform. As a result, customers using the Booking platform would always pay
a lower price than if they had used another booking method or contacted the
provider directly. This practice was confirmed by hundreds of accommodation
establishments in Czechia. At the end of 2019, the CCA’s decision was upheld
by the CCA’s Chairman in the appellate proceedings®. In its appeal, Booking
disagreed with the definition of the relevant product market, claimed there were
no anticompetitive effects and that its practices were covered by the VBER*
(then applicable Regulation 330/2010, no longer in force, valid till the end of
May 2022). The Chairman, however, found none of the objections to be justified.
Booking filed a lawsuit with the Regional Administrative Court in Brno, which
dismissed it*, agreeing with the conclusions of the CCA and its Chairman. With
reference to the German Competition Authority’s decision, the court held that the
parity agreements did not fall within any block exemption. Finally, the Supreme
Administrative Court upheld the first-instance court’s decision and the fine in
its entirety, agreeing that Booking prevented the development of effective com-
petition in the market. The Supreme Administrative Court’s judgment was final.

As mentioned above, the CCA is one of the few EU competition authorities
to find Booking’s conduct in breach of competition law, and subsequently im-
posing a fine for it.

Furthermore, within the context of the Booking.com case, the Rechtbank
Amsterdam (District Court in Netherlands) has sought a preliminary ruling® —
in particular on how the relevant market should be defined and whether parity
clauses constitute an ancillary restraint under Art.101 para. 1 TFEU. Importantly,
the CJEU held that price parity clauses in this context — both wide and narrow —
are not ‘ancillary restraints’ and therefore will not fall outside the scope of the
prohibition against anticompetitive agreements set out in Art. 101 para 1 TFEU.
In particular, the inclusion of a price parity provision in such agreements is not
indispensable to the main operation of the agreement — i.e., the operation of
Booking.com is not rendered ‘impossible’ without inclusion of the price parity
provision. Consequently, any price parity provision in a Booking.com agreement
must be individually assessed for compliance with Art.101 para 1. Price parity

3 Decision of the Czech Competition Authority n. j. UOHS-R0219/2018/HS-29914/2019/310/Ai
of 1st November 2019.

3 Commission Regulation (EU) No 330/2010 of 20 April 2010 on the application of Article
101(3) of the Treaty on the Functioning of the European Union to categories of vertical agree-
ments and concerted practices, OJ L 102, 23. 4. 2010, p. 1-7.

3 Decision of the Regional Administrative Court in Brno n. 30 Af 2/2020—-135 of 31st of January
2022.

3 C-264/23 Booking.com BV and Booking.com (Deutschland) GmbH v 25hours Hotel Company
Berlin GmbH and Others, ECLI:EU:C:2024:764.
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restrictions may still be compatible with EU competition rules if they either
benefit from a safe harbour under the Vertical Agreements Block Exemption
Regulation®’ or qualify for individual exemption under Art. 101 para 3. In prac-
tice, wide price parity provisions will not benefit from a safe harbour under the
VBER (which treats wide parity restrictions as “excluded”, meaning they require
individual assessment), and the bar for demonstrating efficiencies under Art.101
para. 3 is high.

To sum it up, this CJEU decision represents an important development in the
context of the assessment of price parity clauses under EU competition rules.
The Court’s decision does not mean all price parity provisions will infringe
competition law, and any form of price parity could still comply, depending on
the facts in each case.

4. Conclusion

Overall, many people support and encourage digital platforms and shared econ-
omy because of the benefits they bring to consumers, in particular because of
the prices and innovation that underlie them. Many others criticize them for,
among other reasons, calling into question typical traditional business models
(e.g. taxis); for contributing to speculation and removal of local populations
in large urban centres (e.g. Airbnb) or even for being anti-democratic by qual-
ifying platforms that aggregate data. Whether you belong to one group or
the other, one thing is for sure, development cannot be stopped and probably
should not be slowed down. The European Union and its institutions are facing
a milestone.

As already mentioned and demonstrate on case law, a strategy for collabo-
rative platforms and its specific regulation may be addressed through already
existing legal instruments, such as competition law or other relevant legislation.

Specifically speaking about the personal transport sector, in the case of taxis,
licensing regulation was understood as a response to market failures and ensuring
quality. The practice of regulated prices, to the adjustment of ex ante demand, is
a way to avoid congestion in cities and, in the end, to protect consumers. How-
ever, in the opposite way, many say that regulation only allowed the interests of
incumbents to be safeguarded, generating an inability to increase competition.
In this last dimension, the emergence of electronic platforms helped to enhance

37 Commission Regulation (EU) 2022/720 of 10 May 2022 on the application of Article 101(3) of
the Treaty on the Functioning of the European Union to categories of vertical agreements and
concerted practices, OJ L 134, 11. 5. 2022, p. 4-13.
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competition and the welfare of consumers and, doing so, raised the quality of the
services provided and introduced better price adjustments and more innovative
offerings.

In addition, there is one more important fact, Europe currently lags behind
North America and Asia when it comes to digital tech industry. If we want to
gradually change this situation (and if it is even possible to change this situation
and catch up with the European lag), we have to change the way we think and
the way we understand regulation in general.
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