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Abstract

The impact of judicial independence on strengthening the rule of law in transitional
democracies constitutes a significant area of analysis in this paper. The study focuses
on a comparative examination of four transitional European democracies: Croatia,
Romania, Poland, and Hungary. Judicial independence is a fundamental prerequisite
for institutional stability, the integrity of judicial decision-making, and the overall
credibility of the legal system. To assess the relationship between judicial independence
and the rule of law, the analysis incorporates a range of international institutional and
empirical indicators, including the World Justice Project (W]JP) Rule of Law Index, the
V-Dem Judicial Independence Index, CEPE] data, and the EU Justice Scoreboard. These
indicators provide a comprehensive framework for evaluating judicial performance and
the effectiveness of mechanisms designed to safeguard judicial autonomy. The findings
indicate that countries characterized by transparent procedures for the appointment and
discipline of judges, together with robust judicial self-governance mechanisms, tend to
maintain higher levels of judicial autonomy and institutional effectiveness. Conversely,
political interference and the absence of independent oversight mechanisms are closely
associated with diminished judicial credibility, reduced institutional performance,
and a weakened rule of law. The study concludes that the adoption of transparent
institutional practices aligned with international standards is essential for consolidating
the rule of law and fostering the development of democratic institutions in transitional
democracies.

Keywords: Judicial independence, rule of law, transitional democracies, legal reform,
comparative analysis, institutional mechanisms.

1. Introduction

Judicial independence is a fundamental element of the rule of law and a key indicator
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of democratic consolidation. The absence of an independent judiciary may contribute
to increased corruption, weakened state institutions, and diminished public confidence
in the administration of justice (United Nations, 1985). These challenges are particularly
evident in transitional democracies, where incomplete legal reforms, political interference,
and institutional fragility continue to undermine judicial autonomy. Another significant
concern is the lack of effective and independent mechanisms for judicial governance,
accountability, and oversight. To address these challenges, several international and
regional organizations have developed standards and recommendations concerning the
appointment, discipline, and supervision of judges. The United Nations (UN), through
the Basic Principles on the Independence of the Judiciary, emphasizes that judicial
independence must be guaranteed by the state and protected through appropriate legal
and institutional safeguards (United Nations, 1985). Similarly, the Council of Europe (CoE)
has established comprehensive standards through Recommendation CM/Rec(2010)12,
which highlights the importance of safeguarding both the independence of individual
judges and the judiciary as a whole, while promoting transparent procedures for judicial
appointments, discipline, and accountability (Council of Europe, 2010). In addition,
the European Court of Human Rights (ECtHR) has consistently interpreted Article 6
of the European Convention on Human Rights as requiring courts to be independent
and impartial. The European Union (EU) has also increasingly emphasized judicial
independence as a core component of the rule of law and an essential requirement
for democratic governance. Despite the existence of these international standards
and frameworks, significant difficulties remain in their effective implementation,
particularly in transitional contexts where political influence, weak institutions, and
limited enforcement mechanisms continue to pose substantial obstacles to judicial
independence and accountability.

2. Purpose and objectives of the study

The purpose of this study is to analyze the role of judicial independence in strengthening

the rule of law in transitional democracies by identifying the principal factors that

influence judicial autonomy and conducting a comparative assessment of Croatia,

Romania, Poland, and Hungary. Judicial independence is widely recognized as a

fundamental prerequisite for the rule of law, democratic governance, and the effective

protection of fundamental rights (Council of Europe, 2010; United Nations, 1985).

Through a comparative legal approach, this study seeks to evaluate the extent to which

institutional and international mechanisms contribute to the promotion and protection

of judicial independence within these transitional democratic contexts.

To achieve this aim, the study pursues the following objectives:

¢ Toidentify and examine the institutional and international mechanisms that serve
as the primary determinants of judicial autonomy, including judicial councils,
appointment procedures, disciplinary frameworks, and supranational oversight
mechanisms (European Commission for Democracy through Law [Venice
Commission], 2010).

e To conduct a comparative legal analysis of judicial independence in Croatia,
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Romania, Poland, and Hungary, focusing on the legal frameworks, institutional
arrangements, and reform processes that shape judicial governance and
accountability.

e To integrate descriptive and empirical data derived from international standards,
rule-of-law indicators, and institutional assessments in order to evaluate judicial
independence and institutional performance across the selected jurisdictions
(European Commission, 2024; World Justice Project, 2024).

e To propose assessment guidelines and recommendations that may contribute
to future research, policy development, and institutional reforms aimed at
strengtheningjudicialindependence and the rule of law in transitional democracies.

3. Theoretical framework

Judicial independence and the rule of law are widely recognized as fundamental pillars of
democratic governance. These principles ensure that public power is exercised according
to established legal norms and that courts are able to adjudicate disputes impartially,
free from political interference or external pressure. While judicial independence is
important in all democratic systems, its significance is particularly pronounced in
developing countries, where democratic institutions are often less consolidated and more
vulnerable to political manipulation. In such contexts, safeguarding judicial autonomy
and establishing a sustainable rule-of-law framework are essential for preventing state
capture, limiting the politicization of judicial institutions, and reducing the risk of
democratic backsliding (Carothers, 2006; United Nations, 2004). The concept of judicial
independence refers to the ability of judges and courts to perform their constitutional
functions without undue influence from the executive, legislative branches, private
interests, or political actors. Judicial independence encompasses both institutional and
individual dimensions. Institutional independence concerns the autonomy of the judiciary
as a branch of government, including safeguards related to judicial appointments, tenure,
remuneration, and court administration. Individual independence refers to the ability
of judges to decide cases based solely on the law and evidence presented before them
(Russell & O'Brien, 2001). Together, these dimensions help maintain public confidence
in the fairness and legitimacy of judicial processes. The rule of law complements judicial
independence by ensuring that all individuals and institutions, including government
officials, are accountable under publicly promulgated laws that are equally enforced
and independently adjudicated. According to the World Justice Project (2023), the
rule of law requires constraints on government powers, absence of corruption, open
government, protection of fundamental rights, order and security, regulatory enforcement,
civil justice, and criminal justice. When these elements are effectively implemented,
they create a legal environment that promotes stability, economic development, and
democratic accountability. In developing democracies, however, the implementation
of these principles frequently encounters significant challenges. Weak institutional
capacity, corruption, political patronage networks, and limited democratic traditions
can undermine judicial effectiveness and public trust. Political leaders may attempt to
influence judicial appointments, manipulate disciplinary procedures, or exert informal
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pressure on judges to secure favorable outcomes. Such practices can transform courts
into instruments of political power rather than guardians of constitutionalism and
individual rights (Helmke, 2005). Consequently, the erosion of judicial independence
often serves as an early warning sign of democratic decline. One of the most serious
threats associated with weak judicial independence is state capture. State capture occurs
when powerful political or economic actors exert disproportionate influence over public
institutions to advance private interests at the expense of the public good (Hellman
et al., 2000). When judicial institutions become subject to capture, courts may fail to
hold government officials accountable, investigate corruption, or protect constitutional
rights. This situation undermines the legitimacy of democratic institutions and weakens
citizens' confidence in government. In many developing countries, judicial reforms
have therefore been viewed as a critical component of broader anti-corruption and
governance strategies. Furthermore, judicial independence contributes significantly
to economic development and foreign investment. Investors are more likely to engage
in economic activity when legal systems provide predictable enforcement of contracts
and protection of property rights. Empirical studies have demonstrated a positive
relationship between strong legal institutions and economic growth, particularly in
emerging economies (North, 1990). Consequently, strengthening judicial independence
not only supports democratic governance but also promotes long-term economic
stability and development. The international community has increasingly recognized the
importance of judicial independence and the rule of law as prerequisites for sustainable
development. International organizations such as the United Nations, the Council of
Europe, and the World Bank have emphasized the need for judicial reforms that enhance
accountability, transparency, and institutional autonomy. The inclusion of Goal 16 in
the United Nations Sustainable Development Goals reflects a growing consensus that
peaceful, just, and inclusive societies require effective, accountable, and independent
institutions (United Nations, 2015).

In this sense, judicial independence and the rule of law remain indispensable foundations
of democratic governance, particularly in developing countries where democratic
institutions may be vulnerable to political interference and institutional weakness.
By protecting courts from external influence and ensuring equal application of the law,
these principles contribute to democratic consolidation, prevent state capture, promote
accountability, and foster economic development. Strengthening judicial institutions
should therefore remain a central priority for policymakers seeking to build resilient
and sustainable democracies.

3.1 Judicial Independence in International Law

An important foundation of modern international law is the principle of judicial
independence, which is regarded as a prerequisite for the effective protection of human
rights, the rule of law, and democratic governance. Judicial independence ensures that
courts are able to adjudicate disputes impartially, free from external pressures originating
from political institutions, economic interests, or other influential actors. The concept
has been progressively strengthened through international legal instruments, regional
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standards, and judicial practice, all of which emphasize that independent courts are
indispensable for maintaining public confidence in the administration of justice and
safeguarding constitutional order (Russell & O'Brien, 2001). One of the most influential
international instruments in this regard is the United Nations Basic Principles on the
Independence of the Judiciary, adopted by the Seventh United Nations Congress on
the Prevention of Crime and the Treatment of Offenders in 1985. These principles
establish that judicial independence must be guaranteed by the state and enshrined
in national constitutions or domestic legislation. They further emphasize that judges
should decide matters impartially, based solely on facts and applicable law, without
restrictions, improper influences, inducements, pressures, threats, or interference from
any source. The Basic Principles also stress the importance of transparent appointment
procedures, adequate judicial qualifications, security of tenure, financial security, and
disciplinary mechanisms that respect judicial autonomy and due process (United
Nations, 1985). Despite the widespread acceptance of these principles, their implementation
remains uneven across many jurisdictions. In particular, developing and transitional
democracies often face significant challenges in translating international standards
into institutional practice. Political elites may continue to exert influence over judicial
appointments, promotions, transfers, and disciplinary proceedings, thereby undermining
both the actual and perceived independence of the judiciary. Such practices create
conditions in which judges may feel pressured to align their decisions with political
expectations rather than legal principles, ultimately weakening public trust in judicial
institutions (Carothers, 2006). Consequently, the gap between formal constitutional
guarantees and practical judicial independence remains one of the most significant
challenges facing contemporary legal systems. Within the European context, the European
Commission for Democracy through Law, commonly known as the Venice Commission,
has played a central role in developing standards concerning judicial independence
and the rule of law. Through its influential report European Standards as Regards the
Independence of the Judicial System: Part I — The Independence of Judges (2010), the Commission
emphasized that judicial independence is not a privilege granted to judges but a
fundamental guarantee for citizens seeking impartial justice. The report established
several key principles, including merit-based judicial appointments, objective evaluation
criteria, protection against arbitrary dismissal, and disciplinary procedures conducted
by independent bodies. The Venice Commission further argued that excessive involvement
of political institutions in judicial governance risks compromising the separation of
powers and creating opportunities for political interference in judicial decision-making
(Venice Commission, 2010). The recommendations of the Venice Commission have
become particularly significant in countries undergoing democratic transition or pursuing
closer integration with European institutions. Many constitutional and judicial reforms
implemented across Central and Eastern Europe have been inspired by the Commission's
standards. Nevertheless, practical implementation remains challenging, particularly
where entrenched political interests resist reforms designed to reduce executive influence
over the judiciary. Scholars have observed that the existence of formal legal guarantees
alone is insufficient if political culture and institutional practices continue to permit
informal interference in judicial affairs (Guarnieri & Pederzoli, 2002). The jurisprudence
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of the European Court of Human Rights (ECtHR) has further strengthened international
standards concerning judicial independence. Through its interpretation of Article 6 of
the European Convention on Human Rights, which guarantees the right to a fair trial
before an independent and impartial tribunal, the Court has developed a comprehensive
body of case law defining the institutional requirements necessary for judicial independence.
The Court has repeatedly emphasized that judicial independence must be assessed
not only on the basis of formal legal arrangements but also by considering whether
objective circumstances create legitimate doubts regarding a judge's impartiality. Several
landmark judgments illustrate the Court's approach. In Campbell and Fell v. the United
Kingdom (1984), the Court established that factors such as the manner of appointment
of judges, the duration of their terms, guarantees against external pressures, and the
appearance of independence are relevant in determining compliance with Article 6.
Later decisions, including Oleksandr Volkov v. Ukraine (2013), highlighted how politically
influenced disciplinary procedures and arbitrary dismissal of judges constitute serious
violations of judicial independence. In the Volkov case, the Court found that deficiencies
in disciplinary proceedings had undermined both judicial autonomy and public
confidence in the judiciary, demonstrating the direct relationship between institutional
safeguards and effective human rights protection (European Court of Human Rights,
2013). More recently, the ECtHR has addressed concerns regarding judicial reforms
in several European states where executive authorities have sought to increase their
influence over judicial governance. The Court's jurisprudence reflects a growing
recognition that judicial independence is closely linked to democratic resilience and
the maintenance of the rule of law. By establishing clear legal standards and providing
remedies for violations, the ECtHR has become one of the most important international
actors in promoting judicial accountability while simultaneously protecting judicial
autonomy (Kosaf, 2016). In addition to judicial and advisory institutions, anti-corruption
monitoring bodies have increasingly focused on judicial independence as a key component
of good governance. The Group of States against Corruption (GRECO), established
by the Council of Europe, regularly evaluates member states' compliance with anti-
corruption standards and has repeatedly identified political influence over the judiciary
as a significant risk factor. GRECO's recent evaluation reports emphasize that judicial
independence cannot be separated from broader questions of transparency, accountability,
and separation of powers. Where political actors retain substantial control over judicial
appointments or disciplinary proceedings, opportunities for corruption and abuse of
power increase considerably (GRECO, 2024). GRECO has therefore recommended a
range of reforms aimed at strengthening institutional safeguards. These include enhancing
transparency in judicial appointments, limiting discretionary powers exercised by
political authorities, ensuring objective criteria for promotions, and establishing
independent disciplinary bodies capable of operating without political interference.
Such recommendations reflect a broader international consensus that effective judicial
independence requires not only constitutional guarantees but also practical mechanisms
capable of resisting undue influence and preserving public confidence in judicial
institutions (Council of Europe, 2024). The growing emphasis on judicial independence
by international organizations demonstrates that the principle has evolved beyond a
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purely domestic constitutional concern into a fundamental element of international
rule-of-law governance. International standards now increasingly serve as benchmarks
against which states are evaluated, particularly in the context of democratic development,
anti-corruption efforts, and human rights protection. While these standards cannot by
themselves eliminate political interference, they provide important normative frameworks
and mechanisms of external accountability that encourage institutional reform and
strengthen democratic resilience.

In this sense, international law has developed a comprehensive framework for the
protection of judicial independence through United Nations instruments, European
standards, judicial jurisprudence, and anti-corruption monitoring mechanisms. The
United Nations Basic Principles, the Venice Commission's recommendations, the
jurisprudence of the European Court of Human Rights, and GRECO's evaluations
collectively establish that transparent appointments, security of tenure, independent
disciplinary procedures, and effective safeguards against political influence are essential
components of an independent judiciary. However, the persistent challenges observed
in many developing and transitional democracies demonstrate that achieving genuine
judicial independence requires not only formal legal guarantees but also sustained
political commitment, institutional integrity, and a broader culture of respect for the
rule of law.

3.2 Transitional Democracies: Legal and Institutional Vulnerabilities

Developing and transitional democracies face numerous challenges in establishing
and maintaining genuine judicial independence. One of the most significant threats is
state capture, a phenomenon in which political or economic elites seek to influence or
control judicial institutions in order to consolidate power, protect vested interests, and
avoid accountability. State capture can manifest through various mechanisms, including
politically motivated judicial appointments, executive influence over judicial councils,
manipulation of disciplinary proceedings, and informal networks of patronage that
undermine judicial impartiality (Hellman et al., 2000; Mungiu-Pippidi, 2015). As a result,
judicial institutions may formally appear independent while remaining substantially
vulnerable to external influence in practice. The distinction between de jure and de
facto judicial independence is particularly relevant in this context. Although many
developing countries have adopted constitutional and legislative reforms designed to
align their legal systems with international standards, the practical implementation of
these reforms often remains incomplete. Formal guarantees of judicial independence
may coexist with persistent political interference, thereby creating a gap between legal
norms and institutional reality (Carothers, 2006). Consequently, legal reforms alone
are insufficient unless accompanied by broader political and institutional changes that
promote respect for judicial autonomy and the rule of law. A particularly complex
challenge arises during periods of democratic transition. Transitional governments
frequently undertake judicial reforms aimed at strengthening democratic institutions,
enhancing accountability, and meeting international obligations. However, such reforms
may simultaneously create opportunities for political actors to establish new forms of
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influence over the judiciary. In some cases, reforms presented as efforts to modernize
judicial systems have been criticized for increasing executive control over judicial
appointments, promotions, and disciplinary procedures. This paradox illustrates how
reforms intended to strengthen judicial independence may, if improperly designed or
implemented, produce the opposite effect by institutionalizing mechanisms of political
control (Kosaf, 2016). Recent assessments by European institutions demonstrate that
these concerns remain highly relevant in countries undergoing democratic consolidation
and European integration. The European Commission's enlargement and rule-of-
law monitoring reports have repeatedly emphasized that judicial councils in several
candidate and potential candidate countries continue to face political pressure and
institutional weaknesses. Despite legislative reforms, appointment procedures are
not always transparent, objective, or merit-based, raising concerns about the ability
of judicial institutions to operate independently from political influence (European
Commission, 2024). Similarly, the European Parliament has expressed concerns regarding
the effectiveness of safeguards designed to protect judicial autonomy, particularly in
states where political polarization affects judicial governance structures (European
Parliament, 2025). Another major obstacle to judicial independence is the absence of
a strong institutional culture that supports judicial self-governance and professional
integrity. Judicial independence depends not only on constitutional guarantees but also
on the existence of professional norms, ethical standards, and organizational practices that
encourage judges to act independently and resist external pressures. In many transitional
societies, judicial institutions continue to operate within administrative and political
cultures shaped by previous authoritarian or centralized systems. As a result, judges
may have limited experience with self-governance, collective professional solidarity,
and the exercise of institutional autonomy. Without a supportive institutional culture,
formal legal protections often remain largely symbolic and fail to produce meaningful
changes in judicial behavior or public perceptions of independence (Guarnieri & Pederzoli,
2002). Judicial vetting has emerged as one of the most widely used mechanisms for
addressing these challenges, particularly in post-authoritarian and post-conflict contexts.
Vetting processes are intended to assess the integrity, competence, and independence
of judges and prosecutors in order to rebuild public confidence in judicial institutions
and remove individuals implicated in corruption or political influence. While vetting
can contribute to institutional renewal and accountability, scholars have cautioned that
such processes may themselves become vulnerable to politicization if not conducted
according to transparent and objective criteria. Improperly designed vetting procedures
may result in selective accountability, whereby certain individuals are targeted while
others are protected for political reasons, thereby creating a new form of dependence
rather than genuine judicial autonomy (Garoupa & Spruk, 2024). The experience of
countries pursuing European Union membership further illustrates the complexity of
judicial reform. Judicial independence is a central component of the European Union's
accession criteria and forms an essential element of the broader rule-of-law framework.
Candidate countries are expected to demonstrate not only legislative alignment with
European standards but also effective implementation of reforms that ensure judicial
accountability, transparency, and institutional autonomy. However, the European
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Commission's 2024 assessments indicate that several candidate countries have yet to
fully implement earlier recommendations concerning transparent judicial appointments,
adequate judicial funding, and independent court administration. The Commission warns
that, without comprehensive institutional reforms and sustained political commitment,
judicial independence may remain fragile and vulnerable to political interference despite
formal compliance with legal standards (European Commission, 2024). Ultimately, the
challenges facing judicial independence in developing and transitional democracies
demonstrate that legal reforms alone cannot guarantee effective judicial autonomy.
Sustainable judicial independence requires a combination of constitutional safeguards,
transparent governance mechanisms, professional ethics, institutional culture, and
political commitment to the separation of powers. Without these complementary factors,
judicial institutions risk becoming vulnerable to state capture and political manipulation,
thereby undermining democratic governance, public trust, and the rule of law.

4. Conclusion

Judicial independence represents one of the most fundamental prerequisites for the
establishment and consolidation of the rule of law in transitional democracies. As
demonstrated throughout this paper, an independent judiciary serves not only as
a guarantor of fair and impartial justice but also as a critical institutional safeguard
against abuses of power, political interference, corruption, and democratic backsliding.
In societies undergoing political, legal, and institutional transformation, the judiciary
plays a particularly important role in ensuring that the transition toward democracy
is guided by constitutional principles, legal certainty, and respect for fundamental
rights. The analysis of international legal standards, including the United Nations Basic
Principles on the Independence of the Judiciary, the recommendations of the Venice
Commission, the jurisprudence of the European Court of Human Rights, and the
monitoring activities of GRECO and other international organizations, demonstrates
the existence of a broad international consensus regarding the essential elements of
judicial independence. Transparent and merit-based appointment procedures, security of
tenure, adequate financial and administrative autonomy, and independent disciplinary
mechanisms have emerged as indispensable safeguards for protecting courts from
undue political influence and preserving public confidence in the administration of
justice. At the same time, the experiences of many transitional democracies reveal that
the formal adoption of legal guarantees does not automatically result in genuine judicial
independence. Persistent challenges such as state capture, political interference in
judicial governance, weak institutional cultures, corruption, and selective implementation
of reforms continue to undermine the effectiveness of judicial institutions. The gap
between constitutional provisions and practical realities remains a significant obstacle
to democratic consolidation in many developing and transitional states. Consequently,
judicial independence must be understood not merely as a legal principle but as a
broader institutional and political commitment that requires continuous protection
and reinforcement. The findings of this study further suggest that sustainable judicial
independence depends upon the interaction of legal frameworks, institutional capacity,
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professional ethics, and democratic culture. Effective judicial reform requires more than
legislative amendments; it demands the development of independent judicial councils,
transparent accountability mechanisms, adequate resources for courts, and a professional
culture that values impartiality and integrity. Equally important is the commitment
of political actors to respect the separation of powers and refrain from using judicial
institutions as instruments of political control. In the context of European integration
and international rule-of-law promotion, judicial independence has become a central
benchmark for evaluating democratic governance and institutional resilience. Candidate
countries and transitional democracies are increasingly assessed not only on the existence
of legal reforms but also on their practical implementation and effectiveness. This shift
reflects a growing recognition that strong and independent judicial institutions are
essential for ensuring accountability, protecting human rights, combating corruption,
and fostering public trust in democratic systems. Ultimately, judicial independence
should be regarded as both a cornerstone of the rule of law and a necessary condition for
democratic stability. Without an independent judiciary, constitutional guarantees risk
becoming ineffective, individual rights remain vulnerable, and democratic institutions
become susceptible to political manipulation. Conversely, when courts are genuinely
independent and capable of exercising their functions without external interference,
they contribute significantly to the development of accountable governance, legal
certainty, and public confidence in state institutions. Therefore, strengthening judicial
independence must remain a priority for policymakers, international organizations, and
civil society actors engaged in democratic reform. The long-term success of transitional
democracies depends not only on the adoption of democratic institutions but also
on the creation of a judicial system capable of upholding the rule of law, protecting
fundamental rights, and serving as an effective check on political power. In this regard,
judicial independence remains one of the most important indicators of democratic
maturity and one of the strongest foundations upon which sustainable democratic
governance can be built.
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