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Abstract: This article evaluates the use of lethal force by state and non-state political
actors, a practice that found one of its clearest expressions in the phrase ‘shot while
trying to escape” a pretext for extra-legal killing that emerged during the Weimar peri-
od in the actions of palice and nationalist paramilitaries. However, the use of summary
execution became an established institutional practice among SS and police forces
under the Nazi regime and extended to the Wehrmacht with the start of the war.
Without doubt, Adolf Hitler's intervention in creating a parallel legal code through his
personal edicts proved decisive in the transformation of killing under the pretext of
alleged escape attempts into an accepted and routine bureaucratic practice. Further,
Reich Leader of the SS and Chief of the German Palice Heinrich Himmler, and the SS
and police forces under his command, provided the means by which the Fuhrer's con-
ceptions of crime and punishment advanced legal fiction into recognized legal terror
in which summary murder became a bureaucratic prerogative.

Keywords: Holocaust, summary execution, Schutzstaffel (SS), Order Police, Wehrmacht

Introduction

n March 1933 Felix Fechenbach, a Social Democrat and the edi-
tor of the Volksblatt (People’s Press), was one of thousands of com-
munists and socialists arrested by SA (Sturmabteilung) and SS
(Schutzstaffel) police auxiliaries across Germany as Adolf Hitler
and his Nazi regime consolidated control over the state. Many of these
detainees ‘disappeared’ in the wake of their arrest or ‘vanished’ into
improvised concentration camps scattered across the Third Reich.
For his part, Fechenbach was an especially high-profile prisoner who

1 Peter LeBmann, Die preuBische Schutzpolizei in der Weimarer Republik (Disseldorf: Droste
Verlag, 1989), p. 393.
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had been a target of right-wing animus since his participation in the
ill-fated attempt to create a revolutionary government in Bavaria in
November 1918.2 At that time, Fechenbach served as the private sec-
retary to Minister President Kurt Eisner, a left-wing German Jewish
radical and head of the short-lived Bavarian socialist government
until his assassination on 21 February 19193 After being held for five
months in ‘protective custody’, SA police auxiliaries prepared Fechen-
bach for transport to the concentration camp at Dachau on 7 August
1933. During the drive to a nearby train station, the car departed from
the route and stopped in a wooded area. As a committed opponent of
the regime and a man who had documented Nazi crimes, Fechenbach
had no illusions about what was about to take place. In fact, he had
warned his fellow prisoners not to believe any story of him attempt-
ing to escape should he be killed. Led into the forest, he refused to
answer questions related to his political sources, whereupon two of
his SA escorts opened fire with their pistols mortally wounding him.
In a report on the incident to the Bavarian Interior Ministry on 9 Au-
gust 1933, Reinhard Heydrich, the future Chief of the Security Police,
notified his superiors that Fechenbach had been ‘shot while trying to
escape’, an account repeated by local newspapers.*

Fechenbach’s fate was unique not for the fact of his murder, but
rather for the press coverage it received due to his notoriety as a promi-
nent Jewish left-wing political figure, especially within Bavaria. In fact,
his initial arrest under the pretext of ‘protective custody’ and his later
execution using the fictive rationale of ‘shot while trying to escape’ un-
derline two key steps in the perversion the German legal system during
the first months of the Third Reich. From his perspective as an émigré
from Nazi Germany, Sebastian Haffner identified ‘legalized state ter-
ror’ as a new and defining feature of political life in Germany after Jan-
uary 1933. He explained, ‘Initially the terror was used fairly selectively.
The first victims were the Communists and other left-wing political
figures [...] In the first weeks, terror was not yet widespread, but it nev-

2 Michael Brenner, In Hitler's Munich: Jews, the Revolution, and the Rise of Nazism, trans. by
Jeremiah Riemer (Princetan, NJ: Princeton University Press, 2022), p. T13.

3 lan Kershaw, Hitler: 1889-1936 Hubris (New York: WW Norton, 1998), pp. 109, 112-13.

4 Hermann Schueler, Auf der Flucht erschossen: Felix Fechenbach, 1894-1933 (Cologne: Verlag
Kiepenheuer and Witsch, 1981), pp. 241-48. Heydrich's report tellingly failed to note that Fech-
enbach had survived for a brief time after his shooting and he failed to mention that the SA
auxiliary policemen had done the shooting by placing responsibility on ‘civil servants’ of the
local state government.
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ertheless had crucial consequences’s Fechenbach’s arrest and murder
provides one example of how state terror became a de facto element
of the legal process during the Nazi regime. This article expands the
historical inquiry beyond the fate of one individual to examine how
summary killing became a widespread organisational practice among
SS and police forces, and within the Wehrmacht after the start of the
war in 1939.

Promoting Legalized State Violence

This article evaluates the use of lethal force by state and non-state po-
litical actors, a practice that found one of its clearest expressions in the
phrase ‘shot while trying to escape” a pretext for extra-legal killing that
emerged during the Weimar period in the actions of police and nation-
alist paramilitaries. However, the use of summary execution became
an established institutional practice among SS and police forces under
the Nazi regime and extended to the Wehrmacht with the start of the
war. Without doubt, Adolf Hitler’s intervention in creating a parallel
legal code through his personal edicts proved decisive in the transfor-
mation of killing under the pretext of alleged escape attempts into an
accepted and routine bureaucratic practice. Further, Reich Leader of
the SS and Chief of the German Police Heinrich Himmler, and the SS
and police forces under his command, provided the means by which
the Fiithrer’s conceptions of crime and punishment advanced legal fic-
tion into recognized legal terror in which summary murder became a
bureaucratic prerogative.

Hitler ultimately succeeded in justifying state sanctioned murder
and summary executions for ‘crimes committed in the name of pro-
tecting the Volk from moral danger’ as demonstrated by judicial ac-
quiescence to Nazi killings during the ‘Night of the Long Knives’ on
30 June 1934 and in the wake of the Kristallnacht pogrom in November
1938. While these two events serve as vivid exemplars of the distortion
of legal norms, the actions of SS and police forces from the earliest days
of Nazi rule offer clear evidence of the rapid erosion of legal standards.

5 Sebastian Haffner, The Ailing Empire: Germany from Bismarck to Hitler, trans. by Jean Stein-
berg (New York: Fromm International Publishing, 1989), p. 183.

6 Claudia Koonz, The Nazi Conscience (Cambridge, MA: Harvard University Press, 2003), p. 98;
Saul Friedlander, Nazi Germany and the Jews: The Years of Persecution, 1933-1939 (New York:
Harper Collins, 1997), pp. 276-77.
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In his study of the German legal system, the historian Michael
Stolleis remarked, “The conditions of this dictatorship provide an es-
pecially good model for studying how traditional legal doctrine was
distorted and devalued by a result-oriented vulgar jurisprudence [. . .]
and how the individual processing of reality was deformed by exter-
nal and internal pressure’” For his part, Hitler, after becoming Reich
Chancellor, exerted enormous pressure on the legal system and creat-
ed the expectation that judicial officials ‘were ultimately answerable
to the ‘national community’, not to abstract legal principles’.® Indeed,
Hitler and Nazi leaders demonstrated open ‘contempt’ for ‘the German
bureaucracy, with its notions of legal authority, proper procedure, and
paternalistic responsibility’. The Fithrer widely mocked ‘jurists and
officials afraid to jump over their own shadows’® Such displays of
public ridicule most certainly influenced the perceptions and actions
of the Nazi Party rank and file, and more specifically the paramilitary
arms of the SA and the SS.

During the National Socialist dictatorship, SS and police forces
made frequent use of the phrase ‘shot while trying to escape’ to de-
scribe the killing of the regime’s putative political and racial enemies
within the confines of the concentration camps, the Jewish ghettos,
and in anti-partisan operations in the East. In many cases, the phrase
vindicated summary executions by providing a veneer of legality that
served as both a euphemism and a justification for murder. The prac-
tice of summary execution prior to World War II and the expanded use
of such killings after the start of the conflict illustrate the implementa-
tion of one form of legal terror and provide an important insight into
the nascent process by which mass murder and cold-blooded atrocity
was rationalized, legitimized, and normalized under the Nazi regime.
The Nazi use of extra-judicial killing was not unique to the regime but
had its origins in actions taken by police forces under Weimar. As this
article reveals, this practice extended from the earliest years of the
Weimar Republic.

7 Michael Stolleis, A History of Public Law in Germany, 1914-1945, trans. by Thomas Dunlap (0x-
ford: Oxford University Press, 2004), p. 251.

8 Nikolaus Wachsmann, Hitler’s Prisons: Legal Terror in Nazi Germany (New Haven, CT: Yale
University Press, 2004), p. 69.

9 Christopher Browning with Jiirgen Matthaus, The Origins of the Final Solution: The Evolution
of Nt;zi Jewish Policy, September 1939-March 1942 (Lincoln: University of Nebraska Press,
2004), p. 399.
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Legal Fiction under Weimar

After World War I, German nationalist paramilitary groups routinely
used the euphemism ‘shot while trying to escape’ to eliminate polit-
ical enemies. In perhaps the most prominent example, members of a
secret unit of military veterans took custody of the German Commu-
nist leaders Karl Liebknecht and Rosa Luxemburg in January 1919. In
Liebknecht’s case, he was first beaten and then driven to the Tiergarten
in Berlin and executed. The ‘official’ explanation given for his death,
and the report circulating in the press, was that he had been shot while
attempting to escape as his captors fixed a flat tire.® As a young man,
Sebastian Haffner recalled hearing of the murders and stated, ‘[a]s far
as [ know, that was the origin of ‘shooting while attempting to escape’,
which has since become the conventional manner of dealing with po-
litical opponents east of the Rhine’"" Additionally, Haffner raised ques-
tions about the professionalism and neutrality of the Prussian police,
and he noted how such killings were exclusively associated with the
murder of communists.

The devolution of traditional legal protections and the breakdown
in the rule of law reached from Berlin to Munich. The lawyer Max
Hirschberg described the ‘total dissolution of law’ in the Bavarian cap-
ital in the early 1920s. He labelled the right-wing government under
Gustav von Kahr as a ‘fascist dictatorship’ well before Hitler and the
Nazi Party attempted to overthrow the state government in Novem-
ber 1923."” Already in 1922, Emil Gumbel, a professor of mathematics
and a left-wing activist and writer, published a work detailing the
evisceration of German legal protections and the normalization of
political murder throughout Germany by right-wing hit squads in the
years after World War I. Gumbel’s work, Four Years of Political Murder,
declared that ‘protective custody” had become a means by which ‘hun-
dreds of these detainees were shot allegedly attempting to escape [. . ]

10 Mark Jones, Founding Weimar: Violence and the German Revolution, 1918-1919 (Cambridge:
Cambridge University Press, 2016), pp. 233-38. After executing Liebknecht, the men returned
to take Rosa Luxemburg into custody. They beat and shot her and then dumped her body
into a canal in Berlin. In this case, her gender and her diminutive stature may have made the
legal fiction of an escape attempt too ridiculous even for her right-wing killers.

11 Sebastian Haffner, Defying Hitler: A Memoir, trans. by Oliver Pretzel (New York: Farrar, Straus
and Giroux, 2002), pp. 33, 91.

12 Brenner, p. 251.
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a public euphemism for extra-judicial execution, to which the courts
appeared to turn a blind eye’.?

In his memoir, the playwright and left-wing revolutionary Ernst
Toller described the rise of violence within Bavaria and the use of po-
litical murders by right-wing extremists in this period. In fact, Toller
himself was almost a victim. After his arrest, he noted how a sym-
pathetic guard had saved him from an execution plot by a group of
ex-soldiers, under the pretext of ‘shot while trying to escape’, sched-
uled to take place during his exercise period in the prison yard.* The
participation of demobilized or active soldiers in summary execu-
tions of left-wing figures was not unique to Bavaria. For example,
the former Imperial officer, popular author, and social democratic
convert after World War I, Hans Paasche, perished at the hands of
soldiers from the right-wing Ehrhardt Brigade at his farm in West
Prussia on 21 May 1920. The killers shot Paasche in the back as he
walked towards his house and successfully defended the murder with
the police authorities as an ‘escape attempt’ (Fluchtversuch).® In the
early 1920s the willingness to use lethal force against real and alleged
opponents of the state also extended to legitimate police forces, who
proved especially ready to use their firearms against communists and
labour activists within Bavaria seeking to organize unions or to pro-
mote general strikes.”®

The use of lethal force by police forces during the early Weimar Re-
public was not merely limited to Bavaria but also extended to other
states, notably Prussia. The legal fiction of ‘shot while trying to escape’
was in fact embedded in Weimar police structures since the Republic’s
tumultuous birth. Police forces, especially in large urban areas such as
Berlin, became involved in radicalized acts of violence in which the
liberal use of their firearms during large-scale civil unrest became
common. The most prominent example occurred in the capital as the
Communist Party and its members prepared to celebrate the tradition-
al workers’ holiday on 1 May 1929, despite a ban on public demonstra-
tions. Over the course of three days, a ‘war psychosis’ reigned within

13 Timothy W. Ryback, Hitler's First Victims: The Quest for Justice (New York: Alfred A. Knopf,
2014), pp. 102-04.

14 Ernst Toller, | was a German: The Autobiography of a Revolutionary, trans. by Edward Crank-
shaw (New York: Paragon House, 1990), pp. 225-26.

15 Auf der Flucht’ erschassen: Schriften und Beitrdge von und tber Hans Paasche, ed. by Helmut
Donat (Bremen: privately printed, 1981), pp. 22-23, 134-43.

16 Johannes Schwarze, Die Bayerische Polizei und ihre histarische Funktion bei der Aufrechter-
haltung der éffentlichen Sicherheit in Bayern von 1919-1930 (Munich: R. Wafle, 1977), p. 220.

JOURNAL OF PERPETRATOR RESEARCH 8.1 (2025)



E. B. WESTERMANN

the police barracks as policemen engaged in on-and-off battles with
communists for control of Berlin’s streets.” During the ‘bloody May’
protests, policemen fired 10,981 rounds of ammunition over a four-day
period killing thirty-three and wounding ninety-eight persons. In con-
trast, no policemen were killed and of the forty-seven injured officers,
only one had a gunshot wound.”® Responding to numerous charges of
excessive force, the Berlin police authority denied responsibility based
on the inability to identify specific policemen involved in lethal shoot-
ings, the alleged culpability of victims involved who took ‘unnecessary
risks’, or by arguing that the victims’ wounds had not been fatal and
death occurred due to other factors.”

‘Bloody May’ was not the first occasion involving the lack of ‘weap-
ons discipline’ and displaying the readiness of Weimar policemen to
use their firearms, especially against communists. While the condi-
tions justifying the use, and especially the first-use of firearms, by the
Prussian police remained a contested point even among some legal ex-
perts at the time, summary execution was clearly outside the law even
if it could not always be proved.” For example, the armed uprising of
communist groups in Saxony in March 1921 provided a precedent for
the use of lethal force by the police that involved the legal fiction of re-
sistance or flight on the part of the victims. Police units from across the
Republic engaged communist workers in battle at the Leuna industri-
al works near Leipzig resulting in numerous casualties and the arrest
of some 1,800 persons. During the operation, four ‘agitators’ allegedly
attempting to free their comrades were ‘shot while trying to escape’.
Almost forty investigations of police misconduct involving ‘illegal kill-
ing or physical abuse’ were launched in the wake of the unrest. In one
case, Paul Miiller, a Communist Party leader, was arrested on 26 March
by members of a Diisseldorf police company and subsequently reported
as ‘shot while trying to escape’. The ensuing investigation into Miiller’s
death revealed that the police used the pretext of transporting him to
jail in order to take him to an isolated area where he was killed: events

17 Hsi-huey Liang, The Berlin Police Force in the Weimar Republic (Berkeley: University of Cali-
fornia Press, 1970), pp. 107-08.

18 LeBmann, p. 274.

19 Liang, pp. 107-08.

20 Siegfried Zaika, Polizeigeschichte: Die Exekutive im Lichte der historischen Konfliktforschung
(Libeck: Georg Schmidt Rémhild, 1979), pp. 55-57.

21 Christian Knatz, ‘Ein Heer im grinen Rock’? Der Mitteldeutsche Aufstand 1921, die preuBische
Schutzpolizei und die Frage der inneren Sicherheit in der Weimarer Republik (Berlin: Duncker
and Humblot, 2000), p. 168.
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that closely paralleled the murder of Fechenbach over twelve years lat-
er. In another case, the communist Karl Otto Peter was reported as shot
and killed while ‘plundering’ and ‘resisting arrest’. In fact, a subsequent
investigation found that Peter had been arrested and shot on the orders
of Police Captain Hans Ramshorn, a former member of the notorious
right-wing Ehrhardt Brigade.”

The acts of summary execution and the employment of lethal force
under Weimar, and the use of the legal fiction of ‘shot while trying to
escape’, provide several important insights. First, these actions indi-
cate that lethal violence, to a degree, had emerged and been normal-
ized within German society during the 1920s. Second, the use of deadly
force, especially against members of the parties of the Left, highlights
the growing perception of these parties as an existential threat to gov-
ernance, at least amongst those tasked with maintaining public order.
Finally, and perhaps most importantly, the justification of summary ex-
ecution under the pretext of escape attempts by police and nationalist
paramilitary formations set an ominous precedent for the expansion of
such practices after Hitler became chancellor. In one sense this prec-
edent, much like the routine invocation of Article 48 under Weimar,
created a continuity in action that would be embraced by Hitler and his
Nazi Party whether in the form of the ‘Enabling Act’ or the so-called
shooting directive.

From Legal Fiction to Bureaucratic Norm

Hitler’s appointment as Reich Chancellor initiated a campaign aimed
at the ‘destruction of Marxism’ within Germany: a goal shared by
traditional elites within the military, industry, and the government.?
Legal terror and the use of procedural legality would form the basis
for the assault on the bastions of the parties of the Left, and, eventu-
ally German Jews, while the German police and Nazi paramilitary
formations would serve as the foot soldiers for the consolidation of
Hitler’s power.* In the case of the former, Hermann Goring, in his
role as Minister President of Prussia, issued a ‘Shooting Directive’

22 Knatz, pp. 196-99.
23 lan Kershaw, p. 436.
24 Richard Bessel, 'Violence as Prapaganda: The Role of the Storm Troopers in the Rise of Na-

tional Socialism', in The Formation of the Nazi Constituency, 1919-1933, ed. by Thomas Childers
(Totowa, NJ: Barnes & Noble Books, 1987), p. 138.
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on 17 February 1933 that instructed Prussian policemen to develop
‘friendly relations’ with the SA and the SS while adopting the ‘harsh-
est measures’ against enemies of the state, specifically the Commu-
nist Party and its supporters. Goring ordered, ‘Police authorities,
who in the execution of these duties make use of their firearms, will
be supported by me regardless of the consequences of their actions’»
Goring’s directive established an expectation for Prussian policemen
to shoot first and ask questions later, a mindset shared by SS camp
guards.® It also created an organisational practice that normalized
the use of firearms by the police in dealing with alleged enemies of
the state, whether criminal or political.

After the Nazi seizure of power the creation of hundreds, if not
thousands, of ‘wild concentration camps’ and prisons throughout Ger-
many under SA and SS control, in which communists, socialists, and
Jews were humiliated, tortured, and killed, reflected a process in which
the legal authority of the state was being transgressed and replaced by
legalized state terror.” Furthermore, the perversion of the legal precept
of ‘protective custody’ (Schutzhaf) and ‘preventive custody’ from their
original intent as legal protections to their use as punitive measures
by police and party auxiliaries degraded the authority of the public
prosecutor and symbolized the advent of legal fiction in which judi-
cial concepts lost their true meanings.?® One of the legal fictions that
permeated the concentration camp complex was the use of summary
execution under the pretext of ‘shot while trying to escape’. SS camp
guards received instructions to employ this euphemism ‘as a way of
disposing of certain inmates’.?®

25 Das Dritte Reich: Die Zertrimmerung des Parteienstaates und die Grundlegung der Diktatur,
vol. 9, ed. by Herbert Michaelis and Ernst Schraepler (Berlin: Dokumenten Verlag Dr. Herbert
Wendler & Company, 1964), p. 38, author's translation.

26 Elissa Mailander, Female SS Guards and Workaday Violence: The Majdanek Concentration
Camp, 1942-1944, trans. by Patricia Szobar (East Lansing: Michigan State University Press,
2015), p. 220-22.

27 Leni Yahil, The Holocaust: The Fate of European Jewry, 1932-1945, trans. by Ina Friedman and
Haya Galai (New York: Oxford University Press, 1990), p. 62. Yahil notes that Jews were killed
in the early manths of Nazi rule using the formulaic rationale of shot ‘while trying to escape’.

28 George C. Browder, Foundations of the Nazi Police State: The Formation of SIPO and SD (Lex-
ington: University Press of Kentucky, 1990), pp. 53-54.

29 Henry V. Dicks, Licensed Mass Murder: A Sacio-psychological Study of Some SS Killers (New
York: Basic Books, 1972), p. 100.
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Reading between the Lines: Euphemism and Murder

Within the Third Reich, the emphasis on the use of lethal force was a
necessary first step in the process of broadening and normalizing the
use of terror by the state. Rudolf Diels, the first head of the Gestapo
(Secret State Police) discussed the initial wave of violence aimed at
‘Conservatives, Democrats, Catholics, Jews, Communists and Pac-
ifists’ during the Nuremberg Trials by noting, “These murders were
camouflaged by the expression: ‘shot while trying to escape’ or ‘resist-
ing arrest’ or similar things.. He continued, ‘Approximately 5[0o]-700
people perished during this first wave of terror (from March until
October 1933 approximately)’3° In just one example, the 7 March 1933
Berlin edition of the Nazi controlled newspaper, Vilkischer Beobach-
ter, made prominent mention of two imprisoned communist leaders
‘shot while trying to escape’' As a young boy living in Nazi Germany,
Bernt Engelmann remembered the ubiquity of such newspaper stories
and remarked, ‘prisoners had simply been executed, “shot while trying
to escape”. He also recalled, ‘Everyone knew what that phrase really
meant’?

Willy Cohn, a German Jewish diarist, did not have to read between
the lines. In a diary entry of 10 August 1933, Cohn noted Fechenbach’s
murder and wrote, ‘At this time, many people are being shot while try-
ing to escape. One doesn’t dare to think about it’3 Another contem-
porary witness, Victor Klemperer, an astute observer and diarist of
Nazi Germany, regularly commented on individuals executed under
the pretext of escape attempts. In a diary entry of 24 May 1942, he ex-
pressed his anger and incredulity upon hearing that Ernst Kreidl, an
acquaintance, was reportedly shot in a failed attempt to escape from
the camp at Buchenwald. Klemperer recorded his incredulity, “The man
certainly did not have the faintest thought of attempting an absolute-
ly impossible escape’. He continued, ‘Sixty-three years old, weakened,
prison clothing, without money [. . ] And in broad daylight’. With pal-

30 Office of United States Chief of Counsel for Prosecution of Axis Criminality, Nazi Conspiracy
and Aggression, vol. V (Washington, D.C.: Government Printing Office, 1946), p. 289. Testimony
of Rudolf Diels, document 2544-PS.

31 Zwei Kommunistenfihrer beim Fluchtversuch erschossen’, Vélkischer Beobachter (Berlin
edition), 7 March 1933, p. 2.

32 Bernt Engelmann, In Hitler's Germany: Everyday Life in the Third Reich, trans. by Krishna Win-
ston (New York: Schocken Books, 1986), p. 3.

33 Willy Cohn, Kein Recht, Nirgends, vol. 1(Cologne: Bohlau Verlag, 2007), p. 67, author’s translation.
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pable disgust, he finished by remarking, ‘Undisguised murder. One of
thousands upon thousands’3*

If private citizens recognized the new reality of legalized state ter-
ror, so too did government officials who participated in the legal deceit.
Friedrich Kellner, a German judicial official who opposed the Nazi re-
gime, confided in his diary in September 1939 regarding the breakdown
of the rule of law within Germany. He wrote that ‘harmless utterances’
sent thousands to concentration camps, and numerous of these prison-
ers were shot during alleged escape attempts.® Similarly, the chief pub-
lic prosecutor for Berlin in 1935 argued that SS regulations concerning
the use of lethal force to execute prisoners ‘shot while trying to escape’
did not exonerate these men from legal proceedings for manslaughter
since ‘they [the regulations] do not have the force of law’ and remained
in the strictest sense ‘illegal’ killings’. However, senior officials in the
Justice Ministry simply chose to suspend charges against the perpetra-
tors.3* What this public prosecutor failed to understand was the fact that
de facto bureaucratic practice had replaced traditional legal precepts.
Actions designed to protect the health of the people’s community had
now become the law of the land. As Stolleis observed, the German legal
profession as a whole experienced a ‘self-immunization of perception’
in which the ‘fictitious’ and the ‘absurd’ became reality” The SS guards
committing these murders were quite aware of the judiciary’s complic-
ity in these acts. In a postwar interview, one SS guard detailed, ‘Here
were all the judges, and they just signed the death certificates which we
turned in to them without question. We had lost our sense of right!’3*

The newspaper report concerning the killing of Fechenbach points
to the role of the concentration camps in the extension of a process

34 Victor Klemperer, | Will Bear Witness: A Diary of the Nazi Years, 1942-1945, trans. by Martin
Chalmers (New York: The Modern Library, 2001), 59-60, 151, 165-168, 170, 209. By 1943, Klem-
perer, a Jewish convert to Christianity, protected by his marriage to an Aryan woman, noted
increasing reports of Gestapo killings of protected Jewish partners during alleged escaped
attempts from custody.

35 My Opposition: The Diary of Friedrich Kellner-A German against the Third Reich, ed. and trans.
by Robert Scott Kellner (Cambridge: Cambridge University Press, 2018), p. 37.

36 Ingo Miller, Hitler’s Justice: The Courts of the Third Reich, trans. by Deborah Lucas Schnei-
der (Cambridge, MA: Harvard University Press, 1991), pp. 175, 178. It is important to note that
these complaints were not based on moral or ethical considerations, but rather related to
bureaucratic and procedural objections involving the ability of the SS to bypass the existing
legal system. See also Martin Broszat, The Hitler State: The Foundation and Development of the
Internal Structure of the Third Reich, trans. by John W. Hiden (London: Longman, 1981), p. 336.

37 Stolleis, pp. 251-52.

38 Quoted in Dicks, p. 100.
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of legal terror, but also to the emergence of the camps as sites of state
sanctioned violence that ‘normalized extreme violence, torture, and
murder’?® The German Communist Lina Haag criticized the ‘judicial
despotism’ of the Nazi regime and remarked, In a concentration camp
there was no longer any pretence of legality to which one could appeal’.+«°
Throughout the camp system in Germany and the occupied territories,
real and alleged ‘escape attempts’ provided the ‘legal’ grounds for both
individual and mass killing from the first days of the camps’ operation.

At Dachau, the killing of prisoners ‘shot while trying to escape’ be-
came a routine aspect of daily life. For example, SS guards used this pre-
text to execute a range of political and racial enemies including a Jewish
businessman, Erwin Kahn, on 12 April; a communist functionary, Leon-
ard Hausmann, on 17 May; and a Munich lawyer, Alfred Strauss, on 24
May 1933. The SS guard Karl Ehmann shot Hausmann at point blank
range after escorting him out of the camp into the nearby woods and
later bragged about his actions at a local pub.# Ehmann’s willingness to
boast about the killing in a public locale reveals the perpetrators’ com-
fort in discussing and legitimating these acts in the public domain.

The historian Christopher Dillon notes that such murders were in-
tended to be ‘exemplary’ and that they involved the creation of a ‘fic-
tive official explanation’ for the murder of camp prisoners.+ One state
prosecutor from Munich, Josef Hartinger, unsuccessfully attempted to
expose this legal fiction in order to charge and arrest the SS murderers.
He was thwarted by a system that already in 1933 was rapidly tilting in
favour of the SS by superseding traditional judicial prerogatives.® In a
similar manner, killings in Buchenwald demonstrate that such actions
were by no means limited to Dachau. Opened in the summer of 1937,
the Jena state prosecutor reported on the results of an investigation of
camp deaths to the Justice Ministry, In the first weeks, seven escaping
inmates were shot by guards’. The state prosecutor then noted the good
cooperation between his office and the camp’s leadership and stated,
‘judicial proceedings [against the guards] have been set aside’.

39 Nikolaus Wachsmann, KL: A History of the Nazi Concentration Camps (New York; Farrar,
Straus and Giroux, 2015), p. 626.

40 Lina Haag, How Long the Night, trans. by EW. Dickes and Arnold Bender (London: Victor
Gollancz, 1948), pp. 87, 116.

41 Christopher Dillon, Dachau and the SS: A Schaaling in Violence (Oxford: Oxford University
Press, 2016), pp. 10, 38-40.

42 Dillon, pp. 42-44.

43 Ryback, pp. 180-188.

44 Wachsmann, p. 175.
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War and Mass Murder

The use of fictive narratives, whether in the practice of ‘shot while try-
ing to escape’, or the requirement for an SS doctor to certify a prisoner’s
health prior to floggings, provide examples of illusory legal protections
that rationalized, normalized, and ultimately justified transgressive
violence in the minds of the perpetrators. The outbreak of war in 1939
radicalized 