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1. Introduction

Free movement of persons is a fundamental freedom of the EU. It lies at the foundation of the European
Economic Community (EEC) and is an important condition for realising the internal market. Free movement
can help to reallocate labour where it is most needed and thus it can contribute to economic growth. In
other words, the market is the (original) source of this fundamental right. Furthermore, free movement and
equal treatment of workers have been closely intertwined from the very moment establishing the EEC. If
workers have the right to work in another country, but can be denied a job on grounds of nationality, if lower
wages are paid compared to national workers or access to social security is restricted, they will have to
return to the State of origin and thus the right of free movement becomes illusory. This is still true nowadays
and for this reason equal treatment is essential to the right of free movement.

Yet, free movement and equal treatment of workers have come under pressure in the past decades. One
factor was the creation in 1992 of a Treaty right to move and reside granted to all EU citizens (now Article
21 of the Treaty of the Functioning of the European Union (TFEU)) explicitly detaching free movement
from its economic foundation and the interest of the market.! A second factor was the accession of new
Member States in 2004. This led to increased disparities in wealth and social protection across the borders.
The disparities between the Member States encourage movement of citizens (both economically active
and inactive) from the poorer to the richer Member States. It also meant that entrepreneurs in the poorer
countries have made use of the right of free movement, this time of services, by accepting work in the richer
Member States. They were and are often able to compete with lower wage rates for their workers. Both this
social development (awarding the right to free movement to EU citizens) and market development (persons
and enterprises seeking work in Western States) in a context of important differences between Member
States have impacted negatively on the principle of equal treatment underpinning the free movement of
persons and the social dimension of the market. Indeed, social protection of EU migrants is mainly at the
cost of the host State, which may threaten, in the view of the latter, its welfare system. Furthermore, service
providers can pay lower wages than the rates applicable in the host country, which can threaten social
cohesion in the host State and lead to loss of jobs in some sectors. It is thus frequently argued that free
movement of persons can lead to welfare tourism threatening the welfare State and to social dumping
when EU workers are working at lower wage rates. However, in general the available data put the actual
occurrence of welfare tourism and social dumping into perspective, inter alia because the figures on
persons exercising their right of free movement are still relatively low.? Yet, heated discussions and related

*  Catherine Jacqueson, Associate Professor of EU law, WELMA centre, Law Faculty, Copenhagen University, email: ccj@jur.ku.dk.

** Frans Pennings, Professor of Labour Law and Social Security Law, University of Utrecht, email: f.pennings@uu.nl.
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Directives 90/364, 90/365 and 93/96, the Maastricht Treaty ‘constitutionalised’ it and the Residence Directive 2004/38 further elaborated
it with few restrictions and conditions.
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fears do exist and have had important influence on Member States’ policies and on the case law of inter
alia the Court of Justice of the European Union (CJEU). Tensions linked to free movement of persons have
been further exacerbated following the refugee crisis of 2015. Migration, mobility and free movement are
thus considerably more contested and negatively depicted than before. This negative sentiment reached
a provisional peak in the pre-Brexit referendum discussions (see also Barnard and De Vries in this Special
Issue).

In order to contribute to an analysis of this situation and propose some recommendations, we will
highlight and discuss the social and economic conditions of the free movement of EU citizens. We will
discuss their relevance in the post Lisbon context of a social market economy. These analyses may help to
understand why particular distinctions are made and how to assess current developments.

This contribution proposes to investigate three forms of mobility within the EU, that of workers
(Section 2),? of EU citizens, i.e. economically inactive persons (Section 3) and of posted workers (Section 4).
In respect of all three categories, there is a tension between social and market interests, which appears
most clearly, when we compare the right of equal treatment of these respective categories with workers
or persons in the host State. For each of the distinguished groups we will discuss which equal treatment
perspective is chosen by the EU legislature, the underlying rationale and how this can be maintained in
a social market economy. In so doing, we examine the legal developments against the three essential
elements underpinning the economic model praised by the EU: the social, the economic and the market.
Yet, these concepts are hard to define and depend to a certain extent on the eye of the beholder. For the
purpose of this contribution, by the term social we will essentially refer to the level of protection of migrant
EU citizens in the host State compared to nationals. The ‘economic’ element relates, in this contribution,
essentially to budgetary considerations of the host State, where EU citizens can be considered, depending
on the situation, somewhere between an asset and a burden. The market concept is closely tied to the
economic considerations just mentioned, but is more specifically linked to the core concepts of free trade
and competition between undertakings. This means that in order to realise an internal market, barriers
to offer services across borders have to be removed as well as restrictions on competition. In the context
of a social market economy, the freedom of undertakings and competition are restricted, if necessary, by
social values. This balancing between market and social values is at the core of this research. Thus, when
discussing legal developments within the context of the free movement of people, we will turn to these
concepts and assess how they are weighted against or linked to each other and how they have evolved over
time.

We thus expect that the social market economy will, on the one hand, explain the ‘why’ in discussing the
right of equal treatment of free movers and the limitations to this right. On the other hand, the social market
economy has also a normative dimension, which enables us to discuss perspectives on how equal treatment
can develop. We argue that the social component in the market economy requires a revision of what is
seen as fair competition in the direction of outlawing social dumping. We also find that the persistence of
the market elements pleads for allowing a free movement of persons, which does not substantially disturb
the economy of the host Member State. In our discussions and conclusion, we propose some avenues to
address the tensions linked to the free movement of persons in the perspective of a social market economy.

2. Free movement of workers: a fundamental freedom under pressure

The right of free movement of workers has been the cornerstone of the EU since the creation of the EEC
in 1957. It has a firm economic basis but also a social dimension as demonstrated, for example, by the
broad interpretation of the concept of worker. Yet, such social dimension has recently been contested at

of EU Immigration on the Tax-Financed Welfare State: Testing the “welfare Burden” Thesis’, (2017) European Union Politics, p. 620-39 and
D.S. Martinsen, G. Pons Rotger, J.S. Thierry, ‘Free movement of people and cross-border welfare in the European Union: Dynamic rules
limited outcomes’, (2018) JESP p. 1-16. In respect of social dumping, see the references mentioned in footnotes 53 and 55.

3 For self-employed — the other category of economic active persons — additional free movement and equal treatment rules exist, not
discussed here (Article 49 of the TFEU).

65 Utrecht Law Review | Volume 15 | Issue 2, 2019 | Special Issue: Social Market Economy



Catherine Jacqueson, Frans Pennings

national level. We will conclude this section by proposing a few avenues to address the tension between the
economic and the social.

2.1. The case law of the CJEU: a broad interpretation of ‘workers’

This freedom has, like the other freedoms, a firm economic basis: it aims at ensuring that labour is allocated
where it is needed most, stimulating movement of workers from areas with high unemployment to places
with shortages of labour. Such reallocation certainly benefits the economies of the Member States and
is necessary for an internal market. Furthermore, workers from other Member States have to be treated
equally compared to national workers, as is stipulated by Article 45 of the TFEU and Regulation 492/2011
(and their predecessors).* Equal treatment is seen as necessary, as otherwise the right of free movement
may be hampered; if EU workers are not put on the same footing as the nationals of the host State, they may
not make use of this freedom. Moreover, if foreign workers are cheaper than the national workers and are
recruited on a large scale, the social system of the host State would be undermined. This would put pressure
on wages and on the social contributions that are paid to the social funds in the host State.

This argument combines both economic and social rationales. In its case law, the CJEU does not ‘weigh’
the relevance of the economic factors in each situation to grant free movement and equal treatment. It is
sufficient that a person performs an economic activity, however small. Workers are thus protected because
of their status as workers, regardless of the amount of the contribution to the host State as long as the
threshold for being a worker is met. They are assumed — as a category — to contribute to the economy of
the host State where they pay taxes and social security contributions.> Equal treatment extends to all social
advantages® and workers must not be discriminated on the basis of nationality as regards all welfare benefits,
including social assistance,” in the country of work (with the exception of war compensation benefits).?

The question remains of who qualifies as a ‘worker’ and thus deserves equal treatment. According to the
CJEU, e.g. in the Blum judgment,® the term ‘worker’ in Article 45 of the TFEU and Regulation 492/2011 has
a Community meaning and, since it defines the scope of a fundamental freedom it must not be interpreted
narrowly. The essential feature of workers is that they perform work for a certain period of time for and
under the direction of another person or organisation for which they receive remuneration. Only EU
citizens, who perform activities on such a small scale that they are purely marginal and ancillary are not
considered to be workers.X® Such broad interpretation was further justified on the social ground of raising
the standard of living of EU citizens, one of the objectives of the Community. As the CJEU explained in
Levin, ‘(...) part-time employment, although it may provide an income lower than what is considered to
be the minimum required for subsistence, constitutes for a large number of persons an effective means
of improving their living conditions’.}* Sometimes it is argued that workers with a low wage or a very short
work history in the host State may be a burden for the welfare State if they have to be treated equally
from the first moment. Such workers can have access to study grants, even if they work in a small part-
time job or they can claim an income support benefit if they have a low income (if such benefits exist in
the host country). The CJEU has, however, not changed its interpretation of the term worker so far. On the
contrary, it has maintained its broad interpretation, including persons who have worked for a very short
period and/or in a job with minor income. The Court recently confirmed its inclusive approach in Tarola,
where it ruled that two weeks in employment might be sufficient to be regarded as a worker and maintain
this status upon redundancy for at least six months.*? Indeed, workers who lose their job retain their status

4 0J2011,L141.

5 Case C-542/09, Commission v the Netherlands, ECLI:EU:C:2012:346.

6 Case 65/81, Reina, [1982] ECR 33.

7 Case 248/83, Hoeckx, [1985] ECR 982.

8 Case 207/78, Even, [1979] ECR 2019.

9 Case 66/85, Blum, [1986] ECR 2121.

10 Case 197/85, Brown, [1988] ECR 3205.

11 Case 53/81, Levin, [1986] ECR 1035, para. 15.

12 C-83/17, Tarola, ECLI:EU:C:2019:309. For older rulings, see for example, joined cases C-22-23/08, Vatsouras and Koupatantze, [2009] ECR
344,
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as workers and the protection thereof under certain circumstances. The CIEU was the first to pin down this
legal principle, which was subsequently endorsed by the EU legislature (see also Article 7(3) of Directive
2004/38 (Citizenship Directive)).

There have been some limited exceptions to the principle of equal treatment concerning workers who
are not living in the country where the social benefit are claimed, such as the judgments Hartmann* and
Geven.” In the latter case, the link with the host State — where the worker was not living and where she
worked in only minor employment — was considered too weak to grant equal treatment. Also in respect of
children of frontier workers,® the CJEU considered the sole link of working by the parents as insufficient and
required additional links.?” Yet, this does not mean that the broad concept of ‘worker’ has been abandoned
by the Court. In contrast, in its recent ruling in the Tarola case mentioned above, the Court made clear that
while it is up to the Member States to exclude persons with short employment from social benefits, they
cannot discriminate on grounds of nationality in accessing the benefit.

2.2. Tensions at national level

The CJEU’s broad approach to the concept of worker has not always been followed by national authorities
as some interpretations are more restrictive. In the UK, for instance, a person performing work must have
an income above the minimum earnings threshold, i.e. GBP 155 (approx. EUR 207) a week, in order to be
considered a worker, which amounts to 23 hours of work a week for a person earning the minimum wage.*®
In Vatsouras, the Court considered that a wage of EUR 169 a month below the minimum subsistence level
was not necessarily too small for Mr. Vatsouras to qualify as a worker.'® Furthermore, if we reason in terms
of working hours, 5.5 hours work a week in the Genc case, could depending on the circumstances, be seen
as genuine and effective work pursuant to Article 45 of the TFEU.? In the Netherlands, EU citizens are
considered as workers if they earn more than 50% of the applicable public assistance rate, i.e. more than
50% of EUR 1,524 per month for a couple, or more than 50% of EUR 1,060 for a single person in 2016, or
if they work at least 16 hours per week.?* This requirement seems higher than that discussed in the Genc
judgment. There is no general overview of the conditions in other Member States, but there seem to be
different approaches, often more based on discretion by civil servants than legislation. It is obvious that this
creates serious legal uncertainty.?

These national interpretations stand in contrast to the case law of the CJEU, in which the fundamental
rights of migrant workers to free movement and equal treatment have been given a broad meaning. If

13 0J 2004 L 158/877. EU citizens who have worked for less than a year keep their status of worker for ‘not less than’ six months, whereas
for those with more than one year of work, their protection is in principle without limitation of time.

14 Case C-212/05, Hartmann, [2007] ECR 6333.

15 Case C-213/05, Geven, [2007] ECR 438.

16 See for example, Case C-20/12, Giersch, case C-238/15, Verruga, ECLI:EU:C:2016:949 and joined cases C-401/15 to C-403/15, Depesme
and others, ECLI:EU:C:2016:955 (if not living in the host State but claiming study grants in that State in order to study outside the host
State). Recently, the CJEU ruled in Case C-419/16, Federspiel ECLI:EU:C:2017:99, that Italy was entitled to subject the grant of a study
loan in medicine to a condition of five years of work in the public service of the Bolzano region or repayment of 70% of the grant with
interest as compatible with Article 45 of the TFEU as it could be justified on grounds of public health (ensuring sufficient medical staff in
the region).

17 See further C. Jacqueson, ‘Any news from Luxembourg? On study grant, frontier workers and stepchildren’, (2018) CMLR, p. 901-922.

18 An EEA migrant who has some earnings but does not satisfy the minimum earnings threshold will be assessed against a broader range
of criteria to decide whether he or she should still be considered as a worker, or self-employed, see <https://www.gov.uk/government/
news/minimum-earnings-threshold-for-eea-migrants-introduced> (last visited 1 May 2019).

19 If we recalculate this to the German subsistence rates at the time, it means that also a person earning about EUR 100 per month could
be considered a worker. It appears that the level of social assistance was about EUR 650 a month, his actual benefit was EUR 169, so this
is how we can calculate more or less his income, source: <https://www.destatis.de/GPStatistik/servlets/MCRFileNodeServlet/DEHeft_
derivate_00013559/2130200067004.pdf;jsessionid=8CDFA1BAD60D8AF88FE6DE4763DF4C78> (last visited 1 May 2019).

20 C-14/09, Genc, [2010] ECR 57.

21 Vreemdelingencirculaire 2000, part B10, section 2.2. See also S. Heeger & F. Pennings, Accessing social rights for EU citizens, Dutch
country report (2014); see also M. Seeleib-Kaiser, ‘Citizenship, Europe and social rights’, in S. Seubert et al., Moving beyond barriers
(2018), p. 158 ff.

22 See also Fresco, Comparative Report 2015, The concept of worker under Article 45 TFEU and certain non-standard forms of employment
(2016); C. O’Brien, ‘Civis capitalist sum: class as the new guiding principle of EU free movement rights’, (2016) 53 CMLRev, p. 937-978; F.
Pennings, ‘Legal barriers to access of EU citizens to social rights’, in F. Pennings & M. Seeleib-Kaiser (eds.), EU citizenship and social rights
- Entitlements and Impediments to Accessing Welfare (2018), p. 65 ff.
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national authorities do not recognise these rights for EU citizens in small jobs, this would lead to unequal
treatment in accessing social rights and in denying them social citizenship. Some Member States claim that
admitting marginal foreign workers with a short working history results in a burden for the State. Economic
grounds thus restrict the social rights of these workers. For example, some Member States have attempted
to curtail rights of workers to some social benefit on an equal treatment basis. The Settlement Agreement
between the UK and the EU prior to the British referendum on Brexit is an example of this.?® Also, Denmark
adopted an Act subjecting the right to family benefits to a condition of two years’ residence for payment of
full benefits. Following pressure from the EU Commission, practice has changed but the law was not revised,
as no majority could be found to amend it.?* The UK has also adopted a policy to restrict access of migrants
to social benefits in order to shield the alleged magnetic pull of its welfare system.?> Adding conditions for
being a worker under Article 45 of the TFEU, granting discretion to the administrative services or allowing a
difference between law and practice all create legal uncertainty. This may seriously undermine the right of
free movement.

2.3. Possible avenues for reconciliation of the social and the economic

How can the concerns of the Member States possibly be reconciled with the free movement of workers?
Member States can make their systems less vulnerable to access by foreign migrants in marginal jobs. They
can, for instance, take measures to encourage larger and better paid jobs; introduce fiscal advantages for
employers for giving larger jobs, give better education for workers, introduce (higher) minimum wages
etc. States could also reduce the number of income support schemes and other non-contributory welfare
schemes. This measure is more controversial as it impacts negatively on their ‘own’ citizens and might
backfire against the EU. However, there are alternatives that could realise a similar protection while reducing
the burden problem. Take a country with a national health system free at the point of access. It could be
difficult to shield its access from ‘outsiders’, who might easily be targeted as a burden even if they pay taxes.
An alternative is a health system in which only those who are insured have access. Instead of selecting those
who are not entitled to health care by difficult criteria, such as habitual residence, such system obliges
residents to be insured, contribute and enable them to better ‘track’ the money. Persons with low income
could be covered by an income subsidy scheme, so that the social objectives are not undermined. Under the
first system, foreigners are more seen as a threat, in the second more as a source of income.?®

Solutions can also be found at the EU level. For example, some academics have proposed to amend
the concept of worker, in particular in Regulation 492/2011, which could further specify who is a worker.?”
For example, the threshold for being a worker could be set at a minimum of 40 per cent of the minimum
wage, thus making clear that stricter definitions are prohibited. Such proposition would reduce concerns
of benefit tourism and/or EU nationals being a burden on national schemes for student grants and loans.
After all, the difference between a person working in a very low productivity job and a person not working
at all is not always easy to justify. This proposal enhances legal certainty but might be challenged before
the CJEU. The danger of revising the term ‘worker’ itself is that it has an impact on all aspects of Article
45 of the TFEU (thus not only on the access to social advantages). Such revision would allow employers
to pay lower wages to EU citizens than national workers, exclude them from a particular job on ground of
nationality or affect their right to seek work in another Member State. A more acceptable variation of the

23 Although this could be in a modest way only: the agreement provided that ’in order to take account of a pull factor arising from a Member
State’s in-work benefits regime, a proposal to amend Regulation (EU) No 492/2011 of the European Parliament and of the Council on
freedom of movement for workers within the Union which will provide for an alert and safeguard mechanism that responds to situations
of inflow of workers from other Member States of an exceptional magnitude over an extended period of time, including as a result of past
policies following previous EU enlargement’ (p. 23). So in principle, only a temporary exception is possible in extraordinary situations,
<https://www.consilium.europa.eu/media/21787/0216-euco-conclusions.pdf> (last visited 1 May 2019).

24 Lov nr. 1609 om andring af lov om bgrnefamilieydelse, lov om bgrnetilskud og forskudsvis udbetaling af barnebidrag og lov om et
indkomstregister, 22 December 2010. The requirement was increased to six years from 1 January 2018 (LOV No 1402 of 05/12/2017).

25 N. Harris, ‘Demagnetisation of social security and health care for migrants to the UK’, (2016) EJSS, p. 130-162.

26 F. Pennings, ‘The response of residence-based schemes in the Netherlands to cross-border movement’, (2016) EJSS, p. 106-129. See also
Harris, note 25.

27 Pennings, ‘Legal barriers to access of EU citizens to social rights’, supra note 22.
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same proposal is that the thresholds depend on the type of benefit and only apply to specific benefits.
Income support topping up low wages and study grants are examples of such benefits. This can be achieved
through amending Article 24 of Directive 2004/38 and Article 7 of Regulation 492/2011, adding a few
limited exceptions to the principle of equal treatment. This is a more subtle approach. If it is desirable that
workers must, say for the first five years, have no access to a particular income support benefit if they work
less than 20 hours a week, it is better to state this in the equal treatment rule than to change the concept
of worker as a whole. Again, there might be a risk that the CJEU would find such derogations in conflict
with the Treaty, this time especially with the principle of equal treatment enshrined in Articles 45 and 18
of the TFEU. Yet, the Court has traditionally granted a great leeway to the EU legislator, which is much
broader than that given to national legislators and authorities restricting free movement. Of course, this
proposal requires that a majority for the revision of the Regulation can be reached within the Council and
the European Parliament.

A last proposal is to give Member States the power to define the term worker and thus legitimating the
practice actually taking place in some Member States. The idea is that in order to save the fundamental
principle of equal treatment of workers, Member States should be allowed to rely on their national
definitions of the concept of worker, provided that they apply to their own citizens.?® In this way, equal
treatment will be strengthened by extending its application to the very concept of worker. This proposition
has the advantage of firmly anchoring free movement in the principle of equal treatment. It thus avoids the
danger of allowing exceptions to equal treatment, which might be a slippery slope. In addition, it might be
more politically acceptable as it rests on national definitions and competences, and has thus greater chances
to be adopted. Yet, this would inevitably lead to increasing national divergences in protection and legal
uncertainty. Furthermore, leaving the issue to national authorities increases the risk of more escape routes
in order not to apply equal treatment. For example, a country could define a worker in a particular sector,
where many foreigners are working, as a person working at least 30 hours a week, while having a different
definition in other sectors. Another problem is that national systems often, if not always, have different
concepts of worker depending on the regulation it is part of. For example, for employment relationships, for
social security or for tax law there may be different definitions and there are good reasons for this, so it is
not easy to change. Which one should then be used for residence purposes?

We can conclude that there are several proposals for addressing the problems both at national and EU
level. We tend to prefer the second proposal — that the thresholds depend on the type of benefit — since
it fits best with maintaining the right of free movement of workers. In the next section, we will discuss the
issue of economically inactive EU citizens, who have a more limited right of free movement and protection
against unequal treatment.

3. Free movement of economically inactive EU citizens

Before the Maastricht Treaty introduced the concept of EU citizenship and attached rights, in 1990 the EU
legislature adopted three Directives extending the right of free movement and residence to EU citizens who
are not economically active, such as students, pensioners and a rest group.? The rationale for this extension
of free movement rights was linked to the realisation of the internal market with the abolition of internal
frontiers securing free movement for goods, persons, services and capital. In addition, the preamble of the
Directives also referred to the activities of the Community, which includes the abolition of obstacles to the
free movement of persons. Furthermore, the economic rationale underpinning the Directives is also evident
from their focus, precluding inactive persons becoming an unreasonable burden on the State finances. Yet,
the legal basis was not found in the internal market provisions (now Articles 94 and 95 of the TFEU) enabling
the EU to remove obstacles to free movement and competition. Instead, they were all initially based on the
residual provision (now Article 308 of the TFEU) granting competence to the EU in areas where the EU does

28 N. Nic Shuibhne, ‘Reconnecting the free movement of workers and equal treatment in an unequal Europe’, (2018) ELR, pp. 477 ff.
29 See Directives 90/364, 90/365 and 90/366 of the Council [1990] OJ L 180.
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not have the necessary power to legislate and requiring unanimity within the Council.*® The Directives thus
transcend to a certain extent the internal market logic by its choice of legal basis and its focus on the inactive.

3.1. The introduction of citizenship and the CJEU’s initial approach to equal treatment

The Treaty of Maastricht, adopted in 1992, introduced a new concept: EU citizenship in (what are currently)
Articles 20 and 21 of the TFEU. EU citizens were thus granted a Treaty-based right of free movement regardless
of economic activity. Yet, this right is, as the articles read, ‘subject to the limitations and conditions laid down
in this Treaty and by the measures adopted to give it effect’. It thus follows that the right of free movement
of citizens is subject to more conditions than that of workers. Workers are, of course, also citizens, but
Article 45 of the TFEU has priority over Article 21 of the TFEU. Hence, for the purpose of this article, the
expression free movement and equal treatment of EU citizens refers to economically inactive EU citizens.
In the TFEU, the right to equal treatment is not connected to the provision on free movement of citizens
itself, but the CJEU explicitly linked the two provisions together. It follows from Article 20 of the TFEU that
EU citizens enjoy the rights ensured by the Treaties, and this includes protection against discrimination on
ground of nationality enshrined in what is now Article 18 of the TFEU (Martinez Sala judgment).?! In the
Grzelczyk judgment,® this approach was confirmed. Since Belgian students could receive social assistance,
the exclusion of Mr. Grzelczyk solely on the ground of nationality was not allowed. Before this judgment only
workers and self-employed persons enjoyed protection against discrimination in accessing social benefits,
so the new provisions entailed an important extension of rights. As the Advocate-General remarked in the
Foster case,*® the concept of EU citizenship, as developed by the case law of the CJEU, marks a process of
emancipation of Community rights from their economic paradigm. Community law rights —in particular the
right not to be subject to unjustified discrimination — are no longer bestowed upon citizens solely when they
make use of the economic freedoms and assume a corresponding status (worker, provider of services etc.),
but directly by virtue of their status as a citizen of the EU.

However, since then, the approach of the CJEU has importantly changed. In the early stage of EU
citizenship case law, equal treatment of citizens with national citizens was central and the question of
objective justification to exclude persons from a right on the basis of nationality was not raised. Most likely
Member States had never thought that their social schemes would be involved in a discrimination dispute
and thus that it had to produce justifications. The Bidar judgment was the first in which the CJEU accepted
that exceptions to equal treatment are possible.>*Although Member States are required to show a certain
degree of financial solidarity with nationals of other Member States, it is permissible to ensure that students
from other Member States do not become an unreasonable burden, which could have consequences for
the overall level of assistance, which may be granted by that State. For this purpose, ‘a certain degree
of integration’ can be required. However, the conditions to ascertain such a degree of integration must
be appropriate and proportionate. Member States were not always successful in giving justifications. For
instance, in D’Hoop, the Belgian scheme on a maintenance allowance for school-leavers required claimants
to have attended secondary school in Belgium.? The CJEU considered that Belgium could have required a
link with the labour market for this unemployment benefit scheme, but not with the country where school
was attended. In contrast, in Férster — issued after the implementation period of the Citizenship Directive
2004/38, but the facts of the case were before that — the Court accepted that a condition of five years
of prior residence for study grants was appropriate for the purpose of guaranteeing that the applicant is
integrated into the society of the host State and proportionate.3®

30 Yet, the Residence Directive for students was annulled by the CJEU as the correct legal basis should have been the right of equal treatment
now enshrined in Article 18 of the TFEU (e.g. Case C-295/90, European Parliament v Council, [1992] ECR 1992 1-4193 and the Revised
Directive 93/96 0J [1993] L 317/59.

31 Case 85/96, Martinez Sala, [1998] ECR 1-2691.

32 Case 184/99, Grzelczyk, [2001] ECR I-6193.

33 C-158/07, Férster, [2008] ECR 1-8507.

34 Case C-209/03, Bidar, [2005] ECR 1-2119.

35 Case C-224/98, D’Hoop, [2002] ECR I-6191.

36 Supra note 33.
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We can conclude from this brief overview, that the Treaty provisions and the case law extend the right
of free movement and equal treatment to economically inactive persons. However, Member States can
legitimately require a link to their territory in respect of certain claims before economically inactive EU
citizens can claim equal treatment. This approach fits well with the concept of social citizenship requiring
equal treatment for those belonging to a community. The link approach is useful to assess when one
belongs to a particular community. Article 18 in conjunction with Article 21 of the TFEU do not remove all
nationality discrimination, and thus follow a different approach than Article 45 of the TFEU that only accepts
justifications for direct discriminations on grounds of public health, order and security. Unlike workers,
economically inactive persons cannot take the right of equal treatment for granted, but have to earn it. This
is an issue discussed in the following section.

3.2. A different positioning of workers and economically inactive persons

In Commission v the Netherlands, the CJEU had to explain the difference in treatment of workers and
economically inactive EU citizens.?” The dispute concerned the policy of the Netherlands that had, following
the Forster judgment, excluded children of frontier workers from exporting study grants. Yet, the Court
had consistently ruled that, in principle, the equal treatment rules of Regulation 492/2011 also apply to
family members.®® The question was therefore whether, after the Férster judgment, the limitations to
equal treatment of economically inactive persons could extend to workers. The Court decided that this
was not the case; it considered that although budgetary considerations may underlie a Member State’s
choice of social policy, they do not in themselves constitute an aim pursued by that policy and cannot
therefore justify discrimination against migrant workers. The Court addressed the issue of the difference
between economically inactive persons and workers. It considered that participation by migrant workers
and frontier workers in the employment market of a Member State establishes, in principle, a sufficient
link of integration with the society of that Member State. This allows them to benefit from access to social
advantages on the same footing as national workers. Migrant and frontier workers are thus per se integrated
in the host country. This rests, inter alia, on the circumstances that they pay taxes there and thus contribute
to the financing of its social policies.*®

It is the first time that the CJEU argued for equal treatment of workers on the basis of the economic
link with the host State making an explicit reference to the payment of taxes. Yet, the Court still followed a
macro perspective and argued that workers generally pay taxes and contribute to the economy of the host
State. For this reason, they have a link with the host State. The Court did not examine whether this is true in
the individual case. For economically inactive persons, there is no direct economic link with the host State.
Therefore, they are not automatically integrated in that country, but have to demonstrate such integration
link before equal treatment can be claimed.*

It thus follows from the CJEU’s case law that there is a priority order. Article 21 of the TFEU finds specific
expression in Article 45 of the TFEU in relation to freedom of movement for workers. This means that when
Article 45 of the TFEU is applicable, the restrictions connected with Article 21 do not apply.

3.3. The impact of Directive 2004/38 on the position of EU citizens

Directive 2004/38 specifies the right to reside, which is granted to all for up to three months and for longer to
those who are workers, self-employed or have sufficient resources for themselves and their family members
and thus do not become a burden on the social assistance system of the host Member State (e.g. with
Article 7). The Directive also contains some exceptions to the principle of equal treatment. as enshrined in
its Article 24. Thus, the host Member State is not obliged to confer entitlement to social assistance during

37 Case C-542/09, Commission v The Netherlands, ECLI:EU:C:2012:346.

38 See for example, case 32/75, Cristini, [1975] ECR 1085.

39 See also F. Pennings, ‘EU Citizenship: Access to Social Benefits in Other EU Member States’, (2012) 28(3) The International Journal of
Comparative Labour law and Industrial Relations, p. 307-333.

40 C. Jacqueson, ‘EU social citizenship: between individual rights and national concerns’, in F. Pennings & M. Seeleib-Kaiser (eds.), EU
citizenship and social rights - Entitlements and Impediments to Accessing Welfare (2018), p. 65 ff.
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the first three months of residence or for a longer period in respect of first-time jobseekers. Furthermore,
a Member State is not obliged, prior to the acquisition of the right of permanent residence (i.e. after five
years), to grant maintenance aid (i.e. study grants or loans for studies) to persons other than workers, self-
employed persons (and persons who have retained such a status) and members of their families. This rule
deviates from the Bidar judgment (discussed supra), but fits well with the Férster judgment, where the CJEU
referred to the Directive to support its conclusion. After five years of legitimate residence, EU citizens are,
according to Directive 2004/38, entitled to the right to permanent residence and no further conditions for
the residence right or equal treatment can be imposed.

After the entry into force of the Citizenship Directive, the non-discrimination rules were restricted
considerably in the CJEU’s case law. Its restrictive line began in Brey and was reinforced in especially Dano
and Alimanovic. The Brey judgment* concerned a claim for a special non-contributory benefit and the
guestion was whether it could have the same effect as claiming social assistance. Special non-contributory
benefits are benefits at a subsistence level meant for specific risks, e.g. that of old aged or disability. For
Regulation 883/2004, the coordination regulation for social security, these benefits are not considered
as social assistance. Consequently, it could be expected that they are not seen as social assistance under
the Citizenship Directive either. Yet, the CJEU considered that, although special non-contributory benefits
are indeed not social assistance for Regulation 883/2004, they are to be considered as such for Directive
2004/38, since the objectives pursued by Regulation 883/2004 are different from those of the Directive.
Regulation 883/2004 intends to remove the possible negative effects of the exercise of free movement
on social security benefits. While Directive 2004/38 is also meant to facilitate and strengthen the exercise
of the right of free movement, it also requires that inactive EU citizens need to have sufficient resources
in order to allow Member States to protect their public finances. Yet, the CJEU emphasised that claiming
social assistance does not automatically mean that the person does not have sufficient resources to avoid
becoming an unreasonable burden on the social assistance system of the host Member State and therefore
loses the right to residence. The national authorities must first carry out an overall assessment of the specific
burden granting that benefit would place on the national social assistance system as a whole, by reference
to the personal circumstances characterising the individual situation of the person concerned.

This tailor-made approach was abandoned in the Dano judgment,* where the CJEU followed a radically
different approach. Ms. Dano was refused a German unemployment benefit, a special non-contributory
benefit, since foreign nationals whose right of residence arises solely out of the search for employment
were excluded from it. The Court first found that Ms. Dano had neither worked in the host State, Germany,
nor in the country of origin, Romania, and there was nothing to indicate that she had been looking for a
job. The Court then made a firm statement: EU citizens can claim equal treatment with nationals of the host
Member State only if their residence in the territory of the host Member State complies with the conditions
of Directive 2004/38. This means that they have a right of residence in the host State only as long as they do
not become an unreasonable burden on the social assistance system of the host Member State. According
to the referring court, the applicant did not have sufficient resources and the CJEU ruled that she could not
claim a right of residence in the host Member State under Directive 2004/38. Consequently, she could not
invoke the principle of non-discrimination in Article 24(1) of the Directive and could be disqualified from
the benefit.

The fear of the impact on the public funds appears to have been decisive for the CJEU to leave its case-
by-case assessment of the Brey judgment and the link approach followed in the Bidar judgment—in any case
for persons in the situation of Ms. Dano. It seemed to have read the newspapers and provided a reassuring
and clear message to those fearing benefit tourism. Thus, economic arguments have gained weight in the
balance against social rights. Yet, it could still be argued that the situation of Ms. Dano was special since
she had (according to the German court) made clear that she was not seeking work, and does therefore not

41 See also H. Verschueren, ‘Special Non-contributory Benefits in Regulation 1408/71, Regulation 883/2004 and the Case Law of the ECJ’,
(2009) 11 EJSS, p. 143-162.
42 Case C-333/13, Dano, ECLI:EU:C:2014:2358.
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exclude more nuanced approaches like the one adopted in the Brey judgment.® It is remarkable that the
persons concerned can still have the right to reside according to national law (Ms. Dano for example), so
they are not expelled from the country, but the right to equal treatment is disconnected from this. The Brey
and Dano case law was extended to a broader range of benefits than that of social assistance and special
non-contributory benefit. Indeed, the Commission v United Kingdom judgment concerned non-contributory
social security benefits, such as child benefits, which were conditioned to the right to reside in the UK in
accordance with Directive 2004/38.% The CJEU ruled that such condition of lawful residence in respect of
economically inactive EU citizens was not contrary to the social security regulation. Interestingly enough,
this ruling was given just a few days before the British referendum on Brexit.

It is noteworthy that Directive 2004/38 also had an impact on a particular group of persons making
use of the freedom to move under Article 45 of the TFEU, i.e. jobseekers. Although they have never been
considered workers in the sense of Article 45, since they do not satisfy the criteria of worker mentioned
in Section 2.1, they can derive some rights from this provision including those mentioned in Regulation
492/2011. For instance, Article 5 provides that a national of a Member State who seeks employment in
the territory of another Member State shall receive the same assistance there as that afforded by the
employment offices to their own nationals seeking employment. However, in Directive 2004/38 (first-time)
jobseekers are in a way treated as economically inactive persons. Consequently they can be excluded from
social assistance by the Member States during three months and as long as they are seeking work (Articles
24(2) and 14(4)(b) of Directive 2004/38). This provision had an impact on their access to so-called jobseekers
allowances. The CJEU ruled in Collins that in view of the establishment of citizenship of the EU, it was no
longer possible to exclude from the scope of Article 45 of the TFEU a benefit of a financial nature intended to
facilitate access to employment in the labour market of a Member State. * Yet, access to such benefits could
be subject to a condition of sufficient connection (real link doctrine) to the national labour market of the
host State. In Alimanovic, the Court departed from this approach and ruled that when a jobseeker allowance
both facilitates access to the labour market and provides minimum means of subsistence, it constitutes
social assistance, from which jobseekers can be disqualified (Article 24(2) of the Citizenship Directive).*

3.4. Assessment of the position of EU citizens and possible solutions for improvement

The right of free movement and equal treatment of EU citizens has been subject to important developments.
They are evidence of an important step in favour of social citizenship, although they are not as unconditional
as those of workers. Yet, the fear of benefit tourism seriously influenced the interpretation of the provisions
of the Citizenship Directive by the CJEU and led to important restrictions of their rights and legal uncertainties.
Although the existence of broad political support for denying social assistance to persons in an early stage
of their stay in a host State is difficult to deny, this cannot be the (sole) basis for defining the legal position
of EU citizens. Indeed, what is the meaning of the right to free movement of economically inactive citizen
where because of disparities in economic wealth between Member States, EU citizens have insufficient
income or capital in their State of origin to spend some time abroad?? It can thus be argued that for the
time being such general right of free movement becomes illusory for a great number of EU citizens.*®
Secondly, it can be said that the legal position of economically inactive persons has become quite unsure.
A claim for a subsistence benefit can mean that one has no (longer) a legal right to stay; this can also
mean that these persons do not acquire a right to permanent stay after five years, since they cannot prove
that they fulfilled the condition of lawful residence in this first-five year period. It is not clear yet whether

43 Case C-140/12, Brey, ECLI:EU:C:2013:565.

44 Case C-308/14, Commission v United Kingdom, ECLI:EU:C:2016:436. See also H. Verschueren, ‘Economically inactive migrant union
citizens: only entitled to social benefits if they enjoy a right to reside in the host state’, (2017) 19(1) £JSS 2017, p. 71-82; C. O’Brien, ‘The
ECJ sacrifices EU citizenship in vain: Commission v. United Kingdom’, (2017) CMLR, p. 209.

45 Case C-138/02, Collins, ECLI:EU:C:2004:172.

46 Case C-67/14, Alimanovic, ECLI:EU:C:2015:597.

47 See M. Seeleib-Kaiser ‘Citizenship, Europe and social rights’, in S. Seubert et al. (ed), Moving beyond barriers (2018), p. 158 ff.

48 C. Bruzelius et al., ‘(Dis)united in diversity? Social policy and social rights in the EU’, in EU Citizenship and Social Rights: Entitlements and
Impediments in Accessing Welfare (2018), p. 51.
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the nuance in the Grzelczyk judgment (a person having provided for his own needs during three years
encountering temporary financial problems could not be denied social assistance) still applies. After all,
the judgments discussed above, i.e. Brey and Dano, concern persons in an early stage of their stay or who
seemed to be permanently unable to earn their own living and are thus in a different position than Mr.
Grzelczyk. However, the CJEU uses quite absolute words in denying the right of equal treatment in Dano
and Commission v the UK, so a general exclusion from the right of equal treatment until a permanent right
to stay is reached is very well possible.*

Finally, the issue is not so much whether Ms. Dano has been correctly denied the right to social assistance,
but more in general, the legal uncertainty for EU citizens. It is therefore time to rethink their right of equal
treatment. This is not an easy task because of the considerable differences between the Member States.
Although one might be tempted to make the State of origin more responsible for the subsistence income
of their citizens moving abroad, this raises huge problems since several countries have no such system or
have only very low benefits.* It is therefore preferable to look for a solution in the host country. After all,
also for persons who worked in the host State and then become unemployed the responsibility lies with
that country. Yet, in view of the large differences between social systems of Member States, equal treatment
of economically inactive persons upon entry into the host country creates financial and social cohesion
problems. A complete denial from equal treatment for five years if a person has no subsistence means
is, on the other hand, a very radical approach and a barrier to their free movement rights. Therefore, the
real link approach developed by the CJEU in its earlier case law, is a good alternative: it allows for nuanced
outcomes and fits well in a policy to prevent benefit tourism. We therefore recommend to ‘include’ this
approach in Directive 2004/38.%! In this way, it will allow for a certain flexibility while not being too intrusive
on the principle of legal certainty: the longer EU citizens have stayed in a country, the more rights they
acquire. The Grzelczyk case law was, for instance, elaborated in Dutch policy rules so that EU citizens and
their families claiming social assistance (benefit or lodging) are less easily evicted the longer they have
resided in the Netherlands. Making use of night shelters was not considered an unreasonable burden if used
less than eight nights in the first two years of residence, less than 16 nights in the third year, less than 32
nights in the fourth year and less than 64 nights in the fifth year. Generally, unless personal circumstances
oppose so, a request for social assistance payment in the first two years of residence means that one does
no longer meet the conditions under which the permission to stay in the Netherlands was granted. From
the third year of residence onwards, it is possible to apply for social assistance without being expelled. No
expulsion measures are taken in case of the following claims: in the third year during less than two months
for less than 50 per cent of the subsistence benefits norm or during less than three months for a more
supplementary assistance (for an amount which is up to 50 per cent of the subsistence benefits norm),
in the fourth year less than four months respective six months and in the fifth year less than six months
respective nine months. Social assistance during less than 15 months in a period of three years can be
received without being expelled.>? This is only an example of how the link approach can be translated into
policy rules, but it shows how legal certainty can be increased within the framework of the link approach
and accommodate the tensions between the economic and social.

4. Posted workers

The third form of movement is that of persons who are sent by their employers to work for them temporarily
in another Member State. This situation is called ‘posting’ of workers. The CJEU ruled that posted workers
cannot rely on Article 45 of the TFEU as they do not form part of the working community of the host State.
They thus do not benefit from the principle of equal treatment. Posting takes place, in this interpretation,

49 See for example H. Verschueren, ‘Preventing “benefit tourism” in the EU: A narrow or broad interpretation of the possibilities offered by
the ECJ in Dano?’ (2015) CMLR, p. 363.

50 Bruzelius et al., supra note 48.

51 For a similar approach based on the principle of proportionality, see C. O’Brien, Unity in adversity - EU Citizenship, Social Justice and the
Cautionary Tale of the UK, Hart (2017).

52 See S. Heeger, Accessing social rights for EU Citizens (2015).
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within the framework of providing services in other Member States (Article 56 of the TFEU). As we will see
below, this makes competition on the basis of wages possible potentially leading to social dumping. Indeed,
employers can rely on the rules of employment and social protection of the sending State and are not bound
by the equal treatment principle of Article 45.

Posting of workers is a complex phenomenon, which has many faces. Yet, for the purpose of this article,
we have to keep in mind that the problems linked with posting take place especially in specific sectors of the
economy. These are sectors where work is mobile in nature, such as the construction and transport sectors.
The construction sector has the highest number of posted workers in the EU (39% of the total number).>?
Secondly, although posting can take place from any country to another, the discussion and controversies
centre on posting from low wage countries to high wage countries.>* The number of postings in the EU has
significantly risen with a total increase of 58% between 2011-2016.>° In principle, the general economy or
labour market of the host country will not seriously feel the effects of such posting. Yet, in specific sectors
and areas posted workers have in practice substituted considerable numbers of national workers.>® Finally, in
practice even the minimum EU rules of protection of posted workers are often not followed on the ground,
leading to abusive practices. In this section, we will first look at the legal development in the initial period,
before the Posted Workers Directive of 1996 was adopted (Section 4.1) and then at how this directive was
interpreted (Section 4.2). We will assess whether the recent revision of the Directive makes a change in the
balance between social and economic interests in view of equal treatment (Section 4.3) and assess the fate
of the Directive (Section 4.4).

4.1. The CJEU’s initial case law: an uncertain balancing between economic and social interests

The debate on which rules should be applicable to posted workers started in the 1980s.5’ In Rush
Portuguesa,® the CJEU ruled that posted workers could not be considered as migrant workers under (what
is now) Article 45 of the TFEU as they do not at any time gain access to the labour market of the host
country. It must be kept in mind that this case concerned the issue of a fine being imposed on the employer
established in Portugal for not having a labour permit for employees posted to France. The question of
equal treatment of the workers was not at issue here. Yet, it follows from this judgment that EU law does
not require posted workers to be treated equally with local workers. In terms of social citizenship, they do
not form part of the community where they temporarily work. Thus, like in the citizenship cases discussed
in the previous section, there is no sufficient link to the host country to trigger the application of equal
treatment. In contrast, the undertakings posting the workers were protected against unjustified restrictions
on their freedom to provide cross-border services. Thus, the criterion of competition between undertakings
of the Member States seems to be decisive to regulate the legal position of the workers. However, in the
Rush Portuguesa judgment, the CJEU also considered in an obiter dictum that the host Member State
could impose its legislation or collective labour agreements on posted workers and enforce those rules (§
18). Although this did not impose equal treatment in general, it gave Member States the freedom to treat
posted workers in the same way as national workers and thus outlaw competition on the basis of labour
law standards. Yet, in later case law, the Court gave preference to the possibility to compete and ruled that
imposing national labour law can restrict the freedom to provide services and thus needed to be justified.
The objective of social protection of workers could, in principle, legitimately justify the application of the

53 Information based on statistic information on the number of PD Al forms issued by the sending Member State for the purpose of social
security matters, EU Commission — DG for internal policies, Posting of Workers Directive — Current situation and challenges, Study for the
EMPL Committee (2016).

54 The sending countries are essentially East and Central European countries such as Poland, Slovenia and Romania followed by Estonia,
Portugal and Hungary. The receiving countries are mainly Germany, France and Belgium. The average of posting is approximately four
months, which is most likely due to tax rules. See Van Hoek, ‘Re-embedding the transnational employment relationship: A tale about the
limitations of (EU) law?’ (2018) CMLR, p. 458-459.

55 Information based on statistic information on the number of PD Al forms issued by the sending Member State for the purpose of social
security matters (supra note 53).

56 Ibid.

57 Case 279/80, Webb, [1981] ECR 3305 and C-62/81, Seco, [1982] ECR 223.

58 Case C-113/89, Rush Portuguesa, [1990] ECR 1-01417, § 15.
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legislation of the host State. However, there was uncertainty as to the extent of this protection, as some
host States applied all their labour law rules to posted workers. The question then arose when competition
should prevail and when labour law rules legitimately protected workers.

4.2. Downgrading protection: Directive 96/71 and the CJEU

In order to find a compromise on this issue, in 1996 the EC legislature adopted — after long deliberations —a
Directive regulating the issue of posting of workers.>® The Directive’s objective was to enhance legal certainty
by providing a clear set of rules to be followed. Thus, the Directive specified that the posted workers are
subject to a nucleus of mandatory rules for minimum protection of the host State. A crucial part of this is
Article 3(1)(c) that required and allowed imposing the minimum rates of pay of the State where the work
is performed. When asked to interpret Article 3 in the Laval case, the CJEU considered that the EU is more
than a market economy as it also has a social purpose. It followed that the economic freedoms such as the
free provision of services shall be balanced against the social objectives of the EU including a high level
of employment and adequate social protection.®® Thus, the ruling which was issued a few days after the
signature of the Lisbon Treaty implicitly referred to the novel concept of a ‘social market economy’. Yet, the
CJEU ruled that the provisions of the Directive on Posting of Workers should not only work as a floor for
social protection of workers, but also as a ceiling. In other words, the minimum must be imposed, but not
more than the minimum. A point of discussion was Article 3(7) that allows Member States to impose more
favourable terms and conditions than those mentioned in Article 3(1). Could this mean that higher rates of
pay than the minimum could be required? The Court decided in favour of the service provider that the host
Member State can only impose the obligation to pay minimum wages to posted workers.! According to the
Court, Article 3(7) only refers to more favourable terms of the sending State (or of the chosen law).

This interpretation of the Directive and other aspects of the ruling led to massive criticism of the CJEU for
favouring economic interests to the detriment of the social protection of posted workers and the workers of
the host State. It already followed from the Posted Workers Directive that no equal treatment was required,
but the case law of the Court added that nothing more than the minimum could be imposed. The way to
equal treatment seemed completely barred. Equal treatment with the workers and protection against unfair
competition on the basis of wages had to give way to the economic dimension, i.e. the free movement of
services. Thus, the balance tipped in favour of the economic interests.

To some extent, in the CJEU’s rulings in Elektrobudowa® and RegioPost®® slightly different tones can
be heard. They lift the ceiling of social protection flowing from Laval by allowing a broader interpretation
of the concept of minimum pay. In Elektrobudowa, it was permitted to include all elements of the wage
structure pursuant to the collective agreement, provided that they were clear and accessible to the service
provider. In RegioPost the Court allowed the local contracting authority to impose the wage provided for in
the law of the German land.%* Nevertheless, the Court put much effort in distinguishing this case from its
more restrictive approach followed in Riiffert.®® It emphasised that the regional public procurement rule in
question laid down a minimum rate of pay, and that no other minimum pay existed for the specific sector.®®
These two rulings are rather an accommodation of previous case law than a fundamental shift from it
as they are still based on minimum protection, but now more broadly interpreted.” While the Court has

59 Directive 96/71/EC, [1997] OJ L 18.

60 Case C-341/05, Laval, [2007] ECR 1-11767, § 104-105.

61 Ibid., & 80.

62 Case C-396/13, Elekstrobudowa, ECLI:EU:C:2015:86.

63 Case C-115/14, RegioPost, ECLI:EU:C:2015:760.

64 For a detailed analysis of Elektrobudowa and RegioPost, see Van Hoek, ‘Re-embedding the transnational employment relationship — A
tale about the limitations of (EU) law?’, (2018) Common Market Law Review, p. 471.

65 Case C-346/06, Riiffert, ECLI: EU:C:2008:189.

66 The CJEU also referred to the newly adopted EU directive on public procurement that authorised the inclusion of social clauses in public
procurement contracts.

67 After Laval some EU measures were taken to avoid unfair competition, but they mainly concerned enforcement of the Directive, which
was necessary, since even the minimum rules were often not followed. See Directive 2014/67/EU of the European Parliament and of the
Council of 15 May 2014 on the enforcement of Directive 96/71/EC.
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softened its approach to social dumping, it has not fundamentally altered it as it is bound by the framework
of the Directive and its minimum rights logic.

4.3. From wage competition to equal treatment?

As we saw in the preceding section, the market paradigm based on wage competition prevailed to a great
extent in the law on posting of workers. In 2018 there seemed to be an important change, when the Directive
on Posting of Workers was revised to introduce the principle of equal remuneration.®® In this section, we
will discuss whether this constitutes a genuine departure from the previous approach. We will assess its
further implications in terms of shift of values underpinning the internal market. Is the revised directive a
step towards a more social market economy, where social protection of workers prevails over competition
between undertakings?

The revision of the Directive was preceded by pressure of, in particular, the French, British and Dutch
Governments and the President of the EU Commission. They intended to put the wage competition, which
followed from the Directive on the agenda. They argued that wage competition undermines sectors of the
economies of countries with higher wages and creates the risk of social dumping, i.e. a deterioration of
wages and social protection in these sectors. In fact, this effect was the result of the differences between
the old and the new Member States, or between the well-developed economies and the economies still
in development. This tension can be clearly seen when the ‘new’ Member States, with (the somewhat
remarkable) support of Denmark, drew the so-called yellow card to argue that the proposal of the Directive
was contrary to the subsidiarity principle. The substantial objections to the Directive seemed, however, to
have been the real reason for this procedure.®

The revised Directive has the Treaty provision on free movement of services as a legal basis, although it
also refers to social provisions such as Article 3 of the TFEU with its focus on a social market economy and
Article 9 of the TFEU referring inter alia to a high level of employment and social protection. The revised
Directive no longer mentions minimum rates of pay, but remuneration (so no longer minimum remuneration)
as the core of labour law of the host State to be imposed. For the purpose of the Directive, remuneration
means all the elements of remuneration rendered mandatory by national law, regulation or administrative
provision, collective agreements or arbitration awards, which have been declared universally applicable.
In the absence of the latter systems, other collective agreements or arbitration awards can be used. Such
mechanisms were already mentioned in the previous Directive (Article 3(8) second subparagraph).” These
provisions are a remarkable development, since social interests, in any case those of the workers in the host
countries have been given more weight. Posted workers shall receive the same wage as national workers in
so far as this is laid down in the instruments mentioned above.”

This is a very interesting development. One might wonder whether it is an effect of the concept of the
social market economy, that requires a more equal balancing between potentially conflicting values such as
the economic and the social interests. Or is it only because economic (and political) interests in the richer
countries became so heavy that they switched the balance to the social? Both may be true. Firstly, the free
movement of services is now more firmly connected to the principle of equal treatment. Equal treatment
with local workers in respect of wages protects not only the posted workers, but also the local labour
market from unfair competition. In contrast, the market element prohibiting restrictions, which ‘render
less attractive the right to provide services’, has now been given less room. This is a new development; so
far the Directive and the Court’s interpretation of it relied heavily on the competition argument to assess

68 Directive 2018/957/EU, [2018] OJ L 173, p. 16.

69 D. Fromage & V. Kreilinger, ‘National Parliaments’ third yellow card and the struggle over the provision of the posted workers directive’,
(2017) 10 European Journal of Legal Studies, p 125 ff.

70 In Art. 3(1)(c) remuneration is defined as including ‘overtime rates; this point being not applicable to supplementary occupational
retirement pension schemes’. Member States shall publish in the single official national website the constituent elements of remuneration
in accordance with point (c).

71 Thus, this is not an absolute form of equal pay, since if wage rates are not laid down in such instruments, they can, in principle, not be
imposed.
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whether there was a barrier to free movement.”? The newly adopted Directive is therefore a paradigm
shift, though to some extent only. This paradigm shift has been challenged by Hungary and Poland, which
have brought the Directive before the CJEU for infringing the provisions on free movement of services,
which form the legal basis of the Directive.”® In the context of a social market economy, it could be argued
that competition between providers now has to take place with larger barriers than before (i.e. equal
remuneration where so required), thus giving more room for social aspects. Indeed, according to the new
directive in ‘a truly integrated and competitive internal market, undertakings compete on the basis of factors
such as productivity, efficiency, and the education and skill level of the labour force {(...).”* In other words,
not on wages.

Secondly, the adoption of the revised Directive shows that where there is a political will, there is a way.
Status quo, which risks being the favoured position in a Europe of 28 Member States, can thus be overcome.
It has indeed been argued that ‘negative integration favours the negotiation position of Member States
with a “Liberal Market Economy” who have no incentive to legislate upward to change the liberalised status
quo’.” Yet, the newly adopted Directive is evidence that a majority can be found for better protection of
workers despite the opposition of countries that prefer competition on the basis of wages.

4.4. West against East?

‘Economic’ and ‘social’ are not unambiguous and neutral terms, and their meaning depends to a large
extent on the eye of the beholder. For posted workers and their employers, for instance, it may be ‘social’
that they can escape unemployment in their State of origin and contribute to its economy; if they have to
be paid the same wage as national workers, it may deprive them of this advantage. Therefore, the issue
of social dumping in connection to posting is a complex and sensitive political issue. Likewise, the sending
employers may claim that they are not in the same position as employers in the host State as they incur
extra cost such as those linked to accommodation and travel and therefore should not be subject to the
same rules.”® As mentioned above, Hungary and Poland have challenged the legality of the Directive before
the CJEU arguing that it amounts to protectionism and breaches Article 56 of the TFEU. It will be interesting
to see how the CJEU will solve the issue and argue for its findings. We expect that the Court will follow the
adopted Directive. It has traditionally granted a broad discretion to the EU legislature, and has not been as
strict as it is in respect of national measures that restrict the Treaty freedoms. Furthermore, the reference in
consideration 3 of the Preamble to Article 3 of the TEU requiring the promotion of a highly competitive social
market economy aiming at full employment and social progress and a high level of protection is a powerful
counterargument for a rebalancing of the social and economic interests in favour of workers. According to
recital 10 of the Directive, ‘ensuring greater protection for workers is necessary to safeguard the freedom
to provide (...) services on a fair basis’ (our emphasis). Finally, reference to the horizontal clause of Article
9 of the TFEU requiring that the EU shall take into account requirements linked to the promotion of a high
level of employment and the guarantee of adequate social protection when defining and implementing
its policies and activities is another strong argument restricting possibilities of competition on wages and
requiring equal pay for equal work. The latter principle constitutes one of the social pillars endorsed by the
EU to redirect the EMU and the EU in a more social direction.”” To conclude on this issue, the introduction
of the concept of market economy pleads for less competition on the basis of wages and for more social
protection of all workers including those of the host State.

72 See for example, C-442/02, Caixa Bank, ECLI:EU:C:2004:586, paras. 13-14 and C-333/14, Scotch Whisky Association, ECLI:EU:C:2015:845,
para. 32.

73 Reuters, ‘Hungary, Poland challenge tighter EU labour rules in court’, 4 October 2018, <https://www.reuters.com/article/us-eu-hungary-
workers/hungary-poland-challenge-tighter-eu-labor-rules-in-court-idUSKCN1ME1MR> (last visited 1 May 2019).

74 Consideration 16 of the newly adopted Directive 2018/957/EU, supra note 68.

75 S. Garben, ‘'The constitutional (im)balance between the ‘market’ and the "social’ in the European Union’, (2017) European Constitutional
Law Review, p. 37.

76 F. Pennings, ‘How do Social and Economic Rights Relate to Each Other in the Social Market Economy: An Introduction to this Special Issue’
(2019) 15, Utrecht Law Review 2, DOI: 10.18352/ulr.507.

77 For a convincing claim on the beneficial interaction between Art. 9 of the TFEU and the social pillar, see , ‘Social mainstreaming through
the European pillar of social rights: Shielding “the social” from “the economic” in EU policymaking’, (2019) EJSS, pp. 341-363.
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Equal Treatment of Mobile Persons in the Context of a Social Market Economy

5. The normative power of the social market economy

What can we conclude from these analyses of the free movement of workers, persons and posted workers
in terms of balance between the economic and social?

Free movement of workers has remained a pillar of the EU. It has a very important economic dimension,
and exactly because of this dimension it has been included in the Treaty since 1957. Article 45 of the TFEU
itself requires equal treatment of migrant workers with national workers in order to make free movement
attractive, but also to avoid wage competition and social dumping. In this way, the economic dimension
has also social effects. The economic dimension of this provision was an important reason for the CJEU
to give the term worker a broad dimension. Yet, there was also a strong social underpinning, as a broad
interpretation of the term worker meant that Member States were not allowed to restrict free movement
and equal treatment by excluding groups of persons performing work in a dependent position (the Levin
judgment).” Probably, since the economic and social interests were closely connected, equal treatment of
migrant workers has not been substantially restricted in the case law. Yet, we saw that some tensions exist
at national level threatening the right to equal treatment of workers. It is therefore recommended that the
EU legislature takes its responsibility and reinforces the right of equal treatment by defining where and for
whom it exists.

Free movement of EU citizens is a more recent phenomenon and is subject to more restrictions than the
free movement of workers. This has been the case from the beginning, as one important requirement has
always been that the EU citizen should not become an unreasonable burden for the host State. The CJEU’s
approach was initially case-by-case based and it considered that a public fund would be strong enough to bear
the claim of an individual. In addition, it developed the interesting approach that citizens can be required to
demonstrate a link with the host society for accessing some social rights. Such approach constitutes a good
middle way between exclusion on basis of nationality and having to admit everyone. This approach requires,
however, an extensive investigation by the public administration of each case and raises concerns of legal
uncertainty. The CJEU’s more recent rulings in Dano, Alimanovic and Commission v the United Kingdom
indicate a shift towards a more restrictive approach. Yet, it is still uncertain whether this case law is already
giving the full picture, or that it will be further refined. Can the very claim of social assistance in all cases
(so also after a couple of years without claims) imply that one has become an unreasonable burden to the
system and therefore no longer has a right to stay pursuant to the Directive? And what is the position of
those who do not make a claim, but cannot show that they have sufficient resources? In any event, this
case law leaves it unclear to what extent equal treatment still exists in respect of economically inactive EU
citizens. The adoption of Directive 2004/38 partly explains this case law, since the Directive contains a few
limitations and derogations to the principle of equal treatment. However, the CJEU added an important
restriction: it assimilated non-contributory benefits with social assistance benefits, and thus introduced
different interpretations of this type of benefit, depending on the piece of legislation involved.

As mentioned above, the earlier requirement of showing a certain degree of integration in the host
State was attractive since it found a way between simply excluding all EU citizens on ground of nationality
and admitting every citizen to the welfare system from the first day of stay. In contrast, the Dano approach
is an absolute one of excluding citizens who claim social assistance and is not further explained. The same
outcome could have been reached by means of the link approach or by simply saying that a person not
seeking work is not entitled to the non-contributory unemployment benefit that was claimed by Ms. Dano.
Dano seems therefore to be more inspired by the fear of welfare tourism expressed by some Member States
than by consistent criteria. Equal treatment of economically inactive persons has thus radically shrunk,
in any case during the first five years of their stay in the host State. When EU citizens become workers,
however, they are treated in the same way as nationals. This is an essential difference. It is clear that there
are no economic interests to ensure equal treatment of burdensome inactive EU citizens and that makes
their position vulnerable when economic arguments such as the possible costs of their stay are put forward.

78 Levin, supra note 11.
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Still, also free movement of citizens deserves protection and we have made suggestions for the legislature
to elaborate the link approach in order to ensure, in any case, equal treatment gradually.

Conflicting economic and social interests could be seen in particular in the area of posting, where the
social protection of workers in the host State and that of the posted workers had to give in to the economic
rights of the services providers. Yet, unequal treatment in the host State can have a negative effect on
public confidence in the EU and on social cohesion in the host State. In fact, the discussion around posting
clearly shows the importance of the connection of equal treatment and the free movement of workers in
Article 45 of the TFEU in terms of legitimacy of the EU’s action. Although the development towards equal
treatment in the revised Posted Workers Directive can be seen as pushing the balance in favour of the social
side, it must be recalled that the motives for this shift are also of an economic nature. They are not only
economic, since the promotors of this shift also had to do with pressures from workers, unrest and lack of
trust in governance. However, these arguments go hand in hand with economic interests, such as losses in
competition in the high wage countries and extra costs for social funds, and that explains the pressure to
revise the Directive. A remaining problem is that of the service providers and their workers. They may lose
their markets in the more affluent countries. This problem cannot be solved in the latter countries, but this
has to be addressed in the countries of establishment. EU funds could help to improve the labour on offer
and to educate workers, so that competition no longer has to be on wage costs, but can be on particular
expertise. This contributes more to a coherent social market economy in the EU than the previous wage
competition.

Finally, there are parallels between the issues of benefit tourism and social dumping. Combatting social
dumping through posting is combatting unfair competition in order to protect jobs for domestic workers.
Combatting welfare tourism is avoiding unreasonable expenses for the State budget, again for the more
affluent countries. Both are meant to protect the economy and maintain social cohesion, in any case of the
more developed countries, so that jobs and social benefits are not threatened by outsiders. Such actions
are largely influenced by the disparities between the Member States and this should not be the end of the
development. We have suggested some ways to respond to the various problems; some of these are based
on the principle of equal treatment. Yet, as long as the differences between countries are still as important
as they currently are, it is more sensible to make adjustments to the present rules as suggested in the
preceding sections than radically require equal treatment in all situations. Still, equal treatment should be
the final objective and make it possible to come to a better reconciliation of the economic and social. l
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