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1. Introduction

For some time, judicial authorities struggle with child victims and witnesses as actors in criminal
proceedings. This is especially true for (sexual) abuse cases as their testimony is often of
paramount importance for the evidence-gathering and the truth-finding process.! Criminal
proceedings concerning abuse are usually perceived as an ordeal by young victims and crucial
child witnesses? and can be rather traumatising and result in secondary victimisation (i.e.,
victimisation that occurs not as a direct result of the criminal act but through the response of
institutions and individuals to the victim).? Especially in this kind of case, regular proceedings
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1 Prosecuting alleged child abuse cases is difficult. Physical evidence of molestation is not always present and the perpetrator and the child
victim are usually the only witnesses. See J. Haugaard et al, ‘Children's Definitions of the Truth and their Competency as Witnesses in Legal
Proceedings’, 1991 Law and Human Behavior 15, no. 3, pp. 253, 254. See also for instance D. Whitcomb, ‘Legal Interventions for Child
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2 Studies by forinstance Goodman et al., Spencer & Flin, Whitcomb et al., show that confronting the accused is a major stress factor for child
witnesses. See G. Goodman et al., ‘Emotional effects of criminal court testimony on child sexual assault victims’, 1992 Monographs of the
Society for Research in Child Development, 57 (Serial no. 229); J. Spencer & R. Flin, The evidence of children: The law and psychology, 1999;
D. Whitcomb et al, When the victim is a child: Issues for judges and prosecutors, Washington DC: U.S. Department of Justice, 1985. Another
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L. Berliner & J. Conte, ‘The effects of disclosure and intervention on sexually abused children’, 1995 Child Abuse and Neglect 19, no. 3, pp.
371-384 and J. Henry, ‘System intervention trauma to child abuse victims following disclosure’, 1997 Journal of Interpersonal Violence 12,
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& G. Melton, ‘Trends in legislation and case law on child abuse and neglect’, in R. Ammerman & M. Hersen (eds.), Children at risk: An
evaluation of factors contributing to child abuse and neglect, 1990, pp. 55-83 and G. Cecchettini-Whaley, ‘Children as witnesses after
Maryland v. Craig’, 1993 Southern California Law Review 65, no. 4, pp. 1993-2037. Cecchettini-Whaley concludes that testifying in court
is not categorically harmful and may even be beneficial to children in the long run (p. 2018).

3 UNODC/UNICEF, Justice in Matter involving Child Victims and Witnesses of Crime. Model Law and Related Commentary, New York 2009,
pp. 5and 33 with reference to the UNODC, Handbook on Justice for Victims: on the Use and Application of the Declaration of Basic Principles
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are modified in one way or another to accommaodate and protect children. The European Union
obliges Member States to take into account the interests of vulnerable witnesses in organising
criminal proceedings.* International standards from the United Nations (UN) entail similar
instructions, as will be pointed out below. These special protective measures are primarily meant
to protect the child and to prevent secondary victimisation. They can also aim at both protection
and the enhancement of the truth-finding process. Videotaping the evidence prior to the trial, one-
way screens, videoconferencing and out-of-court statements are frequently used methods, both
in Europe and other jurisdictions like the United States and Australia.’

Since the adoption of the 1989 UN Convention on the Rights of the Child (CRC)® the
child’s right to be heard as well as the broader concept of the child’s right to participate,” have
been recognised internationally as one of the key-features of the child as a human being who is
independently entitled to human rights and fundamental freedoms. The right to be heard as laid
down in Article 12 CRC means that States Parties must ‘assure to the child who is capable of
forming his or her own views’ can ‘express those views freely in all matters affecting the child’
and that the views of the child are given ‘due weight in accordance with the age and maturity of
the child’. In addition, Article 12(2) CRC provides that “the child shall in particular be provided
the opportunity to be heard in any judicial and administrative proceedings affecting the child,
either directly, or through a representative or an appropriate body, in a manner consistent with
the procedural rules of national law’. This has a number of implications for the participation of
child victims and witnesses in criminal proceedings, which have been elaborated upon in, inter
alia, the 2005 UN Guidelines on Justice in Matters involving Child Victims and Witnesses of
Crime® and the 2009 General Comment No. 12 of the UN Committee on the Rights of the Child
(hereinafter: CRC Committee) on the ‘right of the child to be heard’.

These international standards, supported by recent similar standard-setting developments
by the Council of Europe,® provide child victims and witnesses with the right to actively
participate in proceedings. This adds a new dimension to the existing and already problematic
balance between the protection of the child victim and witness on the one hand and the fairness
of the criminal proceedings on the other, prompted by the right to a fair trial as recognised in
domestic jurisdictions as well as global and regional human rights instruments* (see inter alia
Article 14 of the International Covenant on Civil and Political Rights (ICCPR) and Article 6 of
the European Convention on Human Rights (ECHR)). Traditionally, one is primarily concerned
about the child’s protection against the potentially negative influences of criminal proceedings,

4 Framework Decision of the Council of Europe on the Standing of Victims in Criminal Proceedings (2001/220/JHA).

5 Seeforinstance G. Goodman et al., ‘Face-to-Face confrontation: Effects of Closed Circuit Technology on Children’s Eyewitness Testimony
and Jurors’, Decisions’, 1998 Law and Human Behavior 22, no. 2, pp. 165-203; D. Marsil et al., ‘Child Witness Policy: Law Interfacing with
Social Science’, 2002 Law and Contemporary Problems 65, no. 1, pp. 209-241; J. Wilson & G. Davies, ‘An evaluation of the use of videotaped
evidence for juvenile witnesses in criminal courts in England and Wales’, 1999 European Journal on Criminal Policy and Research 7,
pp. 81-96.

6 GARes. 44/25, 20 November 1989.

7 L. Krappmann, ‘The weight of the child’s view (Article 12 of the Convention on the Rights of the Child), 2010 International Journal of
Children’s Rights 18, p. 501.

8 ECOSOC Res. 2005/20.

9 UN Doc. CRC/C/GC/12, 20 July 2009 (hereinafter: General Comment No. 12).

10 See the recently adopted Guidelines of the Committee of Ministers of the Council of Europe on child-friendly justice, 17 November 2010.
As part of its agenda for 2011, the European Commission announced that it would adopt a proposal for a Directive on victims’ rights, which
aims to raise the level of protection of vulnerable victims, including children. In addition, the Commission aims to support and encourage
the development of training activities for judges and other professionals at the European level regarding the optimal participation of
children in judicial systems; see Press Release of 15 February 2011, IP/11/156.

11 See onthe conflicting rights of children and the defendant for instance E. Walton, ‘The Confrontation Clause and the Child Victim of Sexual
Abuse’, 1994 Child and Adolescent Social Work Journal 11, no. 3, June, pp. 195-207 and Marsil et al., supra note 5.



which can be on strained terms with other interests, such as due process, and, thus, with the way
criminal proceedings are organised and justified in domestic jurisdictions. The right to participate
arguably makes the balance between the interests just mentioned even more complex and could
turn the balancing process into a Bermuda triangle. This raises a number of questions one of
which concerns the added value of the recognition of the right to participate, given the complex-
ity and status quo of the legal systems within (Western-) Europe and the United States.

In this article, we focus on the position of the child victim and witness* in criminal
proceedings: the child victim and witness that needs to be protected, the child as a vital source
of information to the judicial authorities and the child as a person under the age of eighteen who
has the right to participate (Article 1 in conjunction with 12 CRC)." We aim to clarify which
assumptions regarding the interests of children and their special needs underlie legal regulations
and doctrine and whether these assumptions can be reconciled with one another. The multiple
legal issue is how to reconcile the image of children as vulnerable and dependent persons in need
of protection with the necessity to extract reliable information from them and the legal obligation
to let them participate effectively in the criminal process. Although we will not be able to
comprehensively address research regarding the question whether the legal perception of the
needs and abilities of children are at odds with psychological findings, we will refer to these
findings occasionally.

The article commences with a brief overview of the main characteristics of the CRC and
the legal concept of the child as laid down in this significant and almost universally ratified UN
treaty for children. In addition, we will highlight the general implications of Article 12 CRC, as
one of general principles recognised under the CRC, as well as international standards: the 2005
UN Guidelines on Justice in Matters involving Child Victims and Witnesses of Crime and the
2009 General Comment No. 12 of the CRC Committee.*

Subsequently, we will address the position of the child victim and witness in criminal
proceedings, more particularly the feasibility of the use of the child witness’ statements in the
US and the European region. Even though the former is not bound by the CRC, it is interesting
to focus on those two regions because their rules and regulations regarding child witnesses are
based on different premises as are their assumptions on how to acquire the most reliable testi-
mony. In the United States, in principle, children have to testify in open court. In most European
states, especially young children are heard during pre-trial proceedings by specialised examiners
(e.g., police, psychologists). After having analysed these legal realities in the US and under the
case law of the European Court of Human Rights (ECtHR), we will conclude by providing our
main finding regarding the reconciliation of the various rights and interest at stake when
considering the legal position of the child witness in fair criminal justice proceedings.

2. The right of the child to participate — general observations and specific implications
2.1. The CRC: some general remarks

The adoption of the CRC in 1989 and its entry into force one year later marked a change in the
way children are considered by adults. The CRC codified the recognition of the child as a rights-

12 We refer to ‘he or him’, while meaning ‘she or her’ as well, unless explicitly stated otherwise.

13 Itisimportant to acknowledge that a child victim is not necessarily a child witness and vice versa, and that there are differences in the legal
status of the child as a victim and the child as a witness. However, for the sake of clarity we will address the child who is both victim and
witness, unless explicitly stated otherwise. The relevant UN instruments and literature relied upon in this article generally refer to the child
victim and witness as well.

14 This article will not address the position of child victims and witnessed under international criminal law.



holder entitled to human rights (both civil and political as well as economic, social and cultural
rights), while beforehand a child was merely recognised as a person in need of special care and
assistance (see e.g., Article 24 ICCPR).™ Still, the CRC also recognises the child as a human
being with special needs, who is entitled to protection and to special treatment that aims at his
development towards becoming an autonomous and independent adult (Article 6(2) CRC)* and
whose best interests must be ‘a primary consideration’ in ‘all actions concerning [them]’
(Article 3(1) CRC). It is argued that the CRC recognises three groups of human rights, the
‘3 P’s”:'7 1) rights meant to offer “protection’, including the right to respect for privacy and
family life (Article 16 CRC) or the right to be protected against violence (Article 19 CRC);
2) rights meant to offer special ‘provisions’, including the right to an adequate standard of living
(Article 27 CRC), to education (Articles 28 and 29 CRC) and health care (Article 24 CRC); and
3) rights meant to enable the child’s “participation’, including the right to be heard (Article 12
CRC), freedom of expression (Article 13 CRC) and the right to information (Article 17 CRC).

One provision with a protective nature particularly concerns the support of child victims,
Article 39 CRC. It stipulates that ‘States Parties shall take all appropriate measures to promote
physical and psychological recovery and social reintegration of a child victim of: any form of
neglect, exploitation or abuse; torture or any other form of cruel, inhuman or degrading treatment
or punishment; or armed conflicts” and that ‘[s]uch recovery and reintegration shall take place
in an environment which fosters the health, self-respect and dignity of the child’.

Even though the CRC led to the full recognition of the child’s entitlement to civil, political,
economic, social and cultural rights,"® while not losing sight of the fact that he is a dynamic
human being developing his capacities towards full capacity as an adult, this does not mean that
the child is a ‘stand-alone individual’*® with full autonomy. The following observations should
be made. In the first place, the child is primarily recognised as a member of his family. Accord-
ing to the preamble of the CRC, the family is regarded as ‘the fundamental group of society and
the natural environment for the growth and well-being of all its members and particularly
children’. Subsequently, Article 18 CRC acknowledges the specific position of the parents, as
those who *have the primary responsibility for the upbringing and development of the child’.

Second, the relationship of child, family and parents is one that is dynamic and changes as
the development of the child moves towards gaining more autonomy.? This is called the concept
of the child’s ‘evolving capacities’ (Article 5 CRC).# The fact that the child should be regarded
as an individual in development does not apply only in relation to his family, but also in light of
the exercise of his rights in general. Moreover, some CRC provisions explicitly refer to this
concept. A prominent example in this regard is Article 12 CRC. According to this provision the
right of the child to express his views is limited to the child who is capable of forming his own
views. Subsequently, the views of the child should be given ‘due weight in accordance with the

15 J.Doek, ‘The Eighteenth Birthday of the Convention on the Rights of the Child: Achievements and Challenges’, 2007 University of Michigan
Journal of Law Reform 41, no. 1, p. 62.

16 Ibid., p. 62.

17 N.Cantwell, ‘The Origins, Development and Significance Of the United Nations Convention On The Rights Of The Child,’, in S. Detrick (ed.),
The United Nations Convention on the Rights of the Child: A Guide to the ‘Travaux Preparatoires’, 1992, p. 27; cf. A. Quennerstedt, ‘Children,
But Not Really Humans? Critical Reflections on the Hampering Effect of the “3 p’s”’, 2010 The International Journal of Children’s Rights,
no. 4, pp. 619-635.

18 For more on the CRC, including the drafting process, core principles and key-characteristics see S. Detrick (ed.), supra note 17, and
G. van Bueren, The International Law on the Rights of the Child, 1995.

19 J.E.Doek, ‘The Eighteenth Birthday of the Convention on the Rights of the Child: Achievements and Challenges’, 2007 University of Michigan
Journal of Law Reform 41, no. 1, p. 63.

20 Ibid., p. 62.

21 See further G. Lansdown, The Evolving Capacities of the Child, 2005.



age and maturity of the child’ (Article 12(1) CRC). On the one hand, this implies that depending
on the maturity of the child, parents can make decisions on his behalf. On the other hand, this
means that the recognition of the child as a rights holder has been made contingent on the
developmental phase he is in.? Thus, concept of ‘evolving capacities’ does not mean that a young
and/or immature child should be denied human rights, but his competence to exercise his rights
autonomously may be subject to limitations and fall under the responsibility of others, such as
parents.?

Having already mentioned Article 12 CRC, it is important to note that this provision has
been recognised by the CRC Committee as one of the general principles of the CRC, together
with Article 2 (non-discrimination), Article 6 (right to life and development) and Article 3 (the
best interests of the child principle).?* Together with Article 3, Article 12 is considered as one of
‘the most notable improvements and innovations’ of the CRC.? It represents, arguably in the
clearest form, ‘the concept of the child underlying the entire Convention’# and the recognition
of the child as a subject of rights rather than an object of special care and protection.?” It embod-
ies the right of the child — and the positive obligation for States Parties to safeguard this right —
to have their voices heard in all matters that concern them.

2.2. Article 12 CRC: right of the child to be heard / right to participation

Article 12 CRC embodies the right of the child to be heard, which is considered part of the group
of participatory rights (Articles 12-17 CRC). According to Krappmann ‘[p]articipation is a very
good term for that what results from expressing views, listening and giving due weight to the
views, interests and goals of the child’ and that the *notion of participation captures an essential
feature of the [CRC]’, that is: the recognition ‘that the child is a human being, who has the right
to be respected as a unique individual with his own perspective and personal intentions by fellow
human beings and also by the state, its institutions and other organisations’.?®

The text of the provision is as follows:

‘1. States Parties shall assure to the child who is capable of forming his or her own views
the right to express those views freely in all matters affecting the child, the views of the
child being given due weight in accordance with the age and maturity of the child.

2. For this purpose, the child shall in particular be provided the opportunity to be heard in
any judicial and administrative proceedings affecting the child, either directly, or through
a representative or an appropriate body, in a manner consistent with the procedural rules
of national law.”

22 lbid., pp. 3-4 for more on the significant link between Art. 5 and Art. 12 CRC.

23 ). Eekelaar, ‘The Interests of the Child and the Child’s Wishes: The Role of Dynamic Self-Determinism’, 1994 International Journal of Law
& the Family 8, pp. 42-61; Lansdown, supra note 21, , p. 3 et seq.

24 General Comment No. 5 (2003), General measures of implementation of the Convention on the Rights of the Child (Arts. 4, 42 and 44,
Para. 6), CRC/GC/2003/5, 27 November 2003.

25 Cantwell, supra note 17, p. 28.

26 See Krappmann, supra note 7, p. 501.

27 Cf.Art.241CCPR and General Comment No. 17 of the Human Rights Committee (HRC General Comment No. 17, Rights of the child (Art. 24),
7 April 1989).

28 See Krappmann, supra note 7, pp. 502-504 and Detrick (ed.), supra note 17, for more on the drafting of Art. 12 CRC. See also paras. 12 and
13 of General Comment No. 12. For more on the right to participation see F. Ang et al. (eds.) Participation Rights of Children, 2005.



The CRC Committee argues in its General Comment No. 12 on the child’s right to be heard that
Article 12 CRC leaves no room for a reluctant or lenient attitude towards this provision: States
‘shall assure’ the right to be heard ‘in all matters affecting the child’.*® One should make a
distinction between the actual hearing and the taking into account (i.e., the giving due weight)
of the opinion of the child and/or the information provided by the child. The latter should be done
in conformity with the ‘age and maturity’ of the child. Regarding the former part, the CRC
Committee has taken the position that as a principle any child should be regarded as capable of
forming his own views.*® As a minimum, this provision should not be understood as a potential
limitation of the right to be heard. On the contrary, one should take into account all possible
communication methods (including non-verbal forms, such as facial expressions, drawing, play,
body language etc.) rather than denying certain (e.g., young) children the right to be heard based
on the argument that a child cannot communicate (i.e., speak properly). In light of this, the CRC
Committee chose not to provide age limits. Although one could have favoured the setting of age
limits for the argument of legal certainty and equality,* the CRC Committee has chosen not to.
By doing it this way, it underscored the assumption that every child is capable of expressing his
views and that the burden of proof that he might not be, lies upon the State. The Committee
furthermore stresses that a child that is experiencing difficulties in communicating, such as those
children who are disabled, should receive support.®* In this regard, it is noteworthy that the CRC
Committee underlines that it is not necessary per se that the child understands every detail of
what is going on;* he should, however, have sufficient understanding of those aspects that are
relevant for the forming of his views, an approach that is also recognisable in the case law of the
ECtHR regarding children subject to criminal justice proceedings.* This assumes, among others,
adequate and child friendly information for the child on the most relevant aspects of the proceed-
ings and decisions to be taken (see also below).

The CRC Committee’s position regarding this first part of Article 12(1) CRC has implica-
tions for child victims and witnesses. In this regard, the CRC Committee warned for the ‘negative
consequences of an inconsiderate practice of this right, particularly in cases involving very young
children, or in instances where the child has been a victim of a criminal offence, sexual abuse,
violence, or other forms of mistreatment’.* Consequently, the utmost carefulness is required and
States Parties are held to take ‘all necessary measures to ensure that the right to be heard is
exercised ensuring full protection of the child’.*® However, the delicacy of the child’s involve-
ment should as such not be used to justify the denial of the child’s right to express his views.

Article 12(1) CRC furthermore states that a child must be able to express his views ‘freely’.
This implies that a child is not compelled to express his views and he may not be put under
pressure or manipulated; the hearing should take place in ‘an environment in which the child
feels respected and secure when freely expressing her or his opinions’.*’ It also means that he
should be able to express his views from his own perspective.® This is particularly relevant for

29 General Comment No. 12, Para. 19.

30 Ibid., Para. 20 et seq.

31 See e.g. Lansdown, supra note 21, p. 49 et seq.

32 Seealsothe paras. 32 and 33 in General Comment No. 9, The rights of children with disabilities, CRC/C/GC/9, 27 February 2007; cf. Art. 7(3)
of the 2006 UN Convention on the Rights of Persons with Disabilities.

33 General Comment No. 12, Para. 21.

34 See S.C. v. United Kingdom, [2004] ECtHR, appl. no. 60958/00, Para. 29

35 General Comment No. 12, Para. 21. See also below.

36 |Ibid., Para. 21.

37 lbid., Para. 23.

38 lbid., Para. 22.



child victims and witnesses. As pointed out below, research reveals that children, particularly
young children, may adapt their statements to their perception of what the adult wants to hear.
This should be avoided as much as possible. In light of this, it is crucial that a child’s memory
is not put to the test more than necessary (i.e., no more interviews that strictly needed).*
Furthermore, it is important to stress that in order to be able to express one’s views “freely’ it is
‘essential’ that the child has been informed adequately and in a manner that takes in to account
the age and maturity of the child (i.e., the information must be provided in a child friendly way,
which must be adjusted to the age and maturity of the child).’ This information should concern
the matters regarding the child may express his views (‘what is it all about?’) and the possible
consequences of expressing these views (e.g., the court may call this child as a witness). Other
questions concern: how will the hearing or interview take place and will it be confidential or not?
Confidentiality can be problematic in criminal justice proceedings, particularly in light of the
right to a fair trial and the principle of equality of arms (see e.g., Article 6(3)(d) ECHR).

The second part of Article 12(1) CRC concerns the taking into account of the opinion of
the child and/or the information provided by the child, which should be done in conformity with
the “age and maturity” of the child. Thus, one should not merely provide the child with the
possibility to express his views; one should actually take into consideration the child’s views.*
At the same time, the wording of the second part of Article 12(1) CRC allows for limitations
based on the age and maturity of the child. Thus, Article 12 CRC implies, at least according to
the view of the CRC Committee, that a child should in principle be regarded competent to
express his views in one way or the other. The question to what extent the opinion of the child
should be taken into account may be subject to limitations. This has the following implications.*?

First of all, ‘age’ alone cannot be decisive.”* Age and maturity should be considered
together, which seems to prohibit the exclusion or setting aside of children’s views as if irrelevant
based on an age criterion only. Maturity in this regard refers to the child’s competence to assess
the consequences and/or implications of the matter that affects him and regarding which he has
expressed his views; he should be able to balance the interests at stake. The key-question is: to
what extent is the child competent to make the required assessment and to make a reasonable
judgment and express his views accordingly? This implies that the specific context of the hearing
should be taken into account and that the child should have a fair chance of making the required
assessment carefully and adequately.* This requires — inter alia — adequate assistance and
information and the hearing taking place in an environment that enables the child to express his
views in an adequate manner.*

The age and maturity criterion makes the application of Article 12(1) CRC dynamic. It
requires a tailored assessment in each case separately and seems to rule out age limits set by law,
although such age limits undoubtedly serve significant legal interests, like legal certainty and
equality.®® In addition, this provision requires, according to the CRC Committee, transparency

39 Ibid., Para. 23.

40 Ibid., Para. 25.

41 See also Krappmann, supra note 7.

42 See supra note 35, para 28 et seq.

43 See further Lansdown supra note 21.

44 See Eekelaar, supra note 23.

45 See on how the environment affects the ability of child witnesses to testify for instance K. Saywitz, ‘lmproving Children’s Testimony; The
Question, the Answer and the Environment’, in M. Zaragoza et al., Memory and Testimony in the Child Witness, 1995, pp. 131-135.

46 See e.g. Lansdown, supra note 21, pp. 49-50. As mentioned earlier, the CRC Committee deliberately chose not to recommend age limits
in this regard. Cf. its position regarding another (dynamic) issue, the minimum age of criminal responsibility; General Comment No. 10,
‘Children’s rights in juvenile justice’, UN Doc. CRC/C/GC/10, 25 April 2007, Para. 32.



in the decision making on this point.*” One should clarify in general, but particularly to the child,
to what extent his views have been of influence in the actual decisions taken.*® For judicial
authorities that have heard the child, this implies that they should clarify in their judgement how
they have given weight to the views of the child or the information provided by the child. That
this approach is not necessarily supported by (domestic) courts is proven by the Netherland
Supreme Court that has ruled that Article 12 CRC does not require an explicit clarification in this
regard.*

Article 12(2) CRC concerns the right of the child to be heard in judicial procedures.
According to the CRC Committee, this provision should be interpreted broadly and include both
formal and informal judicial procedures, such as mediation, and administrative procedures. In
addition, it should be applied ‘without limitation’,>® and, include, for example, procedures
affecting ‘child victims of physical or psychological violence, sexual abuse or other crimes’.>
The right of the child to be heard furthermore applies to proceedings initiated by the child as well
as to those initiated by others that affect the child.

One aspect of effective participation concerns the accessibility of judicial procedures,
which is directly linked to awareness of the child’s legal status (i.e., the possibility to participate
in procedures).*® Is the child aware of the fact that he can participate in judicial proceedings and
does he understand how to access the proceedings? Arguably, a child should be informed or
should be able to find ways to become informed, for example, through legal assistance or
involvement of legal aid clinics for children. For child victims and witnesses, this means that
actors in and around legal procedures in which these children are involved should provide
information (and assistance) in this regard.> Accessibility also implies that the procedures as
such are understandable for the child (see earlier), which calls for child-friendly procedures.*
This could be lacking, particularly when the proceedings are primarily focused on adults (e.g.,
if an alleged adult perpetrator stands trial and the child is involved as victim and/or witness).
Within the context of juvenile justice, the CRC Committee favours closed court sessions in order
to foster the effective participation of the child.*® This adds another dimension to the feature of
court and other hearings in camera, which should no longer be regarded only as an aspect of the
child’s privacy (i.e., under Article 40 in conjunction with 16 CRC).>” Arguably, this approach is
of equal relevance for child victims and witnesses and could imply that (part of the) proceedings
take place behind closed doors (see also below). This seems to be supported by the CRC
Committee stating that *[a] child cannot be heard effectively where the environment is intimidat-
ing, hostile, insensitive or inappropriate for her or his age’.*®

Another aspect of effective participation in judicial procedures concerns the clarification
by the judicial authorities of two decisions in particular: 1) the decision whether or not to hear

47 General Comment No. 12, Paras. 29 and 30.

48 |bid., Para. 45.

49 HR 26 March 2010, LIN: BL2226.

50 General Comment No. 12, Para. 32.

51 Ibid.

52 Ibid., Para. 33.

53 Adequateinformationis essential for the child’s legal status in general; T. Liefaard, Deprivation of Liberty of Children in Light of International
Human Rights Law and Standards, 2008, p. 282.

54 See e.g. General Comment No. 12, Para. 64 and further below.

55 Ibid., Para. 34. See also the Guidelines of the Committee of Ministers of the Council of Europe on child friendly justice, 17 November 2010.

56 General Comment No. 12, Para. 61.

57 Cf. General Comment No. 10, ‘Children’s rights in juvenile justice’, UN Doc. CRC/C/GC/10, 25 April 2007, Para. 65-66 and T. Liefaard et al.,
‘Procedural rights for juveniles: a human rights and developmental psychology perspective’, 2011 Chronicle of the International Association
of Youth and Family Judges and Magistrates, pp. 47-52.

58 General Comment No. 12, Para. 34.



the child,* and 2) the substantive decisions made and the question to what extent the views of
the child have been taken into account and been given due weight (see also earlier).® In addition,
the CRC Committee stresses that the child should be provided with remedies (complaints or
appeals procedures) to challenge the violation or the disregarding of his right to be heard and his
views being given due weight.®*

A final element of Article 12(2) CRC that will be addressed here concerns the wording
‘either directly, or through a representative or an appropriate body’. The CRC Committee points
out that a child should preferably be heard directly, either orally or through correspondence in
writing.® However, taking into account the views of the child without hearing the child in person
is allowed. Although the CRC Committee does not explicitly provide for this, one of the
justifications for not hearing a child in court can be found in the best interest of the child
principle, for example if this entails a risk for the child.®

The CRC Committee does state that it is up to the child to decide on the form (i.e., directly
or through a representative) and method.* It is not hard to imagine that this is quit challenging
in practice and seems to require — as a minimum — sufficient information for the child, even
though Article 12 CRC does not provide that courts have to reach out for the child’s
participation.®® However, this does not mean that the domestic authorities, such as legislators,
have no responsibility in attributing children special forms representation, such as a guardian ad
litem in family law cases or a court-appointed lawyer during criminal proceedings, police
interrogations and deprivation of liberty (Article 37(d) CRC). Another issue in this regard
concerns the question to what extent parents can decide to represent their child themselves or to
let him be represented (cf. Article 5 CRC). The CRC Committee considers parents as children’s
‘most obvious representative[s]’, although there may very well be conflicting interests (e.g., if
the child is accusing his parent(s) of abusive practices).®® The best interests of the child should
always be fully respected (Article 3(1) CRC). In light of this, the representative should ‘represent
exclusively the interests of the child and not the interests of other persons (...) or institutions or
bodies’.®” Other representatives could be guardian(s), legal counsel or another person, such as a
social worker.® It is important that representatives have ‘sufficient knowledge and understand-
ing’® of the procedures and decision-making process. In addition, the CRC Committee stresses
that should representatives have experience in working with children.”

Despite these challenges and issues, the rationale behind the approach of the CRC Commit-
tee that it is up to the child to decide whether he wants to be represented or not seems to fit in the
concept of the child’s right participation, which excludes that the child has no say in his represen-
tation or that he cannot opt for another representative. Subsequently, provided that the child has
a representative, it may be considered part of this representative’s duty to communicate with the

59 The latter option should, in light of the general approach of the CRC Committee, be used reluctantly. However, this approach raises a
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child carefully before providing the judicial authorities with the information from and on behalf
of the child.”

In essence, Article 12 CRC no longer allows that (judicial) proceedings and decision
making processes take place without letting the child participate effectively. This also has
implications for the position of the child victim and witness, such as involvement in the prosecu-
tion of the alleged perpetrator, including effective participation as one of the interested parties
either directly or indirectly,”? information regarding the proceedings including the progress made
and the outcomes, influence on and participation in the potential outcomes of the case, including
the decision to prosecute and participation in the evidence gathering, including providing
testimonies in (pre-)trial proceedings. These implications will be addressed more in detail below.

2.3. Right to be heard and participation of child victims and witnesses

In its General Comment No. 12, the CRC Committee pays special attention to the position of the
child victim and witness in the context of criminal proceedings. It stresses that “every effort has
to be made to ensure that a child victim or/and witness is consulted on the relevant matters with
regard to involvement in the case under scrutiny, and enabled to express freely, and in her or his
own manner, views and concerns regarding her or his involvement in the judicial process’
(emphasis added).” In this regard, information is crucial. That is why the CRC Committee
explicitly links the right to be heard with “the right to be informed about issues such as availabil-
ity of health, psychological and social services, the role of a child victim and/or witness, the ways
in which “questioning” is conducted, existing support mechanisms in place for the child when
submitting a complaint and participating in investigations and court proceedings, the specific
places and times of hearings, the availability of protective measures, the possibilities of receiving
reparation, and the provisions for appeal’.” Above all, the CRC Committee stresses that child
victims and witnesses must have the opportunity ‘to fully exercise her or his right to freely
express her or his view in accordance with [the Guidelines in Matters involving Child Victims
and Witnesses of Crime]’.” This explicit reference to these guidelines underscores their signifi-
cance for the implementation of Article 12 CRC for the legal position of child victims and
witnesses.

2.4. UN Guidelines in Matters involving Child Victims and Witnesses of Crime

The Guidelines in Matters involving Child Victims and Witnesses of Crime (hereinafter:
Guidelines) adopted by the Economic and Social Council (ECOSOC) of the UN entail a further
elaboration of the UN Declaration on Basic Principles of Justice for Victims of Crime and Abuse
of Power adopted by the UN General Assembly in 1985 and of Articles 12, 3 and 39 of the
CRC.”"When adopting the Guidelines, the ECOSOC explicitly referred to the particular vulnera-
bility of the child victim and witness and the ‘need for special protection, assistance and support
appropriate which takes into account the age, level of maturity and unique needs in order to
prevent further hardship and trauma that may result from their participation in the criminal justice
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process’.”® Nevertheless, it considers the participation of child victims and witnesses in criminal
proceedings ‘necessary for effective prosecutions, in particular where the child victim may be
the only witness’.” This reveals an underlying notion that ‘justice for child victims must be
assured’® and that victims ‘are entitled to access to the mechanisms of justice and to prompt
redress’.®* The Guidelines underscore the big dilemma here: children that suffer from abusive
practices and crimes must be adequately recognised and perpetrators must be brought to justice;
at the same time one should prevent these children from *suffer[ing] additional hardship when
assisting in the justice process’.®

The Guidelines are founded on four principles,® resembling the general principles of the
CRC as highlighted above, and which are worked out in the substantive provisions of the
Guidelines.® The child victim and witness must be treated with respect for his dignity, without
any form of discrimination (e.g., no difference in treatment of boys and girls and no unlawful
distinction based on age). In addition, the child has the right to have her or his best interests given
‘primary consideration’, when the rights of accused and convicted offenders should be safe-
guarded. ‘This includes the right to protection (e.g., from hardship during the justice process®)
and to a chance for harmonious development’ as stipulated by the Guidelines in Paragraph 8(c),
which use rather strong language here, whereas Article 3(1) CRC merely requires that the best
interests of the child must be ‘a primary consideration’. The fourth principle is the right of the
child to participation: “Every child has, subject to national procedural law, the right to express
his or her views, opinions and beliefs freely, in his or her own words, and to contribute especially
to the decisions affecting his or her life, including this taken in any judicial processes, and to have
those views taken into consideration according to his or her abilities, age, intellectual maturity
and evolving capacity’.®

One of the key approaches of the Guidelines concerns the child-sensitive” manner in which
child victims and witness should be treated, which “‘denotes an approach that balances the child’s
right to protection and that takes into account the child’s individual needs and views’.®” This
child-sensitive approach, therefore, includes the balance between protection and respect for the
child’s needs and views. Consequently, respect for the views of the child should be regarded as
part of the general approach towards child victims and witnesses and is recognisable throughout
the Guidelines. As part of the right to be treated with dignity, for example, the Guidelines provide
that “[a]ll interactions described in these Guidelines should be conducted in a child-sensitive
manner in a suitable environment that accommodates the special needs of the child, according
to his or her abilities, age, intellectual maturity and evolving capacity’.® In addition, the child
should understand and be able to communicate in the language used. As part of the non-discrimi-
nation principle, the Guidelines stress that ‘[a]ge should not be a barrier to a child’s right to
participate fully in the justice process’ and that ‘[e]very child should be treated as a capable
witness, subject to examination, and his or her testimony should not be presumed invalid or
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untrustworthy by reason of the child’s age alone as long as his or her age and maturity allow the
giving of intelligible and credible testimony, with or without communication aids and other
assistance’.®® Again, an important position that fits in the CRC Committee’s approach under
Article 12 CRC.

There are a number of substantive paragraphs in the Guidelines that have direct implica-
tions for the right of the child victim and witness to participation; these paragraphs are categor-
ised as provisions regarding ‘the right to be informed’, ‘the right to be heard and to express views
and concerns’, ‘the right to effective assistance’, ‘the right to privacy’, ‘the right to be protected
from hardship during the justice process’ and the issue of ‘implementation’, including adequate
training of professionals.®

Right to be informed (Paragraphs 19 and 20)

The Guidelines stress that child victims and witnesses should be informed, promptly and
adequately, and so too should their parents or guardians and legal representative. The information
should cover, inter alia, the criminal justice procedures, including all kinds of information
regarding the role of the child victim and witness, the importance, timing and manner of
testimony, and the way the child can be questioned during the investigation and trial. It can be
assumed that children hardly have any idea of what the legal procedures entail,* let alone that
they know sufficient information about their legal position and rights under the CRC and other
international standards, and furthermore about existing support mechanisms and protective
measures for them when making a complaint or participating in the proceedings and existing
mechanisms for review of decisions affecting them. The Guidelines stipulate that the child victim
and witness should receive information on these elements as well. Additionally, prompt and
adequate information about the progress and outcome of the case, including interim decisions
from, among others, the prosecutor should be provided, as well as information on ways to obtain
reparation and redress.

Right to be heard and to express views and concerns (Paragraph 21)

The Guidelines explicitly underscore the significance of this right for child victims and witnesses.
They stipulate that professionals should make “‘every effort’ to enable child victims and witnesses
to enjoy this right ‘related to their involvement in the justice process’. These efforts include the
consultation of child victims and witnesses in all the matters regarding which they should receive
information. In addition, professionals must ensure ‘that the child victims and witnesses are
enabled to express freely and in their own manner their views and concerns regarding their
involvement in the justice process, their concerns regarding safety in relation to the accused, the
manner in which they prefer to provide testimony and their feelings about the conclusions of the
process’. This instruction clearly adds a new dimension to the participation of child victims and
witnesses in criminal proceedings. One should not only recognise their particular role for the
truth finding process and their particular vulnerability. Within the specific context and reality of
domestic criminal proceedings, one should facilitate the child’s active involvement, which
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implies that he has a say in the proceedings and that his opinions and views should be taken into
consideration. Although both these guidelines and Article 12 CRC do not stipulate that the child’s
wishes must be paramount, as a minimum, they assume that professionals take into account the
expressed wish of the child and, if so, clarify to the child why they decided to act otherwise or
why they did not give due weight to his views. In this regard, it is important to reiterate that age
alone cannot be a justification for not giving due weight. The child’s age and maturity can,
however, provide for such a justification, which should be assessed in light of the specific context
of the matter concerned. Those involved should, in other words, give “due regard to the child’s
views and concerns and, if they are unable to accommodate them, explain the reasons to the
child’.*> As mentioned earlier, the complexity of the context in which a child participates may
justify limitations in this regard. At the same time, one may expect that one does its utmost to
provide the child with the opportunity to participate effectively.

Right to effective assistance (Paragraph 22 et seq.)
Professional assistance is regarded as another key to effective participation or, in terms of the
Guidelines, to deal with child victims and witnesses in a ‘child-sensitive’ manner. This includes
all kinds of assistance and support services such as legal assistance, counselling and social
services.”® Assistance should be provided by specialists who make every effort to prevent that
the child is subjected to excessive interventions and who should ‘develop and implement
measures to make it easier for children to testify or give evidence to improve communication and
understanding at pre-trial stages and trial stages’.** These measures may include the provision
of child victim and witness specialists who can address the children’s special needs, the provision
of persons who can support the child during testimony (this may include ‘appropriate family
members’*) and the appointment of guardians to protect the legal interests of the child.*® Thus,
effective assistance aims at the protection of the child; he should not be “subjected to excessive
interventions’, for example.”” However, the Guidelines underline that assistance is also crucial
for the child’s effective participation.

Although the legislator is not mentioned here explicitly, one may assume that domestic law
should provide a legal basis for special (legal and/or other appropriate) assistance for child
victims and witnesses.*

Right to privacy (Paragraph 26 et seq.) and to be protected from hardship during the justice
process (Parapraph 29 et seq.)

The protection of the privacy of child victims and witnesses™ is another important element of the
‘child-sensitive” manner in which they should be treated. The Guidelines consider the protection
of privacy ‘as a matter of primary importance’,*® meaning that the child’s involvement should
be kept confidential and that the disclosure of information that may identify the child involved
should be restricted. In light of the position of the CRC Committee regarding protection of
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privacy and effective participation (as highlighted earlier) criminal proceedings (trial and pre-
trial) in which child victims and witnesses participate arguably best take place behind closed
doors. However, the Guidelines are far from explicit on this point and provide little guidance.
They state that *[m]easures should be taken to protect children from undue exposure to the public
by, for example, excluding the public and the media from the courtroom during the child’s
testimony where permitted by national law’.** This wording indicates that the domestic legislator
has full discretion in this regard.

Closely linked to privacy protection is the right to be protected from hardship during the
justice process, which aims at the protection of child victims and witnesses by instructing
professionals to act very carefully and to approach these children ‘with sensitivity’.> More
concretely, this means, inter alia, that one should provide information (e.g., to avoid uncertainty
about the process and expectations) and support. Furthermore, one should ensure that trials take
place with expedience, which does not only serve the child’s personal interests, in terms of
protection and effective participation, but is also likely to serve the value of his statements,
information etc (see also earlier). Moreover, the guidelines address the way children should be
accommodated when interviewed, questioned, etc.: one should ‘[u]se child sensitive procedures,
including interview rooms designed for children (...) modified court rooms that take child
witnesses into consideration, recesses during a child’s testimony, hearings scheduled at times of
day appropriate to the age and maturity of the child’.*® In addition, one should avoid that the
child goes to court unnecessary, which is particularly relevant for systems in which trials can
endure. Paragraph 31 of the Guidelines pays particular attention to some measures that regulate
the conduct of interrogating children. The number of interviews, statements and hearings should
be limited and this should be regulated through special procedures for collection of evidence
from child victims and witnesses. ‘[U]nnecessary contact with the justice process’ should be
avoided through the use of video recording.'® In addition, child victims should be protected from
being cross-examined, if compatible with the legal system and with the right of the accused to
afairtrial. The Guidelines provide little guidance on how to balance these aspects properly, while
this is one of the most challenging aspects concerning the protection and participation of child
victims and witnesses.'®® However, the Guidelines do state that the child should, preferably, be
interviewed and examined in court, out of sight of the alleged perpetrator. Furthermore, judicial
supervision is referred to as one of the safeguards to guarantee the questioning of the child in a
‘child-sensitive manner’, as is the use of testimonial aids or the appointment of psychological
experts.'® As pointed out below, enforcement of the Guidelines can be quite challenging at this
point in both the United States as well as the European region.

Implementation

Obviously, an important issue regarding the incorporation of international standards, such as the
Guidelines, concerns the implementation at the domestic level. This is a domestic matter in the
first place. The Guidelines include a number of explicit references to domestic legislator action.
In this regard, the UN Office on Drugs and Crime (UNODC) and UNICEF have drawn up a
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model law (and related commentary) for both civil law and common law countries in order to
facilitate the incorporation of the Guidelines into domestic (statutory) law.®’

Another important aspect of implementation concerns the adequate training and education
of professionals, including training in and information on the required skills and substantive
knowledge.'® This training should not only be based on the premise that child victims and
witnesses need special protection, but also include attention for the specific criminal justice
context and the notion that child victims and witnesses should be regarded as bearers of human
rights, including the right to be heard and to participate actively and effectively during all aspects
of the proceedings.'®

3. The position of child witnesses in the United States

3.1. The competency to testify and the assessment of credibility

The acceptance of children’s testimony has historically been a topical issue. In early common
law, children were deemed to be incompetent to testify in court if they had not reached the age
of puberty.® Eventually, as the English common law developed, children were accepted as
competent witnesses if they were older than seven years old, provided some requirements were
met."* They were allowed to give a statement if it could be demonstrated that they understood
the nature of an oath albeit they did not need to understand the precise concept of it. The trial
judge needed to establish whether the child understood that he or she was not allowed to tell
lies.!*?

In the American colonies the (early) English common law tradition of excluding child-
witness testimony prevailed until the infamous Salem Witch Trials in 1692. Approximately 20
persons were convicted and executed in Massachusetts for the crime of being wizards and
witches. They were accused of flying on broomsticks and having placed nails and pins in
children. Four young girls provided the key testimony that led to the executions. Eight years later,
several of the children recanted their story and begged for forgiveness for the mistakes they had
made. For 200 years the Salem trials served for the American courts as a ground for not allowing
uncorroborated statements of children.*®

Until 1918 the idea prevailed that children were presumed to be incompetent to make a
statement in court, unless a party successfully challenged this presumption before the judge.
However, in Rosen v. United States (1918) it was decided that the assumption should be that the
child is competent rather than incompetent to testify, leaving the credit and weight of such
testimony to be decided by the jury or by the court.** So the emphasis on competency to be
decided by the judge, shifted to the responsibility of the trier-of-fact to decide on credibility.
According to the Wheeler decision (1895), there is no age limit to disqualify a child as a witness.
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‘While no one would think of calling as a witness a child of only three years of age, there is no
precise age which determines the question of competency.** This depends upon the capacity and
intelligence of the child, his appreciation of the difference between truth and falsehood, as well
as his duty to tell the former.”*°

Walker remarks that today, no doubt as a consequence of the desire to prosecute child
abuse cases, even a person of three can be called to the stand, although this remains a rare
occurrence.’*” Nowadays, all states have regulations on competence of children, but of course
their laws vary. Some states accept the Federal Rules of Evidence as a guideline whereas others
still conduct competency examinations.® In Florida for instance, the trial judge must conduct
an adequate inquiry into whether a child witness possesses a moral sense of duty to tell the truth
prior to finding the child competent to testify. “When the competency of a child witness is at
issue, as it was here, the trial judge must determine whether the child is capable of observing,
recollecting, and narrating facts, and whether the child has a moral sense of the duty to tell the
truth.”**° In the instant case, the trial judge failed to conduct an adequate inquiry concerning the
four-year-old victim’s moral sense of duty to tell the truth prior to finding her competent to
testify.

Although there are no special corroboration rules on the use of child testimony, it is,
however, recognised that the determination of the trustworthiness of a child’s statement is a
complex issue demanding special attention. According to Saywitz'?° at least four dimensions are
of paramount importance in evaluating credibility. First, children of different ages or stages of
development differ from one another. Second, children of the same age or stage of development
differ.*? Third, children cope in varying ways with stress when they are examined.*? Fourth,
each incident is determined by an array of varying contextual factors such as the relation to the
alleged offender and the duration of the exposure to the offence.

Problems can also arise if the interviewer or fact-finder is unaware of the language ability
of a certain child. Children’s words maybe misunderstood and questions asked in an age-
inappropriate language might confuse the child witness.*?® Questions like ‘Didn’t your mother
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tell you not to go over to his house?’ containing a double negative (as lawyers often use) are
difficult to understand for most children.'?

Furthermore, children can conceptualise events in another manner than adults do and they
might have problems with a more abstract categorisation of objects.'? Fact-finders, be it judges
or juries, must be aware of these issues when they are called upon to evaluate the credibility of
the child’s statement.'?

This begs the question whether expert witnesses should be employed to inform them on the
credibility of the statements made by child witness. This is not an easy question to answer as
views on whether this type of expert testimony should be allowed differ.**” In the American
system it is deemed to be the task of the jury to asses the validity of the statement.'?® Therefore,
courts are extremely hesitant to admit expert testimony on the credibility of a witness. This can
be explained (partly) by the more general fear (or bias) against expert decision-making and the
faith in the integrity of an ordinary citizen's judgment. Expert decision-making is associated with
inquisitorial systems as opposed to the democratic, adversarial American justice system.?
However, it is allowed to introduce expert testimony for example on the stages of development
of children and typical reactions to child abuse provided the general rules on the admissibility
of expert testimony are observed.'*

3.2. The Confrontation Clause versus the interest of the child witness

In the United States, as in Great Britain, there seem to be consensus that child witnesses are
particularly disadvantaged by the adversarial trial system because, in principle, they are obliged
to testify in court.>'A child that is called to testify in an American court will generally be treated
as an adult witness; he must face the defendant and is submitted to cross-examinations. The
reason for this is that the Sixth Amendment guarantees the defendant the right to be confronted
with the witness against him. In the United States the growing need for children’s testimony gave
rise to the development of empowerment programs. The aim is to prepare children for the
courtroom experience and thus diminish the use of alternatives like taped interviews or the use
of live links. In these programs children take a trip to court, they are told about their role in court,
the importance of telling the truth and ways to respond to cross-examination. These programs aim
to empower children by giving them information on the procedures and helping them to tell their
story and reduce the level of stress related to their duty to have to testify in open court. The
purpose of empowerment is not only to have the child give accurate testimony but also to lessen
the potential for secondary victimisation.**? Research in the United States shows that the majority
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of children and parents find the programs helpful. However, opinions among professionals on
the impact of the preparation on the child’s behaviour in court, differ.'*®

In principle, child witnesses have to make their statements in open court.*** However, the
Supreme Court accepts closure if this is necessary to protect the child. In the Globe decision it
was held that the state has a compelling interest in protecting children who are victim of sex
crimes from further trauma and embarrassment.**® But still courts have to decide on a case-by-
case basis whether barring the public and press is necessary to protect the child. Factors to be
weighed are the victim's age, maturity, nature of the crime, the desires of the victim and the
interests of the parents.

Furthermore, a number of measures are available to protect child witnesses from direct
confrontation. Federal and state courts most commonly use three types of shielding procedures:
the use of a screen, videotape and closed-circuit television. Screening allows a child to testify in
court with some kind of barrier between him or her and the defendant.**® Recorded depositions
of children can be played at the trial. Finally, closed-circuit television transmits the child’s
statement made during direct- and cross-examination.

The assumption underlying the use of protective measures is that courtroom confrontation
will severely traumatise the child witness, especially in child abuse cases.”’ Shielding methods
are mostly used in these cases. The methods are highly controversial because of their possible
interference with the defendant’s constitutional right to confrontation. The Sixth Amendment’s
right to confrontation does not expressly require face-to-face confrontation, but it is generally
accepted that this right is included.

In California v. Green, the US Supreme Court held that the right to confrontation serves
three purposes. In the first place it insures that the witness will give his statements under oath.
In the second place it forces witnesses to submit to cross-examination, the “‘greatest legal engine
ever invented for the discovery of the truth’. In the third place the right of confrontation permits
the jury to observe the demeanour of the witness in making his statements, thus aiding the jury
in assessing his credibility.*®

3.3. Coy v. lowa and Maryland v. Craig; the use of shielding methods

In Coy v. lowa, the defendant was charged with sexually assaulting two thirteen-year-old girls.
In the courtroom a screen was placed between the child witnesses and the defendant during their
testimony.** The screen blocked him from their sight but allowed him to see them vaguely and
hear them. The jury and judge had an unimpeded sight of both children. The defendant was
convicted for the assault and the lowa Supreme Court affirmed. Coy claimed the use of this
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special measure had denied him his constitutional right to confrontation. The majority of the US
Supreme Court agreed and reversed the conviction.

Justice Scalia, who delivered the (5-4) majority opinion, stated that the right to confronta-
tion traces back to early western civilisation citing the Roman Governor Festus: ‘It is not the
manner of the Romans to deliver any man up to die before the accused has met his accusers face-
to-face, and has been given a chance to defend himself against the charges.’**’ Scalia also alluded
to the literal meaning of the word ‘confrontation’ which leaves little doubt that confrontation
refers to a face-to-face confrontation since ‘contra’ meaning ‘against’ or ‘opposed’ and the noun
‘frons’ means forehead. Shakespeare was thus describing the root meaning of the confrontation
when he had Richard the Second say: “Then call them to our presence face-to-face, and frowning
brow to brow, ourselves will hear the accuser and the accused freely speak.’**! Scalia concluded
that the literal right to confront an adverse witness is the core of the values furthered by the
Confrontation Clause.

Furthermore, Justice Scalia reasoned that the face-to-face encounter between witness and
accused serves ends related to both appearances and reality. History conveys ‘that there is
something deep in human nature that regards face-to-face confrontation between accuser and
accused as essential to a fair trial in criminal prosecution’.**> According to the majority opinion,
confrontation does not only serve fairness but it also enhances the fact-finding process because
it is always more difficult to tell a lie about a person to his face than behind his back. ‘Even if the
lie is told, it will often be told less convincingly’.**

As to the balancing of interests between witnesses and the defendant, the Court remarks
that face-to-face presence may unfortunately upset the truthful rape victim or abused child; but
by the same token it may confound and undo the false accuser, or reveal the child coached by a
malevolent adult. ‘It is a truism that constitutional protections have costs.”***

In Coy v. lowa the majority indicated that an exception to the right of confrontation is only
allowed when necessary to further an important public policy and that it would require specific
findings that the witness needed special protection.'* This approach was accepted by the
Supreme Court in Maryland v. Craig, though vehemently protested by Justice Scalia.**® In this
case Craig was tried on several charges related to her alleged sexual abuse of a six-year-old child.
The Maryland statute required a preliminary hearing on the issue of whether the child, if
confronted with the defendant in court, would suffer *serious emotional stress such that the child
cannot reasonably communicate’. If this is established, the court can authorise the taking of the
testimony by closed-circuit one-way television whereby the child can not see the defendant.

The Supreme Court acknowledged that a state’s interest in the physical and psychological
wellbeing of child abuse victims may be sufficiently important to outweigh, at least in some
cases, the defendant’s right to confrontation. According to the Court the fact that most states
enacted shielding statutes showed the widespread belief in the importance of protecting minor
victims of sex crimes. The majority formulated a three-pronged test for assessing the necessity
of special protective measures: the shielding method may only be used if it is necessary to protect
the particular child’s welfare (case specific finding); the finding should be that the child would
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be traumatised by the confrontation with the defendant, not by the courtroom in general; and
furthermore, the distress suffered by the child needs to be ‘more than de minimis’.**” In this case
the trial court made individualised findings based on expert testimony that the child witnesses
needed special protection.

The question arises whether it is enough to demonstrate probable serious trauma or must
the trauma impair the child’s ability to give (reliable) evidence? From the Court’s holding it can
be deduced that the trauma must have an adverse influence on the truth-finding process. The
underlying assumption being that face-to-face confrontation ‘may so overwhelm the child as to
prevent the possibility of effective testimony, thereby undermining the truth-function of the trial
itself’. 28

As to the right to confrontation, the Court observes that it does not guarantee the defendant

an absolute right to confrontation. The central concern of the Confrontation Clause is to ensure
the reliability of the statement made by the witness by subjecting it to rigorous testing.
In this case the witnesses were placed under oath, the defendant was given the opportunity to
cross-examine the children and the trier of fact (as well as the defendant) could observe the
children when they gave testimony. For these reasons, the purposes of the Confrontation Clause
were served and the trier of fact was given satisfactory basis to evaluate the testimony. So,
according to the Court the admission of the statements was consonant with the Confrontation
Clause.

Both Coy v. Towa and Maryland v. Craig involve child sexual abuse prosecutions. A
possible exception on the rule against hearsay was accepted when necessary to further an
important public policy. Protection of children in sex abuse cases is clearly an ‘important public
policy’. The question whether the wording of the Supreme Court indicates that this is the only
type of crime where shielding of child witnesses is allowed, is controversial.*** The question can
be raised whether for instance the child witness of a violent crime like armed robbery or murder
can invoke the right to be shielded from confrontation with the defendant. Some lower courts
have so held.”® Also the Uniform Child Witness Testimony by Alternative Methods (Child
Witness Act 2002) does not forbid shielding children in other cases than sex abuse cases.

In a struggle to balance the interests of children and defendants’ rights, the National
Conference of Commissioners on Uniform State Laws drafted the ‘Child Witness Act’ in 2002.
Individual states are allowed to enact this law, which approves of the use of shielding methods
that make it possible for children to testify outside the presence of the defendant.” The law gives
broad latitude to judges to devises their own strategies in protecting child witnesses. However,
this law has been criticised by lawyers and judges because it does not satisfy the standards set
in Maryland v. Craig and thus in their opinion compromises the defendants rights.**? The great
fear of false accusations, wrongful convictions and the potentially devastating effect false
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accusations have on the lives of suspects, is a driving force for the fierce opposition against
measures that violate the confrontation clause.*®

3.4. Use of hearsay testimony and recorded testimony

As a rule, the right to confrontation forbids the use of hearsay testimony.** However, the
Supreme Court has ruled more than a century ago that not all hearsay is forbidden'*. Since then
it has been accepted that society’s need for accurate fact-finding may require the use of out-of-
court statements as evidence. In Ohio v. Roberts the Supreme Court limited the use of hearsay
to situations in which the prosecutor can demonstrate that the witness is ‘unavailable’.*** He must
also demonstrate the trustworthiness™’ of the statement unless it falls within a “firmly rooted
hearsay exception’ like dying declarations or spontaneous utterances.'*® It is beyond the scope
of this article to elaborate on the hearsay exceptions; however, we will just discuss White v.
Illinois, adecision highly relevant for child witnesses who have difficulties testifying in court.™®
Hearsay evidence can be crucial, especially in child abuse cases because cases can take a long
time before they get to trial and the child may have forgotten the details of the abuse,*® the child
maybe recovering from a trauma caused by the abuse or, like in the White case, the child simply
is afraid to testify in court.

The White case is about a girl of four years old that accuses her mother’s boyfriend of
having sexually assaulted her. The state twice attempted to call her as a witness but on each
occasion she experienced emotional difficulties on being brought into the courtroom. She never
testified in court. The defence never attempted to hear her as a witness and the trial court neither
made, nor was asked to make a finding that she was unavailable as a witness. The prosecutor
sought to admit the (hearsay) statements she made to her mother, the babysitter and the investiga-
tive officer. The statements to the mother and babysitter were made immediately after the attack.
The above-mentioned adults (and a nurse and a doctor) testified at the trial.

The Court accepted the child’s statements as ‘spontaneous declarations’ falling within the
hearsay exceptions.'®* Thus the statements were presumed to be reliable and it was not required
to show the unavailability of the declarant. The Court stated:
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