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Abstract

Judicial ethical codes have become increasingly important in member states of the European Union as a point of reference for
Judges and as a means of securing public trust in judiciaries. In the ENCJ’s survey on the independence, accountability, and quality
of judicial systems in Europe, sub-indicators were included to measure the existence of judicial ethical codes and relating training
and supervision. This survey and the critical scholarly discussion about it provide valuable lessons for further empirical research on
the perceptions of judges in EU member states relating to professional-ethical codes and standards. This article explores the most
important lessons for this envisaged research. The main methodological considerations which come to the fore are: 1) to clearly
delineate the research aims and central terms which are used in the survey; 2) to avoid insularity by including a representative and
diverse group of respondents; 3) to validate and contextualise the results through a multi-method approach and critical debates
with scholars and stakeholders.

Keywords: judicial ethics, judicial culture, empirical research design, ENCJ, European Union

1. Introduction

Ethical (or deontological) codes for legal professionals have been compared to a mille-feuille, the French péatisserie composed
of layers of puff pastry and pastry cream and topped with powdered sugar or icing." Indeed, the metaphor seems to work when
considering the formal ‘crumbling’ and substantive heterogeneity which the set of available codes in the world displays. Crumbling,
firstly, can be seen in the variety of codes on good conduct of legal professionals, the actors involved in developing and establishing
these codes, and the different categories of legal professionals to which these codes apply. Written ethical codes for inter alia judges
and lawyers have proliferated in the 21st century, both in national systems and internationally.? These codes are developed within
the professions, but increasingly also with the involvement of governments and legislators.® Heterogeneity, secondly, concerns the
variety in the content of ethical codes for legal professionals. Differences exist with regard to the specificity of codes, their guiding
or binding nature (sometimes specified in the used terminology, e.g. code, guide, guiding principles), and the clarity of provisions.
In this landscape of ethical codes, the guiding force for legal professionals and the internal coherence of norms are hampered
by overlaps between codes as well as the inconsistent distribution of norms over internal guidelines and more formal types of
regulation.*

Despite the proliferation of ethical codes for judges in Europe, not much research has been conducted on the content of these
codes and their influence on judicial functioning. Yet, professional ethics constitute one of the core elements of judicial culture,
meaning “the features that shape the way in which the work of a judge is performed and valued within particular legal systems”.®
In this regard, judicial ethical codes are an important factor for achieving goals set by the European Commission for realising
effective judicial cooperation in the European Union (EU) in the framework of the Lisbon Treaty.® Against this background, this
article aims to present a reflection on the methodological considerations for an envisaged empirical research on the perceptions

*Elaine Mak is Professor of Jurisprudence at Utrecht University and a researcher at the Montaigne Centre for Rule of Law and Administration of Justice. This
article connects with a research project on European judicial culture(s), funded with a Vidi grant from the Netherlands Organisation for Scientific Research
(NWO). Thanks to Erin Jackson, Niels Graaf, and Frans van Dijk for commenting on a draft version of this article and to the anonymous reviewers for their
useful feedback. Any mistakes remain my own E-mail: e.mak@uu.nl
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of judges concerning the influence of judicial ethical codes in the EU” In this reflection, lessons will be drawn from the design and
results of the survey on judicial independence and accountability, which was conducted by the European Network of Councils for
the Judiciary (ENCJ) in 2017.2 This survey and critical analyses from scholars® will be consulted to answer the central research
question for this article: which methodological considerations should be kept in mind when elaborating an empirical research design
for studying the influence of judicial ethical codes in EU member states?

First, the topic of judicial ethical codes and its relevance in the EU context are further introduced (2). Following this, a brief overview
of judicial ethical codes in selected EU member states will highlight main points of attention for a comparative and empirical
research on these codes (3). Next, relevant parts of the ENCJ survey and a draft design for the envisaged new study on judicial
cultures will be described as two examples of research design on judicial ethical codes, of which the combined results will be able
to clarify the connections between formal arrangements for national judiciaries and the realisation of de facto independence and
accountability (4). Finally, an analysis will be made of the relevant methodological considerations for researching judicial ethical
codes, taking into account lessons which can be drawn from the ENCJ survey and the critical discussion of this survey (5). Some
concluding remarks finalise the analysis (6).

2. Reasons for researching judicial ethical codes in the EU

Those who like the mille-feuille will know that it can be quite hard to eat this pastry gracefully.’ Likewise, finding one’s way in the
plurality of ethical codes for the legal professions and dealing with substantive issues of clarity and coherence of norms can be
a challenge for legal professionals themselves as well as for members of the wider society. Yet, tackling this challenge is of high
importance for addressing changed societal demands. Transparency and accountability have become central values for ensuring
public trust in professional performance, also for judiciaries, influenced by theories of new public management.™ Besides this,
independence remains a prominent value for professionals and it is currently understood first of all as the professional’s neutrality
with regard to (political) power.'?

These observations ring true also for the specific category of legal professionals formed by judges. Judiciaries are grappling
with societal and organisational demands of effective, efficient, and client-oriented dispute settlement.’® At the same time, the
independent position of judges vis-a-vis political powers requires constant maintenance in systems which strive to realise the
ideal of the rule of law, understood here as the prevention of the arbitrary use of power.' Against this background and with the
aim of securing public trust, ethical codes for judges have been developed in many countries, in particular during the past two
decades.” Indeed, ethical codes can be a ‘sign board’ for society, which confirms that the core values of the society are taken
seriously by judiciaries and individual judges, and these codes can express a set of concrete norms which may serve as a basis
for accountability.®

A further role of ethical codes emerges in the context of the EU, where national judges have responsibilities regarding the uniform
application of EU law and the guarantee of equal legal protection for citizens. The responsibilities of judges have increased with
the goals of judicial cooperation included in the Lisbon Treaty."” In this regard, EU commissioner Véra Jourova has stated in her
Foreword to the 2018 EU Justice Scoreboard:

Improving the effectiveness of justice systems is crucial for the respect of the rule of law. Without independent, high-quality

and efficient justice systems there is no rule of law, no effective application of EU law, no business friendly environment and
no mutual trust.®

7 NWO Vidi project ‘Old, New, Borrowed and Blue: A Comparative Analysis of European Judicial Culture(s)’, started in November 2016. For more
information, see <elainemak.com> and Mak, Graaf & Jackson, supra note 5.

8 ENCJ, Independence, Accountability and Quality of the Judiciary: Performance Indicators 2017 (ENCJ Report 2016-2017), adopted by the General
Assembly, Paris, 9 June 2017, <https://www.encj.eu/images/stories/pdf/workinggroups/independence/encj_report_ia_ga_adopted_ga_13_6.pdf> accessed
8 August 2018.

9 See other contributions to this special issue. Furthermore, reference is made in this article to discussions between scholars and representatives of the
ENCJ during a two-day workshop held in Utrecht on 12-13 April 2018.

10 For a scientific research on techniques for eating a tompouce, the Dutch equivalent of the mille-feuille, see the tv programme Het Instituut (BNNVARA &
NTR, winner of an EBU Rose d’'Or award 2017 in entertainment broadcasting), <https://www.youtube.com/watch?v=wuoWszejDLI|> accessed 8 August 2018.

11 On this trend, see M. Barzelay, Origins of the New Public Management. An International View from Public Administration/Political Science, in: K.
McLaughlin, S.P. Osborne & E. Ferlie (eds.), New Public Management. Current Trends and Future Perspectives, London/New York: Routledge 2002, pp. 15-33.

12 Moret-Bailly & Truchet, supra note 1, p. 75.

13 G.Y. Ng, Quality of Judicial Organization and Checks and Balances, Antwerp: Intersentia 2007; E. Mak, The European Judicial Organisation in a New
Paradigm: The Influence of Principles of ‘New Public Management’ on the Organisation of the European Courts (2008) European Law Journal 14(6) pp. 718-734.

14 J. Allard, A. Garapon & F. Gros, Les vertus du juge, Paris: Dalloz 2008, p. 12.

15 Di Federico, supra note 2.

16 See infra, par. 3, where the binding nature (or not) of judicial ethical codes is analysed.
17 Title V of the Treaty on the Functioning of the European Union (TFEU).

18 V. Jourova, Foreword, in: European Commission, The 2018 EU Justice Scoreboard, COM(2018) 364 final, <https://ec.europa.eu/info/sites/info/files/
justice_scoreboard_2018_en.pdf> accessed 8 August 2018. For a critical review of the goals and methodology of the EU Justice Scoreboard, see E. Mak &
S. Taekema, The European Union’s Rule of Law Agenda: Identifying Its Core and Contextualizing Its Application (2016) Hague Journal on the Rule of Law
8(1) pp. 25-50.
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Yet, developments such as the rule-of-law crises in Poland and Hungary'® underline the societal and political challenges for realising
cooperation based on mutual trust and recognition, for example with regard to the European arrest warrant in criminal cases.?’ In
this context, ethical codes have the potential of providing a normative common ground and concrete guidance for judges in EU
member states to decide on professional-ethical dilemmas relating to the values of effective and efficient judicial protection and
the realisation of the rule of law. In this regard, comparative influences from other EU member states and from European and
international codes could inspire the content and strengthen the persuasive force of national ethical codes in specific EU member
states and in this way assist judges in claiming professional neutrality vis-a-vis political actors in their country.?'

For judicial ethical codes to fulfil their functions properly, in particular to ensure access to justice and public trust in judiciaries, a sound
formal structure and internal coherence of norms are required.?? Still, knowledge on the substantive similarities and differences
between national judicial ethical codes in the EU and on the influence of these codes on judicial functioning is scarce.? Pertinent
questions for research then are: how have core values for judicial functioning, such as independence and accountability, been
presented in judicial ethical codes in EU member states? How do judges perceive the influence of these codes for guaranteeing
the core values of judicial functioning?

3. Judicial ethical codes in the EU: a mille-feuille indeed

A brief overview serves to demonstrate the diversity in judicial ethical codes in the EU with regard to the included core values and
intended function of the code.?* In the overview in this section, a selection is presented of codes from four EU member states: the
United Kingdom (England and Wales), France, Denmark, and Romania. These member states represent different legal traditions
(common law and civil law),? different professional cultures (consensus and honour),? and different degrees of realisation of the
ideal of the rule of law (established and ‘new’ liberal democracies).?” Based on this overview (3.1), some main characteristics of
judicial ethical codes in Europe, which can serve as a starting-point for the design of empirical research, come to the fore (3.2).

3.1. A tour d ’horizon

In England and Wales, a Guide to Judicial Conduct was first published in 2004 and updated several times since.? This guide
was established by a working group of the Judges’ Council and it has been authorised by the Lord Chief Justice of England and
Wales and the Senior President of Tribunals.?® The guide applies to judges, coroners, and magistrates and it mentions three basic
principles: independence, impartiality, and integrity.*° In the introduction to these principles, a distinction is made between the terms
‘guide’ and ‘code’ in order to emphasise the non-binding nature of the listed ethical norms. The purpose and status of the Guide are
explained as follows:

It is based on the principle that responsibility for deciding whether or not a particular activity or course of conduct is appropriate
rests with each individual judge.

This Guide is therefore not a code, nor does it contain rules other than where stated. Instead, it contains a set of core principles
which will help judges reach their own decisions.

In cases of difficulty or uncertainty, however, judges should always seek advice from the relevant leadership judge.®

In France, the Conseil Supérieur de la Magistrature (CSM) established a deontological code for magistrates — encompassing judges
as well as public prosecutors — in 2010.32 The CSM had a legal obligation to develop this Recueil des obligations déontologiques

19 See D. Kochenov & P. Bard, Rule of Law Crisis in the New Member States of the EU: The Pitfalls of Overemphasising Enforcement, Reconnect
Working Paper No. 1 (July 2018), https://reconnect-europe.eu/wp-content/uploads/2018/07/RECONNECT-KochenovBard-WP_27072018b.pdf accessed 16
September 2018.

20 See the judgment of the Grand Chamber of the Court of Justice of the European Union (CJEU) of 25 July 2018 on a question for a preliminary ruling
submitted by the High Court of Ireland relating to the execution of a European arrest warrant issued by Polish courts; C-216/18 PPU Minister for Justice an
Equality v. LM.

21 Compare E. Benvenisti & G.W. Downs, The Democratizing Effects of Transjudicial Coordination (2012) Utrecht Law Review 8(2) pp. 158-171.
22 Moret-Bailly & Truchet, supra note 1, p. 32.

23 See Di Federico, supra note 2; M. Simonis, The Role of Judicial Ethics in Court Administration: From Setting the Objectives to Practical Implementation
(2017) Baltic Journal of Law & Politics 10(1) pp. 90-123.

24 For a more comprehensive overview, see Simonis, supra note 23, pp. 102-110.
25 H.P. Glenn, Legal Traditions of the World: Sustainable Diversity in Law, Oxford: Oxford University Press 2014 (5th edition), chapters 5 and 7.

26 L. Cadiet, J.P. Jean, H. Pauliat, A. Binet-Grosclaude & C. Foulquier, Better Administering for Better Judging (2012) International Journal for Court
Administration 4(3) pp. 1-6, here p. 2.

27 A. Seibert-Fohr, Judicial Independence: The Normativity of an Evolving Transnational Principle, in A. Seibert-Fohr (ed.), Judicial Independence in
Transition, Berlin: Springer 2012, pp. 1279-1360, here pp. 1291-1317.

28 Judges’ Council, Guide to Judicial Conduct, version March 2018, <https://www.judiciary.uk/publications/guide-to-judicial-conduct/> accessed 8 August
2018.

29 Ibid., p. 3.
30 Ibid., p. 7.
31 Ibid., p. 5.

32 CSM, Recueil des obligations déontologiques des magistrats, Paris: Dalloz 2010, <http://www.conseil-superieur-magistrature.fr/sites/default/files/atoms/
files/recueil_des_obligations_deontologiques_des_magistrats_fr.pdf> accessed 8 August 2018.
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des magistrats.®® Similar norms were developed for lay judges in the tribunaux de commerce for commercial cases* and the
conseils de prud’hommes for labour cases.® In the elaboration of the code for magistrates, the CSM used comparative insights in
order to connect with “a universal figure of the magistrate” that transpires from international legal instruments.?® Furthermore, the
CSM consulted citizens as well as judges during the process of drafting of the French code.®” The French code lists six values for
magistrates: independence, impartiality, integrity, legality, attention for the other, and discretion and prudence.

The French code specifies: “[t]he professional conduct of a magistrate cannot be left to his own discretion. It is determined by the
law and it complies with ethical demands of its function.”*® The code is meant to provide magistrates with points of reference for
their professional-ethical conduct. It also has the function of clarifying the complex nature of the functions of judges and public
prosecutors to the legislative and executive branches of government, court personnel, and the general public.** Magistrates are
reminded that ignorance of the core principles of independence and impartiality, granted to them by law, will compromise public
trust.“® Furthermore, magistrates should show by their integrity that they are worthy to decide on the exercise of fundamental rights
by individuals. They are bound to the principles of honesty and loyalty and should by their actions confirm the supremacy of the law
as well as the basic idea that justice is done in name of the French people.*'

In Denmark, the Association of Danish Judges has formulated Ethical principles for judges. These principles have been published
in Danish and in English on the Association’s website.*? Taking into account inter alia the 2010 recommendation of the Council
of Europe, the Association has formulated ten guiding principles distributed over four categories: independence, impartiality, and
integrity, quality, openness, and accountability.*®

The Danish code was established with the aim of ensuring public trust. Furthermore, it responds to the Council of Europe’s
recommendation R (2010) 12, which provides that ethical principles of professional conduct “should be laid down in codes of judicial
ethics which should inspire public confidence in judges and the judiciary”.** The Danish code specifies that the listed principles “are
a codification of that already applicable to judges and they are a supplement to the legislation’s general rules on courts’ and judges’
affairs”.#

The Superior Council of Magistracy in Romania adopted a deontological code for judges and prosecutors in 2005. This code has
been published in English too.* The code lists six values: independence of justice, promoting the supremacy of the law, impartiality
of judges and prosecutors, exercise of professional duties, dignity and honour of the profession of judge or prosecutor, and activities
incompatible with the judge or prosecutor position.

The Romanian code can be used in evaluations of the efficient functioning and integrity of judges and prosecutors by the legally
competent bodies.*’ It contains detailed provisions, which give instructions to judges on how to act. As an example, the code
regulates the interaction of the judiciary with politics in order to safeguard the value of judicial independence:

Art. 4 - (1) In exercising their professional duties judges and prosecutors shall not be influenced by political doctrines.

(2) Judges and prosecutors must not militate in favour of other persons’ adhering to a political party, must not participate in fund
collecting for political parties and cannot allow the use of their prestige or image to such aims.

(3) Judges and prosecutors must not give any support to a candidate to a political type public function.

3.2. Main characteristics of judicial ethical codes

On the basis of the presented overview of judicial ethical codes in selected EU member states, some main characteristics of these
codes can be identified. This overview also clarifies that the characteristics of these codes can be considered as sharing family

33 Art. 20 Loi organique no 94-100 du 5 février 1994 sur le Conseil supérieur de la magistrature modifié par la loi no 2007-287 du 5 mars 2007.

34 Conseil national des tribunaux de commerce, Recueil des obligations déontologiques du juge du tribunal de commerce (Edition 2018), <http://www.justice.
gouv.fr/art_pix/recueil_deonto_juges_consulaires.pdf> accessed 16 August 2018.

35 Conseil supérieur de la prud’homie, Recueil de déontologie des conseillers prud’hommes, mentioned by the Cour de cassation: <https://www.
courdecassation.fr/'venements_23/relations_juridictions_ordre_judiciaire_7108/commissions_nationales_discipline_8057/discipline_conseillers_8637/
discipline_conseillers_38840.html> accessed 16 August 2018. See also art. L. 1421-2 and art. R. 1431-3-1 Code du travail.

36 CSM, supra note 32, p. X.
37 lbid., p. X-XI.

38 Ibid., p. XII.

39 Ibid., p. XIlI.

40 Ibid.

41 Ibid., p. XIV.

42 Association of Danish Judges, Ethical principles for judges [Etiske principper for dommere], adopted at the general meeting on 24 October 2014, <http:/
dommerforeningen.dk/english/ethical-principles-for-judges/> accessed 8 August 2018.

43 Ibid.

44 Council of Europe, Recommendation R(2010) 12 of 17 November 2010 on judges’ independence, effectiveness and responsibility, art. 73.

45 Association of Danish Judges, supra note 42.

46 SCM, Deontological Code for Judges and Prosecutors, 2005, <old.csm1909.ro/csm/linkuri/15_11_2005__2048_en.doc> accessed 8 August 2018.
47 lbid., art. 2.

58 International Journal for Court Administration/December 2018



resemblances rather than one common conceptual template.*® The identified characteristics should be kept in mind in the design
of empirical research on judicial ethical codes, as they clarify which stakeholders exist with regard to the codes and they highlight
specific issues of content and effect of the codes. Moreover, this overview already highlights the importance of contextualisation of
the outcomes of empirical research. The meaning and influence of judicial ethical codes in individual EU member states can only
fully be understood when taking into account aspects of legal tradition, professional culture, and degree of realisation of the rule-
of-law principle.

When considering judicial ethical codes as a specific category of norms, the following characteristics of these codes appear relevant
for an empirical research: audience, content, type of norms, functions, and legal status.

Audience: judges and others

Ethical codes for judges apply to the active members of the profession. Some codes explicitly include retired judges.*® Sometimes,
related professions are addressed as well. A striking aspect of the French code is that it does not apply to lay judges, for whom
separate codes were developed. In this regard, the French code’s applicability to judges and public prosecutors relates to a
specific elaboration of the rule-of-law principle in the constitutional status of magistrates and connected formal arrangements.*® The
applicability of the English guide of judicial conduct to coroners can be explained by the coroner’s status as an independent judicial
office holder, which has developed in the common law tradition.%'

Content: universal values?

The values expressed in the judicial ethical codes in the overview encompass the broad categories of independence, impartiality,
professionalism, and integrity. The codes concern ethical conduct in the performance of professional tasks, such as conduct
during court hearings or the deliberations on judgments. The codes also encompass broader conduct outside of the courtroom, for
example political activity. Most of these codes have drawn inspiration from European and international documents, in particular the
Bangalore Principles of Judicial Conduct developed under the auspices of the United Nations.5? Still, national contextual aspects
transpire, for example in the French code’s emphasis on the dignity of the office of magistrate, which can be considered to reflect
the professional culture of honour.*

Type of norms: values and standards

Professional values present a frame of reference for proper judicial conduct. These values provide the normative underpinning
for professional-ethical choices of judges.® In a different category, professional standards for judicial performance are minimum
norms for the adequate handling of court cases. These standards are connected with the idea of judgecraft’, which encompasses
the minutiae of procedural arrangements in courts.%® The content of these standards can range from court etiquette to break
times or the processing of requests for adjournment of hearings and is intricately linked to experiences of procedural justice.% In
comparison, the codification of standards has developed less than that of values. The distinction between values and standards
is important for understanding the functions and effects of judicial ethical codes, as normative points of reference (values) have
a different influence than more practical instructions (standards). Still, a caveat is in order. Although values and standards can be
distinguished conceptually, overlaps could occur in the practical elaboration of norms for judicial conduct in codes and other guiding
documents. For example, both values and standards can mention continued education as a means of maintaining expertise and
professionalism for the judgment of cases. Arisk of this kind of overlap is that professional standards are included in judicial ethical
codes as objective ‘measurable’ norms, which enable sanctions against judges who fail to meet these standards rather than help
protect their independence.

Functions

Judicial ethical codes can have different functions. Most codes mention the intended functions and distinguish between the guiding
role for judges (internal function) as well as the explanatory role for society (external function). A further nuance is possible when
we consider the dynamics in the internal organisation of judiciaries and the position of judges in this organisational context. These

48 L. Wittgenstein, Philosophical Investigations, Oxford: Blackwell 1953, p. 66.
49 Judges’ Council, supra note 28, p. 5.
50 Art. 64 and 65 Constitution of 1958.

51 R.A. Houston, Introduction: The History of Coroners in Britain, in: R.A. Houston, The Coroners of Northern Britain 1300-1700, Basingstoke: Palgrave
Macmillan 2014, pp. 1-7.

52 Judicial Group on Strengthening Judicial Integrity, Bangalore Principles of Judicial Conduct, 2002, < https://www.unodc.org/pdf/crime/corruption/judicial_
group/Bangalore_principles.pdf> accessed 8 August 2018. See also Di Federico, supra note 2, p. 395.

53 Cadiet et al., supra note 26, p. 2.

54 Allard et al., supra note 14, p. 12.

55 R. Moorhead & D. Cowan, Judgecraft: An Introduction (2007) Social & Legal Studies 16(3) pp. 315-320.
56 Ibid., p. 319.
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dynamics should be taken into account when researching the influence of ethical codes from the point of view of individual judges.
The possible functions of codes can then be conceptualised as follows:*”

- Motivating function: incentive for judges to perform better in the judicial office based on concrete norms for good conduct;
- Accounting function: input for transparent and relevant disciplinary procedures, ‘sign board’ for society;
- Educational function: input for the education and training of new judges (mostly inductively, e.g. through dilemma training);

- Innovating function: space for adaptation of the judicial role to meet changing societal demands, based on a reflected solution
of dilemmas.

As observed above, the accounting function becomes problematic if ‘measurable’ standards are included in judicial ethical codes.
Then, the guiding nature of ethical norms as a means of strengthening judicial independence might be undermined by the use of
these norms to sanction or fire judges.

Legal status: guidelines or binding norms

Judicial ethical codes can be presented as non-binding guidelines or as norms to which judges can be held accountable in internal
evaluations or disciplinary proceedings.® In the overview, the status of non-binding general guidelines prevails in states where
the rule-of-law principle is firmly embedded in the professional culture. In states where the rule-of-law principle is not yet as firmly
embedded, for example in post-communist states in Central and Eastern Europe, judicial ethical codes more often appear to have a
stronger binding nature and contain more specific norms.*° This is visible in the example of the Romanian code, which encompasses
specific and precise norms and explicitly mentions the role of the code in evaluations of judges and public prosecutors.® In empirical
research, this distinction should be keptin mind, as it can be expected to colour the perceptions of judges with regard to the influence
of ethical codes on their professional conduct inside the courtroom as well as in their interaction with political actors and society.

4. Research designs: two examples

In this section, two approaches to studying judicial ethical codes will be described, followed by an analysis of the relation of these
research designs to the questions and aims of the respective projects. The first example concerns the ENCJ survey on judicial
independence and accountability, in which indicators on judicial ethical codes were included to measure the objective accountability
of judges and judiciaries in 23 member and observer countries to the ENCJ (4.1). ®The second example concerns an empirical
research project under development on the influence of judicial ethical codes in EU member states, which has the aim of assessing
the possible alignment of professional-ethical values and practices of judges as a part of a European judicial culture (4.2).%2

4.1. ENCJ survey

The ENCJ’s survey has several aims.®® In the short run, the aim is to measure the de iure independence and accountability and
perceived independence in countries in order to provide suggestions for the improvement of formal arrangements for the judiciary
and judges. In the long run, the ENCJ aims to use the broad insights from the survey on the realisation of judicial independence in
Europe to influence debates in countries where this principle is threatened, e.g. in Poland. Finally, the survey has the goal of giving
a voice to judges, who can express their perceptions on the realisation of de facto judicial independence in their country.

The ENCJ’s approach consists in the development of indicators and sub-indicators for judicial independence and accountability on
the basis of: 1) an analysis of available international principles and experiences of judges in the ENCJ with regard to independence
and accountability; and 2) the listing of actual arrangements to aspire to in relation to these principles.®* The measurement through
the survey is used to generalise outcomes in order to provide common aspiration levels and potential remedies for countries which
do not yet meet these levels.®

The ENCJ survey assesses formal independence and formal accountability of judges and judiciaries as well as perceived
independence. The assessment of perceived accountability has not been included in the survey, presumably for practical reasons.%®
In the survey, judicial ethical codes are addressed as an indicator of the objective accountability of the individual judge.®” This focus

57 M.A. Loth & E. Mak. Rechterlijke beroepsethiek, in: E.R. Muller & C.P.M. Cleiren (eds.), Rechterlijke Macht: rechtspraak en rechtshandhaving in
Nederland, Deventer: Kluwer 2013 (2nd edition), pp. 323-347, here pp. 344-347. See also Simonis, supra note 23, p. 100-101.

58 Di Federico, supra note 2, p. 99; Simonis, supra note 23, p. 116-117.

59 But see Di Federico, supra note 2, p. 97, who relates this difference to the distinction between common law and civil law systems.
60 See above, par. 3.1.

61 ENCJ, supra note 8.

62 See supra note 7.

63 Van Dijk & Vos in this special issue, par. |. See also their lead article for further background information on the ENCJ’s survey.

64 Ibid., par. Il.

65 Ibid.

66 Ibid., par. IV.1.
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on accountability suggests that a connection is made to the function of ethical codes as a source of concrete norms and as a ‘sign
board’ for society.5®

Objective indicators in this survey concerned “the legal and other objectively observable aspects of the legal system that are
essential for independence and accountability”.%® The sub-indicators measured for judicial ethical codes were: the existence of a
code of judicial ethics; if existent, the public availability of this code; the availability of training on judicial ethics; and the existence
or not of a responsible body to provide judges with guidance or advice on judicial ethics.” For each of these sub-indicators, the
developed questionnaire contained an option to answer with “yes” or “no”.”' The four sub-indicators on judicial ethical codes could
together give a maximum score of 100%, with the result on each sub-indicator contributing 0% or 25% to the total score. The survey
results show that scores on the four sub-indicators for judicial ethical codes yield a high average score of 85%. There is, however,
a high variation between countries, with the lowest score being 0% and the highest score being 100%."2

For this measurement of objective indicators, a standardised questionnaire was filled out by the judicial councils or, in countries
where no judicial council exists, by other governance bodies. The information obtained through this self-evaluation could have been
retrieved also in other ways, that is: it “can be checked by anybody who is knowledgeable about the legal systems concerned”.”
According to the ENCJ, the objective indicators “set a standard about how formal arrangements should look like. ... For all indicators
a high score is good and a low score bad.”

As a general caveat, the authors of the ENCJ survey report warn that “the indicators have not been developed to create rankings of
judicial systems, but can be used to discuss the strengths and weaknesses of judicial systems. Readers of the report are advised
to treat the comparison of data from different countries with various geographical, economic and legal backgrounds with great
caution.”®

4.2. Judicial cultures project

The judicial cultures project concerns an independent academic study on judicial cooperation in the EU, involving ethical, legal, and
institutional aspects of judicial functioning.”® The final aim of this research is to establish whether a shared normative framework
for the functioning of national judiciaries in the EU — in other words: a ‘European judicial culture’ — can develop, which will enhance
effective judicial protection and ultimately will contribute to the progressive realisation of the ideal of the rule of law in the EU. In the
framework of this study, a survey is used to collect information on the perceptions which judges have about the functions and effects
of judicial ethical codes in EU member states. These perceptions can include knowledge of and experience with codes as well as
individual views on the role and usefulness of these codes.”” A distinction is made between professional values for judicial conduct
and professional standards for judicial performance.” This will enable assessing whether relevant differences between these
categories can be identified, e.g. concerning the role of values and standards in external communication or in internal evaluation of
judges, and the influence of codification (or not) of judicial ethical norms.

In this research, two hypotheses will be tested, which seem to reach further than the ENCJ’s inquiry into judicial ethical codes as
an indicator of objective accountability.” The first hypothesis is that judicial ethical codes and published professional standards
can acquire a binding status through their use, e.g. through application in disciplinary procedures against judges or in internal
individual evaluations of judges. The second hypothesis is that judicial ethical codes and published professional standards can be
instruments which influence perceptions of de facto independence and accountability among judges or de facto independence and
accountability as such (through a norm-setting effect).

The approach will be to develop indicators for professional-ethical performance of judges on the basis of: 1) a comparative analysis
of the existence and content of judicial ethical codes and professional standards in selected EU member states; and 2) the listing
of core elements of professional-ethical performance to aspire to on the basis of this comparative overview. The survey, which
will receive a follow-up in interviews, aims to clarify how judges perceive these core elements and how they implement them
in their daily practice. This analysis will enable drawing conclusions about the common ground (or not) between EU member
states regarding the content of professional-ethical norms for judges and the ways of implementing these norms. Furthermore,
this analysis will make it possible to assess the de facto effects of professional-ethical values and standards in realising judicial
independence and accountability.

68 See above, par. 3.2.

69 ENCJ, supra note 8, p. 12.

70 Ibid., p. 17.
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77 See U. Jaremba, National Judges as EU Law Judges: The Polish Civil Law System, Leiden: Brill 2013, pp. 15-46.
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The research design for this study (see Box 1) presents a bottom-up approach to the development of indicators, which are drawn
from the developed values and practices in national systems. This is different from the ENCJ’s approach, which draws primarily from
international principles.® Moreover, this research does not have the aim, as the ENCJ’s project has, to improve judicial systems,
criticise member states, or give voice to judges® Its central aim is to investigate whether alignment of professional-ethical values
and standards in the EU, as a basis for effective judicial cooperation, can develop.®? Of course, policy-makers, judicial networks and
other stakeholders could use the results of this academic research to push their own agendas forward. Therefore, it will be important
in the presentation of the results to emphasise the descriptive nature of the research and to distinguish its aim from the policy goals
which stakeholders wish to address.

Box 1: draft design for the survey

Part I: Judicial ethical codes

Awareness of national code(s)

Consultation of national code(s)

Existence of professional debate on the applicable code(s)
Perception of disciplinary and evaluative effects of code(s)

Part II: Professional standards

Awareness of national standards

Consultation of national standards

Existence of professional debate on the applicable standards
Perception of disciplinary and evaluative effects of standards

Part Ill: European guidelines

Awareness of instruments developed by the EU, Council of Europe and Organisation for Security and Cooperation in Europe
(OSCE) regarding judicial functioning

Opinion on instruments developed by the EU, Council of Europe and OSCE as a useful tool for realising professional-ethical
values and standards

Perception of comparability and substantive alignment between codes and standards in EU member states

Part IV: General questions
Personal characteristics of respondents
Experience abroad and language proficiency

As a follow-up to the survey and interviews with judges, project seminars will be used to present the results to a broader audience
and to involve different stakeholders in the reflection on the results. Furthermore, the results of the empirical research in this project
will be connected with a content analysis of judicial ethical codes in order to validate the results of the survey and interviews.
Contextualisation will be realised through a more close-up analysis of EU member states, in which the elements of legal tradition,
professional culture, and the degree of realisation of the rule-of-law principle will be integrated in the research.

Still, some methodological challenges for the empirical research design remain, e.g. the concern of ensuring representative and
trustworthy responses to surveys and interviews and the concern of combining the measurement of indicators with richer contextual
studies in an accessible format. In the next section, these concerns will be addressed.

5. Methodological considerations

Based on the analysis in the previous sections, some methodological considerations for empirical research on the influence of
judicial ethical codes in EU member states can now be mapped. These considerations concern two phases. The preparations
for research, firstly, encompass the following aspects: determining the object and aim of the research, developing a conceptual
framework, using a multi-method approach (5.1). The conducting of the research, secondly, requires attention for the validity and
the contextualisation of results of an empirical survey (5.2).

80 Most international principles were developed with input from national judges. Therefore, overlaps between national and international ethical codes can be
expected to be found.

81 See supra, par 4.1.
82 See supra, par. 2.
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5.1. Preparations: optimising the research design

The initial question, of course, is: what will be measured in a survey and to what end? In this regard, research on judicial systems
is characterised by the tension between a policy-oriented and an academic outlook.2® From a policy-oriented point of view, this
research has the capacity to assist in addressing problems in the formal arrangements for judicial systems and problems in judicial
functioning. From an academic point of view, more fundamental questions deserve attention as well, for example questions aimed
at explaining specific aspects of judicial systems or questions aimed at supporting a normative reflection on the desired role of the
judiciary in society. This more fundamental research does not always contribute to immediate problem-solving, but it can generate
a better understanding of the foundations of judicial systems and insight into possible innovations for the future.

For the design of an empirical research, this tension between policy-oriented and academic outlooks entails that a choice is required.
Research aimed at problem-solving can make use of a ‘light’ theoretical framework, in which existing normative values for judicial
functioning are described and ordered. At the same time, the limitations of this kind of research for rethinking the foundations of
judicial systems should be acknowledged.® By contrast, fundamental research aimed at understanding or at stimulating normative
debate can dive deeper into the interpretation and contextualisation of norms for judicial functioning, while setting more modest
goals in terms of its contribution to legislative and policy reforms.

Against this background, the two presented research designs have complementary objects and aims. The ENCJ survey has the
benefit of yielding a large set of objective data, which could signal ‘red flags’ — meaning a situation which requires urgent attention8
—in the realisation of core values for judicial functioning. The judicial cultures project will provide a deeper understanding of specific
ways in which core values for judicial functioning are implemented. For each of these two outlooks on the topic, awareness of the
limitations of the research is important in order to set realistic goals.

Furthermore, the analysis in this article reveals that researchers should be aware of the difficulties of working with indicators. As
noticed elsewhere, awareness is required with regard to underlying assumptions, e.g. economic assumptions in the EU context,
and political interests connected to the research.® With regard to judicial ethical codes, there could be a risk of scores being used by
governments or court managers to put pressure on judges, or by EU institutions to put pressure on member states to push through
specific reforms. Another risk is that member states could use scores to downplay deficiencies of their systems.®” In this regard, it is
important to observe that neither of the two surveys discussed in this article aims to rank the examined judicial systems.

Also, a precise definition of central terms is essential for generating results which can form the basis of a comparison between national
judicial systems. Interdisciplinary perspectives from inter alia the social sciences (sociology, psychology), law, economics, and
cultural anthropology can be used to design a sound conceptual and theoretical framework. Interestingly, the two presented surveys
display a conceptual difference. The ENCJ’s survey considers judicial ethical codes as an element of objective accountability, which
relates to the formal arrangements for judiciaries and for judges. By contrast, the judicial cultures project focuses on the perceived
influence of judicial ethical codes, which connects with subjective independence and accountability. The combination of the results
from these two research projects might, once the second project has been finalised, provide insights into the connections between
formal arrangements for judiciaries and the realisation of de facto independence and accountability.

Afinal preparatory step concerns the choice of research methods. Quantitative empirical research (e.g. surveys) provides numbers,
while qualitative empirical research (e.g. interviews) gives insight into the mechanisms behind the numbers. An important practical
challenge for empirical research based on surveys or interviews concerns the realisation of a sufficiently high response rate and
trustworthiness of responses. Also, researchers should be aware of the risk of a selective non-response bias, which means that
only respondents with an interest or experience relating to the topic will participate. However, completed research projects which
involved judges demonstrate that these risks can be overcome, e.g. by using a sufficiently large sample of respondents and by
checking responses against information from other available sources.® Of course, the data from surveys and interviews should be
collected, processed, and stored in accordance with applicable norms of academic research ethics.®'

Afurther concern on the ENCJ’s survey design, which aims to serve practical goals, is that subjective indicators are not “actionable”.®
By contrast, a survey based on objective indicators can be replicated and might therefore have more credibility, e.g. for policy
advice. In order to remedy this, it could be useful to measure how many times judges have been dismissed rather than to measure

83 See J. Vranken, Exciting Times for Legal Scholarship (2012) Law and Method (February), par. 6.

84 Mak & Taekema, supra note 18, pp. 47-48.

85 The term ‘red flag’ is borrowed from medical terminology. See <https://www.bmj.com/content/bmj/325/7363/534/F2.large.jpg> accessed 8 August 2018.
86 Mak & Taekema, supra note 18, p. 48.

87 Ibid.

88 Indeed, “comparing is not ranking”. See M. Fabri, Methodological Issues in the Comparative Analysis of the Number of Judges, Administrative Personnel,
and Court Performance Collected by the Commission for the Efficiency of Justice of the Council of Europe (2017) Onati Socio-Legal Series 7(4) pp. 616-639,
here p. 622.

89 U. Jaremba & E. Mak, Interviewing Judges in the Transnational Context (2014) Law and Method (May), par. 3.2.
90 Ibid., par. 3.3.

91 See KNAW et al., Netherlands Code of Conduct for Research Integrity, 2018, https://knaw.nl/shared/resources/actueel/bestanden/netherlands-code-of-
conduct-for-research-integrity-2018-uk accessed 16 September 2018.

92 Comment made during the workshop in Utrecht, see supra note 9.
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the perceptions which judges have of de facto independence.®® Still, perceptions can serve as a proxy for identifying problems
with de facto independence in the examined countries. In the analysis, it should then be emphasised that perceptions are not
experience. Also, information from other sources can be consulted to put the results in perspective.* It is useful to already consider
these possibilities and limitations in the preparatory phase of the research in order to ensure that the intended goals of the research
can be achieved.

5.2. Conducting research: optimising the quality of the results

In the conduct of empirical research based on a survey a first concern is the validity of the results. For the ENCJ survey, the
questionnaire on objective indicators was filled out by a “mixed bag™® of organisations, as judicial councils have different
compositions, competences, and resources. Moreover, in some countries a judicial council does not exist and for these countries
the questionnaire was filled out by other governing bodies, such as ministries of Justice.®® In order to strengthen the trustworthiness
of the research, the ENCJ has validated the results through checks performed by an internal expert group.®”

Some further considerations can be kept in mind with an eye to improving the validity of survey research. The external validation
workshop on the ENCJ survey® yielded the following suggestions:

- Case studies can provide richer information on the situation in different countries. As a means of selection, the method of
grouping of indicators (clustering) would make it possible to identify ‘red flags’® in specific countries. An example of clustering
with regard to judicial systems could concern indicators on corruption, the number of disciplinary proceedings against judges,
and the length of proceedings. A case study could then focus on countries where these topics in combination seem problematic.

- Alongitudinal analysis for each country can provide further insight into the development of the values of judicial independence
and accountability.

- The combination of a survey with interviews enables checking the validity of the survey results as well as collecting more in-
depth information for explaining the results.

- It is important to avoid insularity in the collection of data. This can be realised by asking the same questions to different
stakeholders to bring out inconsistencies in answers. Categories of respondents which could be added when studying judicial
systems include lawyers, court users, and politicians.

Finally, contextualisation is an important but challenging aspect of comparative research, which also requires attention in research
on judicial systems. For the ENCJ survey, critical comments concerned issues relating to the use of indicators, such as the risk
of contingent circumstances being moved back in indicators or cultural differences not being acknowledged in the comparative
analysis of countries.'® Remedies can be to relate institutional design of countries to historical developments and to conduct a
contextual analysis for each country, in which cultural and other aspects are taken on board."’
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The discussed methodological aspects of research on judicial ethical codes in the framework of the ENCJ survey and the judicial
cultures project have been summarised in Table 1.

ENCJ survey Judicial cultures survey
Object Existence of a (published) judicial ethical code, Awareness, use, and opinion on judicial
training and supervision ethical codes
Objective accountability (formal arrangements) Subjective independence (perceptions)
Aim Diagnosis and problem-solving Understanding and normative reflection
Concepts Code Codes and standards
Methods Collect general knowledge Measure perceptions
Self-evaluation by judicial councils Evaluation by judges
Validity Combine with check by academics Combine with interviews
Contextualisation Idea: develop case studies, e.g. on ‘red flags’ (Comparative) content analysis of codes
Idea: develop a longitudinal analysis for countries Connect results with legal tradition,
Connect results with cultural differences professional culture, degree of realisation
of rule-of-law principle
Main challenge Trustworthiness of self-evaluation Representativeness of sample of
respondents

Table 1: methodological aspects of empirical research on judicial ethical codes

6. Conclusion

This article set out to investigate which methodological considerations should be kept in mind when elaborating an empirical
research design for studying the influence of judicial ethical codes in EU member states. In the ENCJ’s survey on the independence,
accountability, and quality of judicial systems in Europe, sub-indicators were included to measure the existence of judicial ethical
codes and relating training and supervision. This survey and the critical scholarly discussion about it provide valuable lessons for
further comparative and empirical research on the perceptions of judges relating to professional-ethical codes and standards.
For the envisaged research in the judicial cultures project, which was presented in this article, the most important lessons can
be summarised as follows: 1) to clearly delineate the research aims and central terms which are used in the survey; 2) to avoid
insularity by including a representative and diverse group of respondents; 3) to validate and contextualise the results through a
multi-method approach and critical debates with scholars and stakeholders. The results of this upcoming research will hopefully
contribute to a better understanding of the mille-feuille of judicial ethical codes in the EU and a reflection on a recipe (but not a
bake-off!) for the future.
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