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Abstract

This article revisits the history of judicial pre-publication censorship since the passage of the 1998 Human Rights 

Act – mainly non-disclosure injunctions commonly referred to as superinjunctions – through the interplay between 

three ilities: Practicability, accountability and suitability. The intertwining of these three concepts offers a pathway 

to explore various strategies of circumvention employed within news organisations, the legislative and the general 

public, as well as the role of technology in facilitating such tactics, in cases of pre-publication censorship. A 

qualitative case-study approach is adopted and findings are based on open access archival research for the period 

since the afore mentioned Act came into effect. This article demonstrates how pressure has been brought to bear on 

the legislative and judiciary, as the national British press has criticised failure to recognise the significance of public 

interest in cases of pre-publication censorship. However, it is argued that change has been limited to a slightly 

greater degree of transparency and that the interplay between the three ilities reinforces calls for an end to this form 

of prior restraint on freedom of expression as well as improvements to the self-regulatory system in place.
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Introduction 

The British press has a long history of asserting its right to publish without interference from the State. 

The industry’s self-regulatory model has remained more or less constant since the end of the Second 

World War. Calls for any substantial changes have been vigorously refuted by large sections of the 

press and political debate on the issue is well-documented. Since 1947, British governments have 

commissioned reports regarding concerns about the press on seven separate occasions, the most recent 

instance being a 2012 report based on a public inquiry into the culture, practices and ethics of the press, 
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commonly known as the Leveson Inquiry. In the context of this inquiry, several legacy newspapers 

claimed that three hundred years of press freedom would be under threat if any changes to the 

self-regulatory system were made.1 However, this assertion is a myth that does little justice to the 

complexities of press freedom history. It appears to be a throwback to the Whig interpretation of 

history, as these newspapers fail to distinguish between the historical context and the present. Thus, 

the impression is given that a single moment led to the dismantling of state interference. Oft-quoted 

examples include the abolition of the Court of Star Chamber in 1641, the lapse of the Licensing Act in 

1695, the passage of the Libel Act in 1792, as well as the end of so-called taxes on knowledge between 

1853 and 1861. According to this same tradition, market competition and the rise of advertising in the 

nineteenth century also facilitated independence from government control. Yet few historians today 

would agree with such a simplistic interpretation. As media historian James Curran and others have 

amply demonstrated, the commercial press of the mid-nineteenth century was not devoid of political 

influence and market forces also came into play, making it difficult to represent the full spectrum of 

people’s beliefs.2 

The democratic function of the news industry was – and continues to be – under strain from the 

commercial imperatives of the market. Recent figures indicate that just three companies control 

ninety percent of the UK’s national newspaper market and also make up over forty percent of the 

country’s top fifty online news brands. Additionally, ten of the top fifteen online platforms used to 

access news in the UK are owned by Meta, Google and X Corp.3 This raises questions regarding the 

impact of such a low level of media plurality on news agenda setting and on press freedom more 

generally. Indeed, no news organisation has absolute freedom from economic, legal, political or 

social constraints and the British press has always been subjected to pressures that lead to instances 

of prior restraint from within and without. The question is rather which bodies are responsible 

for imposing censorship and to what extent the press may exert pressure in favour of the freedom 

to publish. 

This article focuses on the case of judicial pre-publication censorship – mainly pre-trial non-

disclosure injunctions commonly referred to as superinjunctions – through the prism of what shall be 

referred to herein as the interplay between three ilities: practicability, accountability and suitability. 

Together, these three concepts offer a pathway to explore various strategies of circumvention employed 

within news organisations, the legislative and the general public, including the role of technology in 

facilitating these practices. For the purpose of this study, practicability is to be understood in the 
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context of failure to enforce secrecy. Accountability points to the role of the press industry in holding 

individuals and organisations responsible for their actions as per the right to inform and the democratic 

imperative. Suitability involves rethinking the model of prior restraint of the British press in its current 

form in light of enforceability issues and the importance of freedom of expression in the public interest 

when balanced against competing rights. In particular, this paper seeks to demonstrate how these three 

concepts have come into play when the press has struggled to gain recognition of a public interest 

defence and what this suggests with respect to influence over the legislative and the judiciary, against 

the backdrop of long-running weaknesses of self-regulation of the press. 

Defining the public interest is fraught with difficulties. The values attributed to this term 

depend on those of the community and may fluctuate over time. For the purpose of this study in the 

field of pre-publication injunctions, it should be noted that the relevant courts have been expected to 

interpret what constitutes the public interest in relation to human rights, as laid down in the 

European Convention of Human Rights (ECHR). This has been the case since the Human Rights Act 

1998 came into effect. There has been much confusion in the media as to the definition of 

superinjunctions in relation to pre-publication and pre-broadcast censorship. It is therefore worth 

referring to the definitions provided by the judicial committee on superinjunctions, which was set up 

in April 2010 due to concern over the Trafigura and John Terry cases.4 The judicial committee’s report 

states that anonymised injunctions are those which prohibit revealing the identity of the parties 

involved but allow news of the proceedings to be communicated, whilst superinjunctions are those 

which proscribe reporting the very existence of the injunctions. The said report concludes that 

anonymised injunctions and superinjunctions can only be granted temporarily as they constitute 

derogations to the principle of open justice and public scrutiny. It is also important to note from the 

outset that the UK has three distinct legal systems. There is one for England and Wales, whereas there 

are separate ones in Scotland and Northern Ireland. This means that if a superinjunction is granted in 

England, it is enforceable in Wales, but not in Scotland or Northern Ireland. Furthermore, any 

superinjunction granted within one of these three legal jurisdictions has no legal bearing abroad. 

In Scots law, the appropriate term is an interdict, which may be interim (limited in duration) or 

perpetual. It may be issued by either the Sheriff Court or the Court of Session. However, an interdict is 

personal in nature and can only be directed against specific individuals. This means the Scottish 

courts cannot grant one against any other persons having knowledge of the said interdict. To date, 

there are no publicly known cases of superinterdicts having been granted.
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The choice of period for scrutiny since the implementation of the Human Rights Act 1998 may be 

explained by a shift in how rights have been assessed in judicial pre-publication cases against the press. 

Despite a long history of calls for statutory press regulation, including political threats to establish a 

statutory press tribunal to rule on individual cases, such change did not materialise in the second half of 

the twentieth century. This is despite the ebb and flow of public outrage regarding the industry’s failure 

to prevent journalistic malpractice including privacy intrusions.5 The well documented ability to stave 

off statutory regulation over such a long period is indicative of a high degree of influence, as the 

national press remains a major heavyweight in British media policy. Indeed, alliances between the 

industry and aspiring political leaders have become common since Margaret Thatcher’s rise to power in 

the late 1970s. Ultimately, the self-regulatory system has changed little and it has been left to judges to 

balance competing European Convention rights in the absence of a statutory right to privacy in the UK. 

The findings of this paper are based on open-access archival research for the period since the 

Human Rights Act 1998 came into effect and a qualitative case-study approach is adopted. Despite 

the inherent secrecy surrounding legal proceedings leading to judicial pre-publication censorship, 

much information has entered the public domain due to strategies of circumvention facilitated by 

technology. Amongst those cases that have come to light, three stand out due to their role in 

influencing debate over press freedom and the balance of conflicting rights: Trafigura’s 

superinjunction in 2009, John Terry’s superinjunction in 2010 and Ryan Giggs’ anonymised injunction 

in 2011. It will be shown how the intervention of Members of Parliament (MPs) during parliamentary 

debate and support from online bloggers were instrumental in facilitating reporting of these 

prohibitive injunctions. It will be demonstrated that since superinjunctions have gone from relative 

obscurity towards greater scrutiny, there has been pressure for the judiciary to evolve towards a more 

transparent approach and find a better balance between competing rights. It will then be seen to what 

extent change in favour of transparency has been limited and how the model of prior restraint 

appears to be unsustainable in the digital era with respect to the three ilities. 

From Obscurity to the Spotlight

The first recorded use of the term superinjunction appears to date back to a satirical newspaper article 

from 2002.6 However, the first reference to a superinjunction in a legal context may also be attributed to 

the press. It seems the term was first employed as such by The Guardian in September 2009, with respect 
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to news of toxic waste dumping in and around Abidjan, which had taken place in August 2006. This was 

the first case to bring the concept of superinjunctions to the fore. The scandal became known as the 

Trafigura case with reference to the multinational trading commodity company of the same name. 

Waste belonging to Trafigura was shipped from the Netherlands and dumped in and around 

Abidjan without appropriate treatment. Serious questions of corporate crime ensued. The 

consequences for the inhabitants and the environment were devastating, with at least seventeen 

deaths and more than one hundred thousand people seeking medical attention.7 United Nations 

investigators reported more than a dozen deaths and alleged they were connected to fumes from the 

waste. Trafigura agreed to an out-of-court settlement in London following the High Court of Justice’s 

decision to hear civil action brought by approximately thirty-one thousand Ivorian claimants. The 

company insisted that this agreement did not equate to acceptance of any liability. On the marge of 

these proceedings, Trafigura secured a superinjunction on September 11, 2009.8 This prevented The 

Guardian from referring to the Minton report. The said report was the result of a Trafigura-

commissioned confidential scientific study and pointed to the potentially toxic nature of the waste, as 

well as the probable impact on victims and the environment.9 In his nine-page judgment in favour of 

Trafigura’s request for an injunction, Justice Maddison dedicated less than one page to the freedom of 

expression in the public interest,10 which is difficult to comprehend in the context of corporate crime 

and environmental disaster. He concluded that since the Minton Report was confidential and 

privileged in nature, it was protected under Article 8 of the ECHR. He granted not only anonymity to 

the applicant but also proscribed any communication regarding the injunction’s existence.

Furthermore, Trafigura applied pressure on other news outlets in the UK and elsewhere. In the 

case of The Independent, the decision was made by the newspaper to remove an article from its 

website, dated September 17, 2009, due to reference to the Minton Report11. In the case of the BBC, 

the multinational trading commodity company undertook legal proceedings following allegations 

made in an episode of the news and current affairs programme Newsnight on May 13, 2009. This 

action led the broadcaster to make a statement in open court, which included an apology and a 

withdrawal of its accusations against Trafigura.12 The BBC also paid costs and damages to the trading 

commodity company. Trafigura’s litigious approach thus served to strengthen fears of a chilling effect 

as publishers were faced with the threat of soaring legal costs. An Oxford University study from 2008 

showed that England and Wales were the most expensive jurisdictions amongst the twelve European 

countries examined, when comparing legal costs for the losing party and the cost of litigation.13
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However, Trafigura’s attempts to silence any reference to the Minton Report only fuelled further 

interest in the scandal and motivated citizens to defy the injunction in accordance with the Streisand 

effect. For instance, Wikileaks published the Minton Report online as of September 14, 2009.14 In the 

following weeks and months, the same organisation also revealed details of Trafigura’s legal 

proceedings against UK-based news organisations including The Independent and The Times.15 

Trafigura’s efforts to supress news of the Minton Report within the UK were also diminished by the 

intervention of Paul Farrelly, Labour MP for Newcastle-under-Lyne and ex-journalist. On October 12, 

2009, Farrelly submitted a written parliamentary question with respect to whistle-blower protection 

and press freedom.16 Using the well-established principal of parliamentary privilege, he broke the 

injunctive relief in place by specifically referring to the multinational trading commodity company’s 

injunction.17 In doing so, he also went against the sub judice rule, which bars discussion of current or 

impending court cases in Parliament. The said rule exists so as to prevent Parliament from influencing 

decision-making during legal proceedings but it is not absolute as the Lord Speaker has the power of 

waiver under certain conditions. Although Trafigura’s superinjunction had been broken in Parliament, 

The Guardian was specifically banned from reporting in this particular instance, despite the historic 

right of the press to report on parliamentary proceedings.18 This proscription was then almost 

immediately circumvented by Twitter users and independent bloggers who rapidly found and shared 

details of Farrelly’s parliamentary question.19 

Given the speed of reactions online, as well as The Guardian’s planned appeal before the High 

Court, Carter-Ruck law firm retracted the ban on reporting of Farrelly’s parliamentary question. 

This opened the door for media commentators to debate not only the nature, extent and legitimacy of 

pre-publication injunctions, but also their feasibility in the digital age, as shall be seen hereafter 

through the prism of the three ilities. Indeed, the Trafigura scandal marked the beginning of a 

sustained media campaign against superinjunctions between 2009 and 2011. During this period, there 

were numerous instances of defiance online and in Parliament, leading to the publication of 

committee reports by the judiciary and the legislative, in 2010 and 2012 respectively. 

Questionable Practicability

The sustained media campaign against superinjunctions between 2009 and 2011 mainly focused on 

the private lives of the rich and famous. Within this mass coverage by media sources, there was 
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much confusion between anonymised injunctions and superinjunctions. From April 2011, 

The Sun published numerous articles related to approximately thirty sex-scandals involving 

supposed superinjunctions over the two previous years.20 This action led to support from other 

news organisations. Over two hundred articles on the issue were published in the British national 

press within a single week in April 2011,21 thereby demonstrating the high level of pressure the 

industry was able to exert on Parliament due to the perceived influence on public opinion, with a 

view to reconsidering prior restraint of the press. Technology came into play as users of websites 

hosted outside the UK such as Twitter began searching for and sharing the names of celebrities 

thought to have taken out the injunctions. These news stories were a far cry from holding a 

multinational trading commodity company to account for a human and environmental disaster. 

However, the press argued fervently that these revelations were in the public interest, in 

accordance with the common law Reynolds defence against defamation dating back to a 1999 Law 

Lords’ ruling.22

 During this period, two cases were subjected to public scrutiny and thus played a major role 

in influencing debate over press freedom and the balance of conflicting rights: England football 

captain John Terry’s superinjunction in 2010 and Manchester United footballer Ryan Giggs’ 

anonymised injunction in 2011. On January 22, 2010, Terry obtained a superinjunction at a special 

hearing, following revelations regarding an alleged extramarital affair between himself and French 

model Vanessa Perroncel, ex-girlfriend to one of his teammates.23 Crucially, no particular defendant 

was named during these emergency legal proceedings, although News Group Newspapers was 

mentioned within the evidence presented. Common law does not ordinarily allow for courts to 

grant injunctions contra mundum. However, the judge in this case, Michael Tugendhat, decided to 

grant an interim injunction against “persons unknown” until the full hearing could take place. 

This occurred seven days later, at which point the temporary order was discontinued. In his final 

judgment, Tugendhat concluded that Terry’s claim was related to concerns over his reputation, 

particularly with sponsors, rather than to issues of privacy.24 He considered that the footballer 

would be unlikely to win any post-publication libel action. This meant that granting a pre-

publication injunction was proscribed in accordance with a well-established common law principle 

dating back to 1891.25 Furthermore, the judge pointed to the absence of counter-arguments. Given 

that Terry’s legal representatives had not contacted the newspapers concerned, they had been 

deprived of the opportunity to put forward any arguments in favour of the freedom of the press.26 
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Under these circumstances, it is difficult to understand how an interim injunction could have 

been granted in the first instance.

Despite the superinjunction being applicable for seven days, news of its existence spread 

rapidly due to marked defiance from internet users and newspapers alike and aided by technology. 

This called into question the practicability of such a legal measure. The footballer’s identity was 

shared widely on Twitter and the injunction was often wrongly described as permanent. The Daily 

Telegraph published a story about the existence of the injunction, although the digital version was 

later deleted from its website. The Daily Mail went so far as to publish a short comment piece 

referring to the existence of the superinjunction and hinting that ‘it could be anyone from the captain 

of the top team in the land to a great player in the twilight of his career.’27

Terry’s alleged extra-marital affair was presented by the press in the form of a dramatised 

narrative portraying the fall from grace and the path to redemption. This is intimately linked to a 

conception of the press as being free to expose and morally judge wrongdoers, as well as hold 

them to account in line with readers’ expectations. Indeed, this portrayal, which fits into the 

framework of accountability, has been openly defended by Editor-in-Chiefs such as Paul Dacre 

from the Daily Mail and Piers Morgan from the Daily Mirror.28 As with the case of Trafigura, the 

remedy of a superinjunction inadvertently drew attention to the story. Terry’s alleged affair was 

covered in great depth by the press following the decision to discontinue the injunction. Going 

beyond the narrative of exposing wrongdoers, this decision was presented as marking the 

beginning of a new era of greater press freedom, in opposition to the pro-privacy judgments of 

previous years.29 The role of the judiciary was personified through the juxtaposition of two 

figures: Justices Tugendhat and Eady. The latter had long been criticised for his pro-privacy 

judgments, particularly in some high-profile media trials. Paul Dacre, then Editor of the Daily 

Mail, went so far as to claim ‘This law is not coming from Parliament – no, that would smack of 

democracy – but from the arrogant and amoral judgements – words I use very deliberately – of 

one man.’30 Such a personal attack appears to be an attempt to influence legal proceedings. It 

ignores the fact that judges are required to balance European Convention rights in the absence of 

a statutory right to privacy in the UK. In any case, the sustained media campaign against 

superinjunctions between 2009 and 2011 bore fruit as Parliament decided to consider 

improvements to the law regarding pre-publication injunctions shortly after the furore over 

Manchester United footballer Ryan Giggs’ anonymised injunction in 2011.31 
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On April 13, 2011, The Sun published a short article about an alleged extramarital relationship 

between an unnamed ‘Premier League star’ and the model Imogen Thomas.32 The newspaper had 

agreed not to reveal the identity of Giggs whilst waiting for the result of the footballer’s legal 

action.33 The day after publication of the said article, the footballer was granted a temporary 

anonymised injunction until the return date on April 20. This was followed by an extension until the 

trial could take place.34 

What made this case so notorious was the inefficiency of Giggs’ non-disclosure injunction. 

Imogen Thomas’ publicist Max Clifford argued that the general public would not have known about 

the footballer’s alleged extramarital affair if he had not sought and obtained an injunction to protect 

his privacy.35 This claim needs to be nuanced though, as The Sun was already on the verge of revealing 

Giggs’ identity in its April 14 publication. As with the cases of Trafigura and John Terry, the Streisand 

effect came into play. Three factors seem to have contributed heavily to the inefficiency of Giggs’ 

injunction: Twitter users and independent bloggers rapidly searching for and sharing Giggs’ identity, 

the inapplicability of the injunction outside of the jurisdictions of England and Wales, the use of 

parliamentary privilege. 

On May 20, 2011, Giggs’ legal team sought a disclosure order from the London High Court in a bid to 

identify Twitter users who had broken the anonymised injunction and take legal action against them for 

breach of court. The first Twitter user to have revealed the footballer’s identity appears to have been James 

Webley who used the alias The Unknown James. However, thousands of Twitter users participated in a 

campaign known as #IamSpartacus which involved sharing Giggs’ identity, followed by the afore-

mentioned hashtag36. This mass act of civil disobedience made it impossible to take legal action against so 

many individuals, which led to the footballer abandoning his request. In any case, the disclosure order had 

no legal bearing in California, where Twitter’s headquarters lay. It is therefore difficult to imagine that the 

social media website would have complied. Even within the UK, the applicability of Gigg’s anonymised 

injunction was limited. The footballer’s legal team did not seek the necessary interdict from the High 

Court in Edinburgh. In this context, the Scottish-based news organisation The Sunday Herald published a 

full-page photograph of the footballer with the word ‘CENSORED’ covering his eyes, in its May 22 

edition.37 This led to an increase in sales of over nine percent from April to May, which demonstrates how 

seeking a superinjunction can inadvertently draw greater attention to the case in question. 

With regards to the use of parliamentary privilege, it was John Hemming, Liberal Democrat MP 

for Birmingham Yardley, who broke the anonymised injunction before the House of Commons on May 
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23, 2011.38 Hemming was already well known for his defence of free speech and his opposition to 

non-disclosure injunctions generally.39 He had for instance named former Royal Bank of Scotland 

Chief Fred Goodwin in March that same year with respect to allegations of sexual relations with a 

colleague, despite there being an anonymised injunction in place.40 In the case of Gigg’s anonymised 

injunction, the MP insisted on related issues of principle, particularly the lack of credibility of an 

injunction that had been broken by so many Twitter users and thus rendered impracticable. During 

this same parliamentary debate, Attorney-General Dominic Grieve simply responded ‘It is our duty as 

parliamentarians to uphold the rule of law’.41 Yet this did not address the question at hand regarding 

the responsibility of internet users and online platforms as to the rule of law. Nor did this tackle the 

issue of when it is appropriate for an MP to break an injunction. 

The day after Hemming’s revelation, the English and Welsh press reported widely on Giggs’ 

anonymised injunction and alleged extramarital affair, in accordance with the qualified right of the 

press to report on parliamentary proceedings in the public interest. Given the attention drawn to this 

case, Giggs abandoned his right to anonymity when the injunction was cancelled on March 2 the 

following year.42 Parliamentary consideration of improvements to the law followed shortly after.

The Limits of Accountability and Suitability

In the complex relationship between the judiciary and legislative, judges are not accountable to 

Parliament for their decisions in individual cases, with the exception that Parliament has the 

power to pass legislation to reverse the effect of a judge’s decision or change the law as 

established or interpreted by a judicial decision. Yet Prime Minister David Cameron played into 

negative media portrayals of the judiciary at the height of the media campaign against 

superinjunctions by openly accusing judges of using the ECHR to deliver what he described as a 

kind of privacy law without parliamentary approval.43 His strong criticism of the judiciary came 

during a question and answer session at General Motors in Luton on April 21, 2011. On this same 

occasion, Cameron admitted that he did not know how the problem could be solved. He failed to 

make any reference to Parliament’s responsibility in deciding against the introduction of 

legislation to protect privacy in the 1990s. This criticism of the judiciary is all the more 

surprising in that High Court judge David Eady had already clarified the issue of competing rights 

and the role of Parliament in a 2008 judgment:
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That is because the law is concerned to prevent the violation of a citizen’s autonomy, dignity 

and self-esteem. It is not simply a matter of “unaccountable” judges running amok. 

Parliament enacted the 1998 statute which requires these values to be acknowledged and 

enforced by the courts.44

It is rather unusual for a judge to refer to media portrayals of the judiciary in a written 

judgment. Indeed, Eady was often demonised as the enemy of free speech for ruling in favour of the 

right to privacy in media-related cases.45 

Following the sustained media campaign against superinjunctions, and in the context of the 

News International phone hacking scandal, Cameron recommended the creation of a joint committee 

on privacy and injunctions on May 23, 2011, in order to assess improvements to the law.46 In its 2012 

report, the committee ultimately rejected the idea of adopting a statutory right to privacy or 

definition of the public interest for the purposes of publication. This means that the judiciary still has 

a role to play in interpreting the balance of rights regarding pre-publication injunctions. The report 

stated its expectation for media regulators to provide a definition of the public interest, develop this 

concept as needed,47 and enhance media regulation. However, doubt remains regarding any 

meaningful change despite the creation of a press recognition panel48 for the purpose of guaranteeing 

standards by press regulators. The largest industry-run press regulator, the Independent Press 

Standards Organization, has refused to seek recognition from the said panel and has been the subject 

of much criticism. It has been described as a ‘pointless so-called regulator’ by the National Union of 

Journalists.49

The joint committee report on privacy and injunctions also recommended legal clarification 

on the principle of qualified privilege for the media to report on parliamentary procedures but no 

such change was brought about within the framework of the 2013 Defamation Act. Additionally, 

the report stated that the law courts were now finding a better balance, on a case-by-case basis, 

between the right to privacy and the freedom of expression as guaranteed by Articles 8 and 10 of 

the ECHR. It highlighted the fact that the judiciary had not invented any privacy law and that 

Parliament was responsible for the passage of the Human Rights Act 1998. The report also 

pointed to the need to resolve several weaknesses regarding the impracticability of interim 

injunctions. In particular, it called for those court orders granted in one UK jurisdiction to be 

enforceable in the two remaining, to apply to all forms of media including new media and social 
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media, and to reduce the cost of taking privacy cases forward. Yet there have been no such 

changes since. 

One sign of change has come about, however, with the Ministry of Justice’s decision to begin 

publishing biannual statistics regarding the number of prohibitive injunctions in place at any time, from 

March 2012 onward, and dating back to August 2011. This appears to be a significant compromise, given 

that superinjunctions constitute an exception to the common law tradition of hearing most cases in 

open court and making the corresponding written judgments accessible to the public. The Ministry of 

Justice’s decision seems to be an attempt to quell fears regarding the lack of transparency and negative 

impact on media scrutiny. This policy change may also be interpreted within the framework of the 

accountability revolution.50 The term accountability is to be comprehended broadly here, as a practice 

involving dialogue between decision-makers and the general public. Opponents of judicial 

accountability claim that individual judges as office-holders or courts as institutions cannot be held to 

account if they are truly independent. Their fears may be better understood in the context of a push 

towards a greater separation of powers, which came to fruition with the Constitutional Reform Act 

2005. However, proponents of accountability practices believe they are essential to all three branches of 

the state, as well as to informal systems such as media scrutiny. This stems from the idea that it is 

necessary for the British public to constantly evaluate the judiciary in order to validate its actions and 

value. As Lord Woolf explained in a 2003 speech: 

It is to members of the public that Article 6 [ECHR] gives the entitlement to a hearing before 

an independent tribunal (that is, a judge). The creation of the right in this way makes the 

important point that independence of judiciary is not the privilege of the judiciary, but a 

requirement that exists for the benefit of the citizen.51

Whether one opposes or supports judicial accountability, it is clear that a lack of transparency 

with respect to interim privacy injunctions has created distrust from news organisations. Since 

biannual statistics for the number of new applications have become available to the public, they 

appear to be relatively stable. According to the provisional data, six applications for interim privacy 

injunctions were made at the High Court in London during the first six months of 2023.52 However, 

these figures only apply to England and Wales. They do not reflect divergences within the three legal 

jurisdictions of the UK. 
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In 2020, it was reported that superinjunctions issued by Belfast High Court stood at a record-

high, as seven were active in Northern Ireland.53 The information was only released by Justice 

Minister Naomi Long following a written Assembly question from Jim Allister, Member of the 

Northern Ireland Assembly. Additionally, the data was more incomplete than that available for 

England and Wales, given the refusal to communicate the precise dates when any order was made or 

discharged by Belfast High Court. 

In Scotland, there appears to be only one publicly known attempt to obtain a super interim 

interdict, as reported by The Sunday Herald, and which was refused by the Court of Session judge, Lord 

Pentland in October 2010.54 The newspaper revealed it was Strathclyde University that had made an 

application to prevent publication in a bid to prevent erosion of a professor’s reputation. The case 

involved a retired academic, Gavin Simpson and his wife, who had both been charged with extortion, 

but ultimately given a formal warning by the Procurator Fiscal in the context of allegations they had 

made against Professor Jim McDonald. The judge was quoted as having dismissed the application due 

to it being an ‘unnecessary restriction on responsible journalism.’55 However, no further details of the 

reasoning behind this refusal are available, in the absence of a written judgement.

Conclusion 

The history of superinjunctions against the British press is necessarily incomplete, given the 

requirement for secrecy regarding legal proceedings. In the pre-publication injunction cases 

discussed in the body of this work, it has been seen how public interest arguments have taken second 

place when judges have had to weigh confidentiality and privacy rights against competing rights to 

freedom of expression in the media. This may be due to the perceived intangibility of public interest 

arguments in such cases, despite political discourse in favour of democratic accountability. 

However, strategies of circumvention employed within news organisations, the legislative and 

the general public, and facilitated by technological tools such as online social networking, have 

contributed to greater awareness of prior restraint against the press and acted as a powerful call for 

public policy and law reform. They have shown the impracticability of pre-publication censorship in 

the digital era, as well as the limits of accountability and suitability. Since the introduction of open-

access biannual statistics regarding superinjunctions, available data has remained limited. Politicians 

have repeatedly failed to bring about meaningful change to stem journalistic malpractice such as 
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privacy intrusions, against the backdrop of a self-regulatory model that has changed little since the 

Second World War, thereby leaving it to the judiciary to find a balance between competing rights. It is 

rather ironic that the judiciary has been so heavily criticised by the press and Parliament for carrying 

out its role in this context. The ability of the national press industry to apply such pressure is a mark 

of its enduring influence on policy discussions and reform. 

Whether superinjunctions are used to ban news of the private lives of celebrities or the 

questionable actions of multinational businesses, it is difficult to reconcile the existence of the said 

injunctions with the principles of open justice and public scrutiny. Secret justice necessarily creates 

distrust as seen by reactions when details of anonymised injunctions and superinjunctions are leaked. 

Having recourse to this type of legal remedy is also problematic due to the high cost involved, 

meaning it is only an option for the wealthiest in society. Additionally, the question of enforcement 

remains unanswered in the digital era, as demonstrated by the fact that Lord Leveson’s 2012 report 

on the culture, practices and ethics of the press dedicated only a single page to the subject of the 

Internet, simply referring to an ‘ethical vacuum’ due to a lack of regulation. Judicial pre-publication 

injunctions therefore cannot be guaranteed to fulfil their stated purpose and parliamentary reports 

have recognised their impracticability. 

Ultimately, the future of judicial pre-publication censorship in the UK is questionable. In this 

respect, it is worth comparing with the use of suppression orders in Australia and the first ever 

instance of one such order being withdrawn due to the inability to enforce it online. Suppression 

orders are temporary in nature and the grounds for granting them vary between jurisdictions. They 

may ban revealing individual identities and may specifically proscribe reporting the existence of the 

said orders. On June 19, 2014, the Department of Foreign Affairs and Trade obtained a limited 

suppression order in a criminal case before the Supreme Court of Victoria. It involved allegations that 

two subsidiaries of the Reserve Ban of Australia and some of their former workers had conspired to 

bribe foreign officials with a view to securing banknote printing contracts abroad. However, the 

suppression order was breached by Wikileaks on July 29, 2014. The organisation shared the secret 

order, together with a press release denouncing the national security rationale and insisting on the 

right of the public to be informed of the investigation into corruption. Following Wikileaks’ 

publication, copies of the suppression order were shared widely and three news organisations applied 

for the said order to be revoked. This led the Supreme Court of Victoria to issue a summary judgment 

on June 19, 2015, and which revoked the order as of July 14 that year. 
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Despite this, pre-publication injunctions remain a form of prior restraint in the UK. Whereas 

Article 13 of the American Convention on Human Rights prohibits prior restraint except in cases 

involving the moral protection of children and adolescents, the ECHR has not ruled out the 

possibility of prior restraint but has insisted on strict limitations. The United Nations Special 

Rapporteur on Freedom of Opinion and Expression has gone further, stating that ‘any system of 

prior restraint on freedom of expression carries with it a heavy presumption of invalidity under 

international human rights law.’ However, this question of invalidity continues to go unanswered in 

the UK for the time being, as do the inherent failings of the self-regulatory system in place. 
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