IN DEFENSE OF THE 2006 TITLE IX
REGULATIONS FOR SINGLE-SEX
PUBLIC EDUCATION: HOW
SEPARATE CAN BE EQUAL

Abstract: The U.S. Department of Education recently amended the regula-
tions implementing Title IX of the 1972 Education Amendments, which is
the federal statute prohibiting discrimination on the basis of sex. The new
regulations provide greater flexibility for school districts to offer singlesex
public elementary and secondary education. They embrace the recent
growth of singlesex education in the United States, but some question
their constitutionality. This Note explores how the U.S. Supreme Court
should rule on a challenge brought against the regulations under the
Equal Protection Clause. It introduces Title IX, the new regulations, and
the relevant Equal Protection Clause jurisprudence, and it presents an ar-
gument for upholding the regulations’ constitutionality. The Note then
proceeds by rejecting a previously proposed analogy to the “separate but
equal” doctrine prohibiting segregation on the basis of race in education.
Instead, it favors an analogy to the athletic field, where segregation by sex
has thrived under Title IX, suggesting that the singlesex programs pro-
moted under the new regulations may be able to withstand judicial scrutiny.

INTRODUCTION

The pursuit of true gender equality in public education in the
United States has been, and continues to be, a thorny one.! Indeed, in
1973, in Frontiero v. Richardson, the U.S. Supreme Court recognized,
“[O]ur Nation has had a long and unfortunate history of sex discrimina-
tion,” which has been fueled in part by “discrimination in our educa-
tional institutions.” During the American colonial period and the years
following the Revolutionary War, schoolhouse doors were commonly

! See Diane Heckman, Women and Athletics: A Twenty Year Retrospective on Title IX, 9 U,

Miami EnT. & SporTs L. Rev, 1, 9 (1992). Throughout this Note, the word “sex” is used to
refer to biological differences between males and females, while the word “gender” is used
to refer to cultural differences between the two. See Katherine M, Franke, The Centmal Mis-
take of Sex Discrimination Law: The Disaggregation of Sex from Gender, 144 U. Pa. L. Rev. 1, 1
(1995).

2 Ser 411 U.S. 677, 684 (1973), guoted in United States v. Virginia, 518 U.S. 515, 531

(1996),
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closed to girls.? Throughout the nineteenth and twentieth centuries, all-
female high schools and colleges began sprouting up to offer an educa-
tion considered appropriate for girls—one far inferior to that available to
boys.* Also during that time, more schools became coeducational ®

The enactment of the Nineteenth Amendment in 1920, which
granted full citizenship status to women, and the momentum pro-
duced by the civil rights and feminist movements of the mid-twentieth
century helped turn a spotlight onto the differential treatment of
women in the United States.® To reduce the possibility of discrimina-
tion on the basis of sex in education, almost all public sc_hools int the
second half of the twentieth century were made coeducational.” In
fact, in 1996, Justice Scalia heralded the death of all single-sex public
education.? His pronouncement, however, appears to have been mis-
guided.? The number of single-sex educational environments has ex-

$ Maryam Ahranjani, Mary Daly v. Boston College: The Impermissibility of Single-Sex Class-
rooms Within a Private University, @ Am. U, ]. Genper Soc. Povr'y & L. 179, 183 (2001); Jill
Elaine Hasday, The Principle and Practice of Women's “Full Citizenship™ A Case Study of Sex-
Segregated Public Education, 101 Mich. L. Rev, 765, 779-80 (2002).

* Hasday, supra note 3, at 780-83, 795-801; Verna L. Williams, Reform or Retrenchment?
Single-Sex Education and the Construction of Race and Gender, 2004 Wis. L. REv, 15, 66.

b See Nancy Levit, Separating Equals: Educational Research and the Long-Term Consequences
of Sex Segregation, 67 GEO. WasH. L. Rev. 451, 514 (1999).

8 See U.S. ConsT. amend. XIX (“The right of citizens of the United States to vote shall
not be denied or abridged by the United Sttes or by any State on account of sex.”); Iram
Valentin, Title IX: A Brief History, 2 HoLy Cross ].L. & Pus. Pov'y 123, 127 (1997).

7 See Whitney Ransome & Meg Milne Moulton, Why Giris' Schools? The Difference in Girl-
Centered Education, 29 ForpraM Urs. L.J. 589, 589-90 (2001).

8 See Virginia, 518 U.S. at 596 (Scalia, J., dissenting) (“[Tlhe rationale of woday’s deci-
sion is sweeping . ... [1]t ensures that single-sex public education is functionally dead.”).
This was a stronger pronouncement than the one made by Justice Blackmun in dissent in
1982, in Mississippi University for Women v Hogam:

While the Court purports to write narrowly, declaring that it does not decide
the same issue with respect to “separate but equal” undergraduate institutions
for females and males, or with respect to units of MUW other than its School
of Nursing, there is inevitable spillover from the Court’s ruling today. That
ruling, it seems to me, places in constitutional jeopardy any state-supported
educational institution that confines its student body in any area to members
of one sex, even though the State elsewhere provides an equivalent program
to the complaining applicant. The Court’s reasoning does not stop with the
School of Nursing of the Mississippi University for Women.

458 U.S. 718, 734 (1982) (Blackmun, J., dissenting) (citations omitted); se¢ aiso Patricia
Werner Lamar, Comment, The Expansion of Constitutional and Statutory Remedies for Sex Segrega-
tion in Education: The Fourteenth Amendment and Title IX of the Education Amendments of 1972, 32
Emory LJ. 1111, 1140 (1983) (portending the death of single-sex education after Hogan).

9 See Galen Sherwin, Single-Sex Schools and the Antisegregation Principle, 30 N.Y.U. Rev., L.
& Soc. CHANGE 35, 56 (2005).
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ploded over the past few years.!” According to the National Associa-
tion for Single Sex Public Education (the “NASSPE”), in 1995 only
three public elementary and secondary schools offered single-sex
educational opportunities; in the 2005-06 school year at least 262 did
so; as of October 2007, at least 383 did so.!!

The U.S. Department of Education (the “DOE”) has embraced
this new trend.!? It recently amended the regulations implementing
Title IX of the 1972 Education Amendments (“Title IX"), the federal
gender antidiscrimination statute,!® expanding the public elementary
and secondary schools’ ability to provide single-sex educational oppor-
tunities.’* These new regulations have stirred deep passions, both in
those who favor and oppose them.!® Some people, such as those at the
NASSPE, heartily endorse this progressive movement, celebrating the’
new regulations as an enormously beneficial weapon for achieving
gender equality in the United States.!® QOthers, such as the American
Civil Liberties Union (the “ACLU") and the National Organization for
Women (“NOW") bemoan that the DOE has taken a significant step
backwards on the road to gender equality, opening the door for the

10 Nat'l Ass’n for Single Sex Pub. Educ., Single-Sex Schools/Schools With Single-Sex
Classrooms/What's the Difference?, http://www.singlesexschools,org/schools-schools.htm
(last visited Oct. 17, 2007). ’

" .

12 §g¢ 71 Fed. Reg. 62,530 (Oct. 25, 2006).

13 20 U.S.C. §§ 1681-1688 (2000 & Supp. II 2003}, Title IX is “a strong and compre-
hensive measure . .. {designed] to provide women with solid legal protection as they seek
education and training for later careers ... [and] to expand some of our basic civil rights
and labor laws to prohibit the discrimination against women which has been so thoroughly
documented.” 118 Cone. Rec, 5806-07 (1972) {statement of Sen, Bayh).

1471 Fed, Reg. 62,530, see 34 C.F.R. § 106.34 (2007),

15 See Isabelle Kau Pinzler, Separate but Equal Education in the Context of Gender, 43 N.Y.L.
Sci. L. Rev, 785, 785 (2004); Sherwin, supra note 9, at 36,

16 Sg¢ Letter from Leonard Sax, Executive Dir. of the Nat'l Ass'n for Single Sex Pub.
Educ., to Kenneth L. Marcus, Assistant Sec'y for the Dep't of Educ. {Apr. 16, 2004) [here-
inafter Letter from Leonard Sax], availabie at hup:/ /www.singlesexschools.org/OCR him,
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resurgence of discrimination.!” In addition, those who oppose the regu-
lations argue that they should be struck down as unconstitutional.'®
Litigation on this subject appears to be inevitable.!® The ACLU, for
example, has indicated that it is “looking at schools that are segregat-
ing students by sex and considering whether any of them are ripe for a
challenge.””?® This Note seeks to evaluate how the U.S. Supreme Court
should rule on such a challenge to the constitutionality of single-sex
education and the new Title IX regulations.2! Part 1 begins with an
overview of Tite IX and the new regulations concerning public ele-
mentary and secondary single-sex education.?2 Next, Part II presents a
discussion of how courts have considered single-sex education in the
past, particularly under the Equal Protection Clause of the Fourteenth
Amendment.? It then continues with an argument in favor of uphold-
ing the new regulations as constitutional according to the current
Equal Protection Clause standard, with support from Title IX’s legisla-
tive history.2¢ Part III first rejects the application of the doctrine prohib-
- iting “separate but equal” educational opportunities based on race to
the gender context.? It then concludes by exploring the constitutional-

17 See, e.g., Am. Civil Liberties Union, New Tide IX Regulations Pose a Serious Threat
to Civit Rights of Students (Oct. 25, 2006), hup://wwwaclu.org/womensrights/edu/
27207res20061026.html [hereinafter ACLU] (quoting Emily Martin, Deputy Director of
the ACLU Women's Rights Project); Nat'l Org. for Women, Comments of the National
Organization for Wotnen on the Department of Education’s Notice of Intent to Regulate
on Single-Sex Education (May 2002), hup:/ /www.now.org/issues/education/single-sex-
education-comments.html [hereinafter NOW]; see alse Chris Moran, Benefits, Drawbacks Seen
in Gender Separate Classes, SAN DiEGo Unton-Trin,, Dec, 20, 2004, a1 Al (noting that ACLU
and NOW contributed over 5000 comments to the proposed Title IX regulations to argue
that the regulations were unconstitutional).

18 See Letter from Laura W. Murphy, LaShawn Y. Warren, Lenora Lapidus & Emily
Martin, Representatives of the Am. Civil Liberties Union, to Kenneth L. Marcus, Assistant
Sec'y for the Dep’t of Educ. (Apr. 28, 2004) [hereinafter Letter from Murphy et al.), avag'l—
ablz at hitp:/ /www.aclu.org/womensrights/edu/13176leg20040423.html.

19 See Kimberley |. Jenkins, Constitutional Lessons for the Next Generation of Public Single-Sex
Elementary and Secondary Schools, 47 WM. & Mary L. Rev. 1953, 1985 n.168 (2006) (“As the
number of singlesex schools increases, single-sex schools may be more likely to spur litiga-
tion.”).

% Diana Jean Schemo, Change in Federal Rules Backs Single-Sex Public Education, N.Y,
Times, Oct. 25, 2006, at Al {quoting Emily Martin, Deputy Director of the Women'’s Rights
Project at the ACLU).

2 See infra notes 162-324 and accompanying text.

22 §ee infra nates 27-105 and accompanying text.

3 Ser infre notes 106-161 and accompanying text.

 See infra notes 162~249 and accompanying text.

# See infra notes 250-281 and accompanying text.
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ity of sex segregation in the classroom by comparison to sex segregation
on the athletic field.2®

1. AN HisToRIiCcAL ReviEw oF TITLE IX AND SINGLE-SEX EDUCATION

The U.S. Congress enacted Title IX pursuant to its Spending
Clause power?” as a progressive measure intended to achieve gender
equality in educational institutions receiving federal funds.?® The stat-
ute speaks in sweeping language that does not specifically address sin-
gle-sex elementary and secondary education; rather, its regulations
have broached this topic.?®

This Part provides a general description of Title IX, where it
comes from, and what it seeks to accomplish.? It then details Title IX
regulations, which were’'recently amended to encourage the growth of
single-sex education.® Lastly, it explains how these amendments de-
veloped in response to research indicating the potential pedagogical
benefits of single-sex education.? '

A. Background of Title IX

The origins of Title IX date back to President John F. Kennedy's
1961 Executive Order No. 10,980 establishing the President’s Com-
mission on the Status of Women, which revealed distressing levels of
sex discrimination in the United States.?® Six years later, on October
13, 1967, President Lyndon B. Johnson amended his Executive Order
No. 11,246 to include the first prohibition of discrimination on the
basis of sex.34

Less than three years later, these executive actions garnered con-
gressional support.®® Congressional hearings in 1970 drew attention

8 Sep infra notes 282-324 and accompanying text,

27 See U.S. Const, art, 1, § 8 (“The Congress shall have Power To lay and collect Taxes,
Duties, Imposts and Excises, to pay the Debts and provide for the common Defence and
general Welfare of the United States.”).

28 Spe 20 U.S.C. §§ 1681-1688 (2000 & Supp. 111 2003).

2 See id. § 1681; 34 C.F.R, § 106,34 (2007); infra notes 59-85 and accompanying text.

X See infra notes 33-58 and accompanying text.

3 See infra notes 59-85 and accompanying text.

32 See infra notes 86-105 and accompanying text. .

33 Exec, Order No. 10,980, 26 Fed. Reg. 12,059 {Dec. 14, 1961}).

% See Exec, Order No. 11,375, 3 C.FR. 339 (1964-1965) (amending Exec. Order No.
11,246, 30 Fed. Reg. 12,319 (Sept. 28, 1965)}. This prohihition was added to prohibitions
of discrimination on the basis of race, color, religion, and national origin in the employ-
ment of federal contractors, I,

% See infra notes 36—46 and accompanying text.
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to rampant sex discrimination in education, The response to these
hearings was Tite IX, which emerged out of separate bills from both
houses of Congress.” The first draft of the statute, proposed by the
House Subcommittee on Higher Education, chaired by Representa-
tive Edith Green, surfaced in the House of Representatives in 1970, as
a part of a general education bill.®® This draft took the form of an
amendment to Title VI of the Civil Rights Act of 1964 (“Title VI”),
proposing that the statute would include sex discrimination among its
. prohibitions.?® Ultimately, this measure did not pass but evolved into a
separate bill, H.R. 7248, which specifically prohibited sex discrimina-
tion.* This bill passed in the House on November 4, 1971.4
Meanwhile, in the Senate, Senator Birch Bayh proposed an
amendment to an education bill then on the floor, which sought to
prohibit sex discrimination in educational institutions.*? This version,
which did not pass, provided for a phase-in period during which all
single-sex schools would be required to integrate the excluded sex.*
In contrast, the next version of the bill, proposed in the following year
also by Senator Bayh, contained an explicit exemption for single-sex
admissions policies to elementary, secondary, and private under-
graduate schools, as well as for religious and military academies.™ It
eventually passed on March 1, 1972, and was sent to conference with
H.R. 7248, An agreement over the differing provisions of the House
and Senate bills was finally reached, and the resulting bill became law
when President Nixon signed it on June 23, 1972.4

% 118 Conc. REc. 5808-09 (1972). Research compiled by the Senate Labor and Public
Welfare Commitice indicated that: women comprised only 29.3% of the entering class for
the most selective schools in the United States; on average, men were awarded more finan-
cial aid; schools paid their female professors substantially less than their male counter-
parts; and other such evidence of discrimination against women. /d.

% H,R. 7248, 92d Cong. (1971); 5. 659, 92d Cong. (1971).

38 H.R. 16,098, 9131 Cong,. § 885 (1970},

* See H.R. 16,098. It appeared along with amendments to Title VII of the 1964 Civil
Rights Act and to the Equal Pay Act. Id.

# 117 Conc. Rec, 30,882 (1971); see N. Haven Bd. of Educ. v, Bell, 456 U.S. 512, 523
n.13 (1982),

41 117 Cong, Rec, 30,882, 39,252 (1971); see N. Haven Bd. of Educ., 456 U.S. at 523
n.13,

42 Sr2 117 Cone. REc, 30,155 (1971).

3 See id. a1 30,399 (1971). .

4 See 118 Cone. REc. 5803, 5812-13 (1972). -

4 M,

6 See id, at 22,702. The Senate agreed to the bill, id. at 18,862, as did the House, id. at
20,340. The final bill ook the form of a separate title, proposed by Representative Green,
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This law, now known as Title IX, mandates, “No person in the
United States shall, on the basis of sex, be excluded from participa-
tion in, be denied the benefits of, or be subjected to discrimination
under any education program or activity receiving Federal financial
assistance.™ Congress modeled the language of Title IX’s antidis-
crimination proclamation to be almost identical to that used in Tite
VI.#8 It did so in the hopes that Title IX would promote sex equality as
dramatically and effectively as Title VI had promoted racial equality.*
Indeed, the U.S. Supreme Court has consequently interpreted Title
VI and Title IX in pari materia.5® In addition, Congress intended to usé
Title VI as a limit on Title IX; Senator Bayh stated:

[W]e really are not doing anything to the private school that
is not now in the law under title VI of the Civil Rights Act, re-

- lating to discrimination in other areas. We are saying that the
power which now resides in the Federal Government over pri-
vate institutions shall be extended, We are only adding the 3-
letter word “sex” to existing law.5!

Thus, Title IX was revolutionary for the type of discrimination it
aimed to prevent but not for its approach in accomplishing that aim.%2

50 as to honor the requests of Americans who feared that amendments to Title VI would
weaken it. Valentin, supra note 6, at 125.

47 920 U.S.C. § 1681 (2000). In 1984, the Supreme Court held, in Grove City College v.
Beil, that Title IX was “program-specific,” applying only to those programs actually receiv-
ing federal funds. See 465 U.S. 555, 570-74 (1984}, Congress, however, did not agree with
such a narrow reading of Title IX and thus legislatively reversed Grove City College by enact-
ing the Civil Rights Restoration Act of 1987, which adopted an “institution-wide” approach.
Pub. L. No. 100-259, § 2, 102 Stat. 28 {1988) (codified as amended at 20 U.S.C. § 1687
(2000 & Supp. I 2003)).

4 Capnon v Univ, of Chi,, 441 U.8. 677, 693—96 (1979) (plurality opinion) (“The
drafters of Title IX explicitly assumed that it would be interpreted and applied as Title VI
had been during the preceding eight years,”); 117 Cone. Rec. 30,156 (1971) (remarks of
Sen. Bayh); sez 20 U.S.C. §§ 1681-1688 (2000 & Supp. 1ll 2003); Civil Rights Act of 1964,
42 U.5.C. § 2000(d) (2000) (“No person in the United States shall, on the ground of race,
color, or national origin, be excluded from participation in, be denied the benefits of, or
be subjected to discrimination under any program or activity receiving Federal financial
assistance.”),

49 Sge Haffer v. Temple Univ. of Commonwealth Sys. of Higher Educ., 524 F. Supp. 531,
541 (E.D. Pa. 1981) (“Title IX was intended to do to sex discrimination what Title VI was
intended to do to discrimination on the basis of race, color, and national origin.”); see also
20 U.S.C. §§ 16811688,

50 See 20 11.8,C, §§ 1681-1688; Cannon, 441 U.S. at 696 (plurality opinion). Provisions
that are in pari materia are construed together. See, ¢.g., Erlenbaugh v. United States, 409
U.S, 239, 244 (1972).

51117 Cone. Rec. 30,408 (1971); 52220 U.S.C. §§ 1681-1688.

52 See 20 U.S.C. §§ 1681-1688; 117 Cone. Rec. 30,408 (1971).
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In enacting Title IX, Congress took a brazen step in a new direc-
tion because this was the first time that it set out to prohibit sex dis-
crimination in education.’® Congress had lofty goals, hoping for Title
IX to be an “antidote” against the use of federal funds in support of
discriminatory practices in “all facets of education—admissions, schol-
arship programs, faculty hiring and promeotion, profession staffing and
pay scales.”™* ‘

To accomplish this, Title IX provides both a public remedy and a
private cause of action against such practices.5® Public enforcement of
the statute occurs through the DOE’s Office of Civil Rights (*OCR”).
This agency is authorized to terminate federal funding to any non-
complying institution or to pursue “other means authorized by law”
including, but not limited to, proceeding under state or local law and
appealing to the Department of Justice to enforce the regulations.5

5 Ser 20 U.S.C. §§ 1681-1688; 117 Conc. Rec. 30,155 (1971). Senator Bayh pro-
claimed, “Amendment No. 874 [which included what later became Title IX] is broad, but
basically it ctoses loopholes in existing legislation relating to general education programs
. ... More specifically, the heart of this armnendment is a provision banning sex discrimina-
tion in educational programs receiving Federal funds.” 118 Cong, Rec. 5803 (1972). Sena-
tor Bayh likely used the term “amendment” to refer to the whole amendment package,
which expanded the scope of already-existing statutes, whereas he used the term “provi-
sion” to refer to Title IX's antidiscrimination proclamation “because it was something
new.” Cheri L. Crow, Note, Does Title IX of the Education Amendments of 1972 Prohibit Emplay-
ment Discrimination—An Analysis, 22 B.C. L. Rev. 1099, 1113 {1981) (citations omitted),

5 118 Cong. REc. 5803 {1972) (statement of Sen. Bayh); see 20 U.S.C. §§ 1681-1688
(2000 & Supp. I 2003).

85 20 U.S.C. § 1682; sez Cannon, 441 U.S. at 704 (plurality opinion); 118 Coneg. REC.
5807 (1972) (statement of Sen. Bayh). Protection under Tite IX extends to the “direct
beneficiaries of federal financial assistance.” Junior Coll. Dist. v. Califano, 455 F. Supp.
1212, 1215 (D. Mo, 1978), aff'd, 597 F.2d 119 (8th Cir. 1979). This includes students, ap-
plicants, and emplayees of educational institutions. See N. Haven Bd. of Educ., 456 U.S. at
530; Cannon, 441 U.8. at 694 (plurality opinion); Islesboro Sch. Comun. v. Califano, 593
F.2d 424, 426 (1st Cir. 1979). Such plaintiffs may sue any educational program directly
receiving federal funding except for those explicitly exempted by the statute. 20 U.5.C.
§ 1681(a).

56 20 U.S.C. § 1682; 45 C.F.R. § 80.8 (2006). Educational institutions not in compliance
with the requirements of Title IX may be reported 1o the OCR, either through a complaint
ot in the course of a compliance review carried out by the OCR. See U.S. Idep’t of Educ,,
OCR’s Complaint Resolution Procedures, http://www.ed.gov/about/ offices/list/ocr/com-
plaints-how.htm! (last visited Oct. 25, 2007). In response, the agency may initiate an ad-
ministrative proceeding. 20 U.S.C. § 1682. The OCR first investigates the complaint of sex
discrimination and attempts to resolve the discrimination by informal means, but, if volun-
tary compliance is unobiainable, the OCR is authorized to revoke funding. fd.; 34 CFR.
§100.8 (2007). 'This threat, however, is largely just government scare-tactics used as an
enforcement mechanism. See Cannon, 441 U.S. at 705 n.38 (“Personally, I think it would be
a rare case when funds would actually be cut off, In most cases alternative remedies, prin-
cipally lawsuits to end discrimination, would be the preferable and more effective remedy.”
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In addition, Title IX affords an implied private cause of action—the
Supreme Court established in its 1979 decision in Cannon v. Untversity
of Chicago that, in response to a violation of Title IX, a plaintiff may
sue to recover money damages or to receive injunctive or declaratory
relief.5” In these ways, Title IX has come to combat discrimination on
the basis of sex.58

B. The Most Recent Development in Title IX Regulations~—Paving the Road
Jor Single-Sex Public Education

Congress drafted Title IX’s prohibition of sex discrimination in
broad strokes.® It, therefore, left much of the interpretation of Title
IX up to the Department of Health, Education and Welfare (“"HEW”),
which has since transferred its responsibilities to the DOE’s OCR.% To
this end, Congress specifically empowered HEW to promulgate regu-
lations implementing Title IX's requirements.?! HEW, in turn, issued
regulations that endow the statute with a substantial reach and endow
the agency with substantial power to enforce it.5? HEW's regulations
were first published in June 1974, and were then submitted to the

{quoting 110 Cong. Rec. 7067 {1964) (statement of Sen. Ribicoff)}); N. Haven Bd. of
Educ. v. Hufstedler, 629 F.2d 773, 785 (2d Cir. 1980), aff'd, 456 U.S. 512; see also Heckman,
supra note 1, at 25. Actual termination of funds would be a highly severe and inappropri-
ate remedy because it would likely cripple the program and, thus, benefit neither students
nor employees. See Cannon, 441 U.S. at 704-05.

57 See 441 U.S. a1 709 (“Not only the words and history of Title IX, but also its subject
matter and underlying purposes, counsel implication of a cause of action in favor of pri-
vate victims of discrimination.™); see afso Franklin v, Gwinnett County Pub. Sch., 503 U.S.
60, 76 (1992) (awarding damages under Title IX to a plaintiff who had suffered from sex-
ual harassment and finding that Congress did not expressly limit the remedies available
under Title [X); Miss. Univ. for Women v. Hogan, 458 U.S, 718, 723 (1982) (granting de-
claratory and injunctive relief). For more discussion of remedies available under Title IX,
see Farah S. Ahmed, Title IX of the 1972 Education Amendments, 5 Gro, J. Genper & L, 361,
370-73 (2004).

58 See supra notes 47-54 and accompanying text.

59 See 20 U.5.C. §§ 1681-1688. .

8 See Cohen v. Brown Univ, 991 F.2d 888, 895 (1st Cir. 1993). HEW was abolished in
1979, at which point the DOE assumed responsibility for Title IX enforcement, Id.; see The
Deparunent of Education Organization Act, 20 US.C. § 3441(a) (3) (2000),

€ 20 11.5.C. § 1682 (2000). On May 4, 1980, this power was transferred to the DOE, See
20 U.5.C. § 3441 (2000). For this reason, the HEW regulations effectuating Title IX, 45
C.ER. §86.1-.71 (1979), were reissued without change on May 4, 1980, in 34 CFR,
§ 106.1-~.71 {1980). See 45 Fed. Reg. 30,802 (May 9, 1980).

&2 Ser Robert R. Hunt, Implementation and Modification of Title IX Standards: The Evolution
of Athletics Policy, 1999 BYU Epuc. & LJ. 51, 61. ..
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Senate and House for review.%? They entered into force, with no con-
gressional opposition, when President Ford signed them on May 27,
1975.64

Approximately twenty-seven years later, on May 8, 2002, the DOE
published a Notice of Intent to Regulate (“NOIR") indicating that the
Secretary planned to amend Title IX regulations.®® Under the regula-
tions in force at that time, single-sex classes were prohibited except in
limited circumstances including: (1) physical education based on ob-
jective standards of physical ability, (2) contact sports, (3) classes deal-
ing exclusively with human sexuality, and (4) choruses based on vocal
range or quality.® Vocational schools could never be single-sex, and
nonvocational schools could only be single-sex when there was a com-
parable single-sex school for students of the excluded sex.®” The Secre-
tary thought amendments were necessary to provide more “flexibility”
to educational institutions in establishing single-sex schools and pro-
grams at the elementary and secondary school level.®

€ 40 Fed. Reg. 24,127 (June 4, 1975). The regulations were submitted to Congress on
June 3, 1975. 121 Cone. Rec. 16,294, 17,301 (1975). Congressional review was mandated
by stawte. See 20 U.S.C, § 1232(d) (1) (2000) (made applicable to Title [X by 20 U.5.C.
§ 1232(f) (2000)). The regulations were to take effect fortyfive days after their submission
unless Congress, by concurrent resolution, found them to be inconsistent with the author-
izing act and disapproved them. Ses id, During this time period, HEW received an un-
precedented 9700 comments, which were carefully considered and resulted in significant
differences between the proposed and final regulations, Sez 39 Fed. Reg. 22,228 (June 20,
1974).

& Valentin, supra note 6, at 126. OCR has aiso provided further guidance on Tide IX's
requirements in the form of a “Policy Interpretation.” See 44 Fed. Reg. 71,413 (Dec. 11,
1979), Among other clarifications, the Policy Interpretation established a three-prong test
for compliance in meeting the interests and abilities of male and female studentathletes.
See id.

& 67 Fed. Reg. 31,102-03 (May B, 2002).

8 34 C.F.R. § 106.34(b), (c), (e), (F) (2007).

5 Id. § 106.35. The regulation states:

A recipient which is a local educational agency shall not, on the basis of sex,
exclude any person from admission to: (a) Any institution of vocational edu-
cation operated by such recipient; or (b) Any other school or educational
unit operated by such recipient, unless such recipient otherwise makes avail-
able 10 such persan, pursuant to the same policies and criteria of admission,
courses, services, and facilities comparable to each course, service, and facility
offered in or through such schools.

Id.

& 4. The NOIR was published simultaneously with “Guidelines on current Title IX
requirements related to single-sex classes and schools,” which was required under the No
Child Left Behind Act of 2001, Pub. L. No. 107-110, § 5131(c), 115 Stat. 1425 (2002)
{codifying and amending Elementary and Secondary Education Act, 20 U.S.C. 5§ 6301~
7941 (West 2003 & Supp. 2007}), signed into law by President Bush on January 8, 2001. Jd.
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Following its NOIR, on March 9, 2004, the DOE published a No-
tice of Proposed Rulemaking, which set out the proposed amendments
to Title IX regulations.®® It described how in 1975 gender discrimina-
tion was “widespread,” so at that time limiting single-sex conditions as
much as possible was used to limit opportunities for discriminatory
practices as much as possible.”? In contrast, the DOE determined that
“schools are now far more equitable in their treatment of female stu-
dents.”! Moreover, the DOE cited educational research conducted
over the past thirty years suggesting that single-sex education may pro-
vide educational benefits for some students.” Thus, Title IX needed
amending to reflect the “dramatically” changed face of the American
educational landscape.™

In response to the proposed amendments to Title IX regulations,
the DOE received approximately 5860 comments, and on October 25,
2006, it published the final version of the new regulations, effective No-
vember 24, 2006.7* These new regulations make it casier for federal
funding recipients to operate public elementary and secondary schools
that exclude admission to any student on the basis of sex.” Nonvoca-
tional schools may be single-sex so long as there is also a “substantially
equal™ single-sex school for students of the excluded sex or a coeduca-
tional school—whereas previously only a single-sex school for students of
the excluded sex had sufficed.”” Nonvocational charter schools may be

An amendment to the No Child Left Behind Act proposed by Senator Kay Bailey Hutchi-
son specifically provides that public schools muay use federal funds for single-sex programs.
146 Conc. REC. 55942 {daily ed. June 28, 2000}, It received unanimous approval in the
Senate. Press Release, Senate Passes Education Bill, Senator Hutchison's Single-Sex Educa-
tion Amendment Included {June 14, 2001) {(on file with the Boston College Law Review},
available at hip:/ /www.bc.edu/schools/law/lawreviews/belawreview/Past_Jssues.html. Con-
gress allocated more than $400 million to support such programs. Susan G. Clark, Public
Single-Sex Schools: Are They Lawful?, 213 Epuc, L. Rep. 319, 319 (2006).

& 69 Fed. Reg. 11,276 (Mar. 9, 2004).

0 See id.

7 See id,

"2 See id, {citing studies).

™ See id. :

™ See 71 Fed. Reg. 62,530-32 (Oct. 25, 2006). None claimed that the new regulations
were in and of themselves wrong, but rather the commentators focused on questioning
how the regulations were to be implemented. Sez Valerie Strauss, Schools May Offer More
Single-Sex Classes Under New -U.S. Regulations, Wasst, PosT, Oct. 25, 2006, at A4 (quoting
Stephanie Monroe, Assistant Secretary for Civil Rights in the DOE).

™ See 34 C.F.R. § 106 (2007); infra notes 76-85 and accompanying text.

7 34 C.F.R § 106.34(c)(3). OCR defines this term using the same factors as for single-
sex programs and activities, See id. § 106.34(b) (3); infra note 84.

77 34 C.F.R. § 106.34(c)(1) (emphasis added); id. § 106.35; supra note 67 and accom-

panying text.
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single-sex unconditionally,”® but public vocational schools are still pro-
hibited entirely from being single-sex.”

Furthermore, in addition to the four previously established excep-
tions,® the new regulations include a more general exception allowing
nonvocational coeducational elementary and secondary schools to
provide certain single-sex classes or extracurricular activities.®! Classes
or activities may be single-sex when they are completely voluntary, im-
plemented in an evenhanded manner,® and substantially related either
to improving students’ educational achievement through diversity in
educational opportunities or to meeting students’ particular identified
educational needs,® so long as a substantially equal coeducational class
is also available.® Thus, under the new Title IX regulations, there is
greater opportunity for single-sex education to exist.%

C. The Impetus Behind the New Title IX Regulations: Scientific Justifications
for Single-Sex Education

The new Title IX regulations arose in response to research suggest-
ing that there are hard-wired differences in learning between the sexes
and, therefore, that separating girls and boys in school permits gender-
tailored education more conducive to learning than coeducation.%

7 84 C.FR. § 106.34(c) (2).

™ Id. § 106.35.

B0 Ser id. § 106.34{a); supra note 66 and accompanying text.

8 Ser 34 C.F.R. § 106.84(b) (1) (i)—{iv). These programs and activities do not include
interscholastic, club, or intramural athletics, /d, § 106.34(b) {5) {noting that these are sub-
ject to the provisions of 34 C.F.R. § 106.41 and § 106.37(c)}.

® /d. § 106.34(b)(2). This may require the recipient “to provide a substaniially equal
singlesex class or extracurricular activity for students of the excluded sex.” Id.

8 Id. § 106.34(b) (1) (iii).

8 Id. § 106.34(b){1) (iv) (“The recipient [must] provide[] 1o all other students, includ-
ing students of the excluded sex, a substantially equal coeducational class or extracurricu-
lar activity in the same subject or activity.”). The DOE provides six factors for consideration
in determining whether a class or extracurricular activity is substantially equal:

the policies and criteria of admission, the educational benefits provided, in-
cluding the quatity, range, and content of curriculum and other services and
the quality and availability of books, instructional materials, and technology,
the qualifications of faculty and staff, geographic accessibility, the quality, ac-
cessibility, and availability of facilities and resources provided to the class, and
intangible features, such as reputation of faculty.

Id. § 106.34(b) {3). These factors may be considered individually or in the aggregate, and
other factors may be considered as well. /d,

8 See supra notes 76-84 and accompanying text.

8 See Laura Fortney, Public Single-Sex Elementary Schools: “Separate but Equal” in Gender
Fifty Years Follounng Brown v. Board of Education, 35 U, Tor. L. Rev. 857, 873-77 (2004)
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Evidence indicates that the brains of boys are physically different from
those of girls—prenatal testosterone seems to change the brain tissue
of boys permanently,®” and male brain tissue and structure is, in fact,
different from female brain tissue and structure.®® Additionally, girls’
brains develop differently than those of boys,®® and girls and boys use
different parts of their brains to perform the same tasks.%

Other research suggests that boys and girls learn differently.®! This
is due in part to the fact that girls tend to have higher standards for
themselves in the classroom and are more likely to evaluate their aca-
demic performance excessively critically, whereas boys tend to overes-
timate their academic performance unrealistically.* Moreover, girls are
generally much more concerned with pleasing adults such as teachers
and parents than are boys.? :

More general studies have demonstrated that all students, regard-
less of their sex, may perform better in single-sex educational environ-
ments than in coeducational ones.?* For example, having students of
only one sex in a classroom eliminates the distraction that students of
the other sex pose.? In addition, research indicates that girls partici-
pate less and receive less attention and encouragement from teachers

v

(citing studies); Michael J. Kaufman, Beyond Presumptions and Feafowl: Reconciling the Legal
Principles of Equality with the Pedagogical Benefits of Gender Differentiation, 53 Burr. L. Rev,
1059, 1079-96 (2005); Nat'l Ass'n for Single Sex Pub. Educ., Brain Differences (2006),
http:/ /www.singlesexschools.org/research-brain.htm {hereinafter Brain Differences].

% Brain Differences, supra note 86 (citing studies).

8 Kaufman, supre note 86, at 1081-83; Brain Differences, supra note 86 (citing studies),

® Kaufman, supra note 86, at 1080-81; Brain Differences, supra note 86 (citing studies),

% Kaufman, sufra note 86, at 1086-88; Brain Differences, supm note 86 (citing studies).

9t See Kaufman, supra note 86, at 1090-96; Nat'l Ass'n for Single Sex Pub. Educ., Learn-
ing Style Differences (2006), hitp:/ /www.singlesexschools.org/research-learning.htm [here-
inafter Learning Style Differences].

2 Learning Style Differences, supra note 91 (citing studies).

9 Jd. (citing studies).

™ Ser Kay Bailey Hutchison, The Lesson of Single-Sex Pubkc Education: Both Successful and
Constitutional, 50 Am. U. L. Rev, 1075, 1076 (2001) (citing reports}; Tomiko Brown-Nagin,
Toward a Pragmatic Understanding of Status-Consciousness: The Case of Deregulated Education, 50
Duxz LJ. 753, 803-06 (2000); Kristin S. Caplice, The Case for Public Single Sex Education, 18
Harv. J.L. & Pus. Por'y 227, 242-43 (1994); Denise C. Morgan, Anti-Subordination Analysis
After United States v, Virginia: Evaluating the Constitutionality of K-12 Single-Sex Public Schools,
1999 U, CuI. LecaL F. 381, 390-95; Ransome & Moulton, supra note 7, at 596-99; Nat'l Ass’'n
for Single Sex Pub. Educ., Single-Sex v. Coed: The Evidence, http://www.singlesexschools.
org/research-singlesexvscoed.htm (last visited Oct. 25, 2007) [hereinafter Single-Sex v, Coed:
The Evidence],

# See U.S. GEN, AccounTiNG OFFIcE, GAO/HEHS-96-122, Pustic EpucaTion: Issues
INVOLVING SINGLE-GENDER SCHOOLS AND PROGRAMS 4 (1996).
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in coeducational settings.? In such settings, girls are also more likely to
hide their intelligence, lack self-confidence, and shy away from “male”
subjects like math and science.®” Coeducation also seems to be failing
boys, especially in areas such as reading and writing, where studies show
that girls tend to outperform them.%

Proponents of single-sex education look to the above data for sup-
port.®® Indeed, some believe that, assuming girls and boys do in fact
differ in how their brains function and how they learn, gender equality
can only be achieved if girls and boys are taught in different settings.100

As the DOE itself recognizes, however, educators cannot all agree
on the effectiveness of single-sex education.!®! The validity of the re-
search in this area is vulnerable to attack because there may actually
be numerous non-sex-based factors at work, such as classroom activi-
ties, teacher qualification, class size, and amount of funding.!?? Al-
though substantial support for single-sex education does exist, there is
no commonly accepted notion today that single-sex education is supe-
rior to coeducation.!”® Further research is required,!® and as of yet

% Myra SADEER & Davip SADKER, FAILING AT FaleNess: How AMERICA’s ScHOOLS
Cuear Giris 1 (1994); Patricia B. Campbell & Ellen Wahl, Of Two Minds: Single-Sex Educa-
tion, Coeducation, and the Search for Gender Equity in K-12 Public Schooling, 14 NY.L. Sci. J.
Huwm. Rs. 289, 302-03 (1997) (citing studies).

97 See Jolee Land, Not Dead Yet: The Future of Single-Sex Education After United States v.
Virginia, 27 Sterson L, Rev, 297, 313-14 (1997) (citing studies); Valorie K. Vojdik, Girls'
Schools After VMI: Do They Make the Grade!, 4 DUk . Genper L, & PoL'y 69, 86 (1997).

9 See Jenkins, supra note 19, at 1965-69; Levit, supra note 5, at 471 (citing studies).

9 See Letter from Leonard Sax, supra note 16,

100 See Michael |, Kaufman, Rhetorical Questions Concerning Justice and Equality in Educa-
tional Oppertunities, 36 Lov. U. Cuu, L], 495, 509 (2005).

101 71 Fed. Reg. 62,632 (Oct. 25, 2006} (admitting that “there is a debate among edu-
cators on the effectiveness of single-sex education™).

102 See Jenkins, supra note 19, at 1985 (“Single-sex schools may be beneficial or harmful
to students, depending on how they are operated.™); Levit, supra note b, at 502-53; Martha
Minow, Fostering Capacity, Equality, and Responsibility (and Single-Sex Education): In Honor of
Linda McClain, 33 HorsTra L. Rev. 815, 827 (2005); Gary Simson, Separate but Equal and
Single-Sex Schools, 90 CORNELL L. REv. 443, 452-53 (2005); Letter from Murphy et al,, supra
note 18; NOW, supra note 17 (“Swudies reveal that, once researchers conwol for back-
ground factors such as intelligence, secioeconomic stats, motivation, and prior achieve-
ment, there are no statistcally significant differences between all-female and coeduca-
tional schools.”).

103 Sep Brian Johnson, Admitting That Women's Only Public Education Is Unconstitutional and
Advancing the Equality of the Sexes, 25 T. JEFFERSON L. REv, 53, 75-85 (2002); Levit, supra note
5, at 503; Simson, supra note 102, at 451-63; Vojdik, supra note 97, a1 93; Maggie'Ford, Gender-
Bias Study Does Net Advocate Single-Sex Education, WasH, TiMEs, May 19, 1999, at Al8 (describ-
ing that a report prepared in 1998 by the American Association of University Women con-
cluded that “single-sex education is not the solution to gender inequity in school™).

194 Keri McWillinms, Education Law Chapter: Single-Sex Education, 7 Geo. . GENDER & L.,
919, 932-33 (2006); Minow, supra note 102, at 822; Pinzler, supra note 15, at 805 (“I chal-
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the Supreme Court has not taken the opportunity to weigh in on the
debate over the pedagogical benefits of single-sex education.1%

0. THE FuTtuRrE OF TiTLE IX's REGULATIONS CONCERNING
SINGLE-SEX EDUCATION

Prior to the enactment of Title IX, the Equal Protection Clause of
the Fourteenth Amendment provided the only shield against any dis-
crimination on the basis of sex.1% Even now, after the passage of Title
IX and its new regulations, the Equal Protection Clause remains a po-
tential obstacle to any sex segregation in public elementary and secon-
dary education.!®’

Because the scope of Title IX is not necessarily coextensive with
that of the Equal Protection Clause, its new regulations do not neces
sarily pass constitutional muster.!% But neither do they necessarily run
afoul of the Equal Protection Clause, and the U.S, Supreme Court has
yet to rule on the constitutionality of public single-sex elementary and

lenge the Department of Education , . , to fund a ‘gold standard’ experiment on the rela-
tive advantages of single-sex education.”).

105 See United States v. Virginia, 518 U.S. 515, 535 (1996) (noting that the United
States did not challenge Virginia’s assertion that single-sex education benefits at least some
students).

108 Sge U.S. ConsT. amend. XIV, § 1, cl. 2 (“No state shall . . . deny to any person within
[the] jurisdiction [of the United States] the equal protection of the laws.”). For a discus-
sion of cases relevant to the constitutionality of single-sex education, see Lamar, supre note
8, at 111942, The Fourteenth Amendment originally applied only to race-based classifica-
_ tions, as it was meant to end discrimination against former slaves, but in the 1971 decision
of Reed v. Reed, more than 100 years after its passage, the Supreme Court extended its
scope to gender-based classifications, 404 U.S. 71, 77 (1971) (striking down a statute giving
preference to males over females in petitioning to become an administrator of an estate),

W7 See U.S. ConsT. amend. XIV, § 1, cl. 2. This issue only arises in public institutions, as
private institutions are, in general, not subject to constitutional limitations. Sec 42 U.8.C.
§ 1983 (2000) (providing a remedy for violations of constitutional rights that applies only
against persons “under color of any statute, ordinance, regulation, custem, or usage, of any
State or Territory or the District of Columbia™); Shelley v. Kraemer, 334 U.S. 1, 13 (1948)
(“[T]he principle has become firmly embedded in our constitutional law that the action
inhibited by the first section of the Fourteenth Amendment is only such action as may
fairly be said to be that of the States.”}. For more discussion see Lamar, sufra note B, at
1160-62. Receipt of federal funds does not convert an otherwise private actor into a state
actor. See, e.g., West v. Akins, 487 U.S. 42, 52 n,10 (1988); Rendell-Baker v. Kohn, 4567 U.S.
830, 840 (1982).

108 Ser 71 Fed. Reg. 62,533 {Oct. 25, 2006). The DOE itself provides a disclaimer along
with the new regulations: “If possible, the regulatory provisions of Title IX are informed by
constitutional principles, but because the scope of the Tide X statute differs from the
scope of the Equal Protection Clause, these regulations do not regulate or implement
constitutional requirements or constitute advice about the U.5. Constitution.” Id, (citations
omitted).
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secondary education.!” The regulations must meet the intermediate
scrutiny standard set out in the 1996 Supreme Court case, United States
v. Virginia."1% Although the Court ruled against single-sex education in
that particular instance, it in no way obviously precluded the constitu-
tionality of all single-sex education.!!! In fact, the Court provided many
reasons to uphold such education.!?

This Part examines the standard that applies to the new regula-
tions allowing single-sex education.!'® Next, it considers how a chal-
lenge to the constitutionality of the regulations under that standard
would play out, and it presents an argument differentiating the educa-
tion permitted under the new Title IX regulations from that which the
Court has previously deemed unconstitutional.''* The Part then con-
cludes with a look at the ways in which the legislative and post-enact-
ment history of Title IX further recommend against striking down the
new regulations.!15

A. The Treatment of Single-Sex Education by Courts Under the Equal
Protection Clause to Date

According to Equal Protection Clause jurisprudence, the new
regulations would be subject to intermediate scrutiny.!!® This standard,
as first set out by the Supreme Court in 1976, in Craig v. Boren, requires
that any gender classification serve important governmental objectives
and be substantially related to the achievement of those objectives in
order to be constitutional,!'” Indeed, under this standard, the Court
will usually strike down sex-based classifications when the government
could achieve its objective through classifications that are sex-neutral!!®

109 See infra notes 160-161 and accompanying text.

110 8er 20 U.S.C. §§ 1681-1688 (2000 & Supp. III 2003); United States v. Virginia, 518
U.S. 515, 531-33 (1996); infra notes 117, 153-156 and accompanying text,

11 See Virginia, 518 U.S. at 534; infre notes 162-218 and accompanying texi.

12 See Virginia, 518 U.S. at 524; Land, supra note 97, at 323 ("In light of the [Vinginia]
decision and application of the intermediate scrutiny test, the constitutional validity of
‘separate but equal’ single-sex schools is a distinct possibility.”); infra notes 162-218 and
accompanying text.

13 See infra notes 116-161 and accompanying text.

14 Ser infra notes 162-218 and accompanying text,

115 See infra notes 219-249 and accompanying text.

116 See Craig v. Boren, 429 U.S. 190, 197 (1976} (striking down a state statute prohibiting
the sale of 3.2% beer to males under age twenty-oite and to females under age eighteen).

nr pq

118 Ser Wengler v. Druggists Mut. Ins. Co., 446 U.S, 142, 150-52 (1980) (striking down a
siate statute favoring males over females in the distribution of workers’ compensation
benefits); Orr v. Orr, 440 U.S. 286, 281-83 (1979) (striking down a state statute requiring
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or when classifications are based on “archaic and overbroad generali-
zations'” related to sex.!'? Intermediate scrutiny is a more exacting stan-
dard than rational basis review but more lenient than strict scrutiny,
which are the other two methods that the Court uses to evaluate gov-
ernment action under the Equal Protection Clause.!2

The Supreme Court has never applied intermediate scrutiny to
elementary and secondary education,!®! though it attempted to do so
in 1977, in Vorchheimer v. School District1??2 There, Philadelphia main-
tained an all-boys school and a separate allfemale equivalent, in addi-
tion to multiple coed schools; a female plaintiff filed suit against the
School District of Philadelphia after being denied admission to the
boys’ school.'2? The U.S. District Court for the Eastern District of Penn-
sylvania found in favor of the plaintiff under the Equal Protection
Clause,'2* but the U.S Court of Appeals for the Third Circuit reversed
because it determined that the school district’s important objective of
providing quality education is substantially related to the theory that
students perform better in single-sex settings.!?s The court, therefore,
refused to prohibit the use of what it deemed “a respected educational

males, but not females, to pay alimony upon divorce); Califano v. Goldfarb, 430 U.S. 199,
216-17 (1977) (striking down a federal statute favoring widows over widowers in the distri-
bution of Social Security benefits).

19 $zz Miss, Univ. for Women v. Hogan, 458 U.S. 718, 740 (1982) (quoting Schlesinger
v. Ballard, 419 U.S, 498, 508 (1975)); Califano v. Webster, 430 U.S. 313, 317 (1977);
Weinberger v. Wiesenfeld, 420 U.S. 636, 645 (1975) (holding that widows and widowers are
equally entitled to Social Security benefits); Frontiero v. Richardson, 411 U.S. 677, 684-85
{1978); see also |.E.B. v. Alabama ex rel'I.B., 511 U.5. 127,139 n.11 (1994).

120 Hasday, sufra note 3, at 759-60; Jenkins, supra note 19, at 1985-86. Under the re-
quirements of rational basis review, which applies to all classifications not based on race,
national origin, or gender, a classification must be rationally related to a legitimate state
interest, and the challenged practice is usually upheld. Sez Orieans v. Duke, 427 U.S. 297,
306 (1976); McGowan v. Maryland, 366 U.S. 420, 425-26 (1961); Williamson v. Lee Optical
Co., 348 U.S. 483, 491 (1955). Under the requirements of strict scrutiny, which is reserved
for race and national origin, a classification must be narrowly tailored to achieve a compel-
ling governmental interest, and the challenged practice is usually struck down. See Clark v.
Jeter, 486 U.S, 465, 461 {1988); Regents of Univ, of Cal. v. Bakke, 438 U.S. 265, 291, 299
(1978); Loving v Virginia, 388 U.5. 1,11 {1967); Korematsu v. United States, 323 U.5, 214,
216 (1944).

121 See 71 Fed. Reg. 62,533 n.13 (Oct. 25, 2006); Fortney, supra nate 86, at 863-64.

122 See generally 430 U.S. 703 (1977), aff'g by an equally divided Court 532 F.2d B80 (3d
Cir. 1976}, Justice Rehnquist did not participate in the decision. /d.

123 Vorchheimer, 532 F.2d at 881.

124 Jd, at 882 (“The trial judge found the gender based classification of students at the
two schools to lack a ‘fair and substantial relationship to the School Board's legitimate
interest’ and enjoined the practice.”).

125 Jd, at 888,
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methodology.”2¢ On appeal, the Supreme Court remained evenly di-
vided and thus merely affirmed the Court of Appeals decision without
issuing an opinion.!?

By contrast, the Supreme Court has successfully reviewed single-
sex education at the postsecondary school level on two occasions.!?® In
1982, in Mississippi University for Women v. Hogan, the Court held that
denying admission to males to the nursing program at Mississippi Uni-
versity for Women (“MUW?”) violated the Equal Protection Clause.!?® A
male, who was a qualified applicant to the program except by virtue of
his sex, brought suit when he was not admitted to MUW.1% The U.S.
District Court for the Northern District of Mississippi entered summary
judgment in favor of MUW, but the U.S. Court of Appeals for the Fifth
Circuit reversed on the ground that the lower court had improperly
applied a rational basis standard instead of intermediate scrutiny.!3
Upon grant of certiorari, the Supreme Court affirmed the Court of
Appeals’ decision by a five to four majority.!32

Justice O’Connor, writing for the majority, explained that a classifi-
cation on the basis of sex would be upheld only upon a showing of “ex-
ceedingly persuasive justification,”3® A plaintiff needed to present evi-
dence that “the classification serves ‘important governmental objectives
and that the discriminatory means employed’ are ‘substantially related
to the achievement of those objectives.’”1** The Court strongly pro-
scribed the use of classifications stemming from “fixed notions con-
cerning the roles and abilities of males and females” and “archaic and
stereotypic notions.”3

The Court disapproved of MUW’s female-only admissions policy
because rather than creating opportunities previously denied to women,
it instead tended to perpetuate the stereotype that nursing is a female
profession.’3® The policy failed to pass constitutional muster because it
was not substantially related to benefiting women.!” The Court rea-

126 J4.

127 Vorchheimer, 430 U S, at 703,

128 See generally Vinginia, 518 U.S. 515; Hogan, 458 U.S, 718,

128 See 458 U.S. at 731.

190 14, at 720-21.

19 14, ar 721,

192 14, a4 723,

133 fd. a1 724 (citing Kirchberg v. Feenstra, 450 U8, 455, 461 (1981)) see also Pers,
Adm'r of Mass. v. Feeney, 442 U.S. 256, 273 (1979).

M Hogan, 458 U.S. at 724 (quoting Wengler, 446 U.S, at 150).

135 1d. at 725,

138 1d. at 729.

137 See id, at 73031,
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soned that MUW already allowed men to audit its classes as full class-
room participants without encountering any adverse effect on the
women's experience, so nothing justified denying males official MUW
student status.!38 The Court, however, did recognize that sex-based clas-
sifications may be justified in other circumstances where they “inten-
tionally and directly” assist members of the disproportionately bur-
dened sex.!®

Fourteen years after Hogan, the Supreme Court in United States v.
Virginia struck down the male-only admissions policy espoused by the
state-run Virginia Military Institute (“VMI").14 Upon the complaint,
filed with the Attorney General, of a female high-school student seek-
ing to attend VMI, the United States sued Virginia for an alleged Equal
Protection Clause violation.!*! Although Virginia prevailed before the
U.S. District Court for the Western District of Virginia, the U.S. Court
of Appeals for the Fourth Circuit refused to accept Virginia's reasoning
that it maintained VMI as a single-sex institution to provide a diversity
of educational opportunities—both coeducational and single-sex—to
its citizens.4?

Therefore, at the court’s suggestion, the Commonwealth designed
a parallel allfemale institution to be the sister school of VML The
proposed school, Virginia Women's Institute for Leadership (“VWIL"),
was intended to train “citizen-soldiers” as did VMI, but it was to func-
tion under very different conditions than those at VML!4 Rather than
offering the rigorous military training found at VMI, VWIL planned to
adopt a more “cooperative method” of education.!#

The Commonwealth returned to court for approval of its plans,
justifying the dissimilarity between VMI and VWIL on pedagogical dif-
ferences between men and women “in learning and developmental
needs’” and “psychological and sociological differences.’”4 This satis-
fied the district court, whose decision a divided Court of Appeals af-

138 See id,

132 See Hogan, 458 U.S. at 728,

M0 S22 518 U.S, at 534

141 [d, at 523.

M2 See id. at 523-25.

43 [4, at 526. The court had suggested that the Commonwealth either admit women to
VML, ‘establish a parallel institution for women, or forego public funding for VML Id. at
525-26.

144 Sep id. at 548,

U5 Virginia, 518 U.S. at 548.

M8 [4, at 549 (quoting Brief for the Respondents at 28, Virginia, 518 U.S, 515 (Nos. 94-
1941, 94-2107)). .
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firmed.}” The Supreme Court, however, was not satisfied that the two
programs were “substantially equa[l].”# Therefore, by a seven to one
majority, ¥ the Court held that the Commonwealth violated the Equal
Protection Clause by offering the unique educational opportunities
available at VMI only to men and not to women.!®® Moreover, the sepa-
rate but unequal arrangement with VWIL did not remedy this viola-
tion.’s! In so holding, the Court reiterated its commitment to protect-
ing women'’s “full citizenship stature” by striking down those policies
that deny equal opportunity to women simply on account of their
sex.152 The Court also reaffirmed the standard set out in Hogan, calling
it “skeptical scrutiny.”53

Justice Ginsburg, writing for the majority, specifically noted that
men and women have inherent differences, however, and thus are not
“fungible.’”%¢ She clarified that sex classifications will be upheld if they
are designed to “compensate women ‘for particular economic disabili-
ties [they have] suffered,’ to ‘promotfe] equal employment opportu-
nity,’ [and] to advance full development of the talent and capacities of
our Nation's people,” but not if they are designed to “create or per-
petuate the legal, social, and economic inferiority of women.”* She
also added a further qualification that governmental objectives “must
be genuine, not hypothesized or invented post hoc in response to litiga-
tion, "1%6

The Court rejected the Commonwealth’s argument that VMI
could not admit women because, if it did, it would have to change its
curriculum to accommodate the physical capacities of women, which
are on average lesser than those of men, and thus would have to

W7 Id. at 527-28.

148 Id. at 554, It noted that the programs differed in the average SAT score of the stu-
dent body, the number of faculty members holding doctoral degrees, faculty salary, range
of curricular offerings, athletic facilities, endowment size, prestige, and alumni network,
Id. at 551-52,

19 See id. at 518, Justices Ginsburg, Stevens, O'Connor, Kennedy, Souter, and Breyer
composed the majority, joined by Chief Justice Rehnquist concurring; Justice Scalia dis-
sented; Justice Thomas recused himself because his son attended VM1 at the time the mat-
ter was being argued. Id.

180 Virginia, 518 U.S. at 518,

181 Id. at 534,

125ee id. at 532.

153 See id. at 531, 533 (citing Hogan, 458 U.S, at 724); supra notes 133-134 and accom-
panying text. :

154 Virginia, 518 U.S. at 531, 533 (quoting Ballard v. United States, 329 U.S. 187, 193
{1946)).

155 Id, at 533-34 (citations omitted).

158 I
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eliminate the unique oppertunities VMI was touted to offer.!® The
Court condemned this for being a “notably circular argument” and
pronounced that single-sex education may only be used as a means,
not an end, in sex classifications.!® The Court focused on the fact that
there were some women “who have the will and capacity” to meet the
challenging demands of VML1% '

Thus, Virginia and Hogan, both of which concern public postsec-
ondary education, inform our understanding of how the Supreme
Court might handle a challenge to single-sex education in public ele-
mentary and secondary schools, but they do not definitively answer this
question.16° In both cases the Court explicitly reserved judgment on the
constitutionality of “separate but equal” single-sex public education in
general, and neither case specifically addresses the elementary and
secondary school level 18!

B. The Constitutionality of Title IX's Regulations Under Virginia

The fate of Title IX’s new regulations in the courts, although un-
certain as of yet, does not necessarily seem destined to be a gloomy
one.'®2 The unclear standard set forth in Virginia, which incorporates
that in Hogan, leaves much room for argumentation.!® Justice Scalia

187 See id. at 545.

188 I,

158 Virginia, 518 U.S. at 542.

180 See i, at 532, Hogan, 458 U.S. a1 720.

18! Virginia, 518 U.S. at 534 n.7, Hogan, 458 U.S. at 720 n.1. In Vimginia, no "separate
but equal” issue arose because VMI was at that time the only singlesex school in the siate
and because VMI and VWIL were unequal. 518 U.S. at 534 n.7 (*We address specifically
and only an educational opportunity recognized by the District Court and the Court of
Appeals as ‘unique,’ an opportunity available only at Virginia's premier military institute,
the Commonwealth’s sole single-sex public university or college.”) (citations omitted). In
Hogan, the Court specifically noted that, because at that time Mississippi did not maintain
any other singlesex public university, no “separate but equal” issue was raised, 458 U.S. at
720 n.1 (“Mississippi maintains no other single-sex public university or college. Thus, we
are not faced with the question of whether States can provide ‘separate but equal” under-
graduate institutions for males and femaies.”).

162 e 34 C.FR. § 106.34 (2007); William Henry Hurd, Gone with the Wind? VMI's Loss
and the Future of Single-Sex Public Education, 4 Duxe. |, Genpir L. & PoL'y 27, 44 (1997)
(*{T1he majority [in Virginial went out of its way to emphasize that its decision wrned on
the unique nature of VMI and that no per se condemnation of single-sex public education
was implied.”); Land, supra note 97, at 323 (“[Tlhe constitutional validity of 'separate but
equal’ single-sex schools is a distinct possibility.”); Morgan, supre note 94, at 384-85; Amy
H. Nemko, Single-Sex Public Education After VMI: The Case for Women's Schools, 21 HaRrv.
Women's LJ. 19, 22 (1998). '

163 See Virginia, 518 U.S, at 533; Hogan, 458 U.S. at 724; Virginia P. Croudace & Steven
A. Desmarais, Where the Boys Are: Can Separate Be Equal in School Sports?, 58 8. Car. L. Rev.
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commented at the inception of intermediate scrutiny that the stan-
dard is “so diaphanous and elastic as to invite subjective judicial pref-
crences or prejudices relating to particular types of legislation.”& It
has grown only more ambiguous over the years—indeed, Chief Justice
Rehnquist complained that Virginia introduced even more confound-
ing uncertainty.165

Justice Ginsburg’s intent in renaming the standard in Virginia
“skeptical scrutiny,” rather than the previous “intermediate scrutiny,”
is also unclear.% Some have argued that Justice Ginsburg actually
heightened the intermediate scrutiny standard,'? though others dis-

1425, 1435-36 (1985) (“Application of [the intermediate scrutiny] standard leaves consid-
erable room for judicial discretion, because what constitutes a close fit between the statu-
tory classification and the objective sought cannot be defined with any degree of preci-
sion.”); Hasday, supre note 3, at 773 (“[T]he Court [in Virginial does not begin to tell us
how we might take sericusly the suggestions [concerning heightened scrutiny] that Vir-
ginia put forth.”); Jenkins, supra note 19, at 1987 (noting that the Supreme Court has in-
terpreted the requirements of intermediate scrutiny inconsistently).

184 Craig, 429 U.S. at 221 (Scalia, ]., dissenting).

165 See Virginia, 518 U.S, at 559 (Rehnquist, C,J., concurring).

166 See id. at 531 (majority opinion). Compare Lee Schottenfeld, The Fate of Separate but
Egual in the Athletic Arena, 10 U. Miam1 Bus. L. Rev. 649, 682 (2002) (“Justice Ginsberg
[sic] intentionally refers to an upgraded intermediate scrutiny, which requires the propo-
nent of the discriminatory action to provide a heightened level of justification.”), with
Hurd, supra note 162, at 49 (concluding that the Court in Virginia did not “ratchet up the
level of scrutiny for sex-based classifications”), and Fortney, supra note 86, at 862 (arguing
that “it is more likely that Justice Ginsburg was simply using alternative language to rear-
ticulate the Court's use of intermediate scrutiny”).

167 See, e.g., Virginia, 518 U.S. at 595 (Scalia, J., dissenting) (declaring that “the ration-
ale of today's decision is sweeping: for sex-based classifications, a redefinition of interme-
diate scrutiny that makes it indistinguishable from strict scrutiny” because the majority
applied a “leastrestrictive-means analysis” by finding VMI unconstitutional when only some
women could go there); Deborah L. Brake, Reflections on the VMI Decision, 6 Am. U. ], GEN-
pEr & L. 35, 36 (1997} (“While the Court stopped short of explicitly adopting strict scru-
tiny for sex-based classifications, the opinion includes a number of indicators suggesting
that the standard applied in [Virginia] is essentially as rigorous as today's strict scrutiny
standard.™); Jamal Greene, Hands Off Policy: Equal Protection and the Contact Sports Exemption
of Title IX, 11 MicH. ). GenpER & L. 133, 144 (2005) (“[T]he [Virginia] test makes clear
that no deference is due whatsoever, The state unquestionably bears a heavy burden.”}
{citation omitted); Christopher H. Pyle, Women's Colleges: Is Segregution by Sex Still fustifiable
After United States v. Virginia?, 77 B.U. L. Rev. 209, 233 (1997) (“Justice Ginsburg’s opin-
ton came as close to strict scrutiny as possible without actually embracing it.”); Kevin N.
Rolando, A Decade Later: United States v. Virginia and the Rise and Fall of “Skeptical Scrutiny,”
12 RoGer WiLLiams U, L. Rev. 182, 209-10 (2006) (“This holding makes clear that the
Court's standard of ‘skeptical serutiny’ was concerned ... with the individual. This is
where the ‘exceedingly persuasive justification’ language heightens the standard,”); Cass
R, Sunstein, The Supreme Court, 1995 Term—Foreword: Leaving Things Undecided, 110 Harv. L.
REv, 4, 76 (1996) (“The Court [in Virginia] did not merely restate the intermediate scru-
tiny test but pressed it closer to strict scrutiny.”).
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agree.16® But regardless, what does remain clear is that there are de-
cidedly some circumstances in which sex segregation is acceptable
because the Supreme Court does not categorically prohibit it and,
moreover, specifically chooses not to apply strict scrutiny to it.’®® jus-
tice Ginsburg herself has stated that her opinion in Virginia never
questioned “the value or viability of single-sex schools."" Indeed, the
strict holding of Virginie is that neither generalizations about women
nor references to psychological and sociological differences between
the sexes may be used to justify the inequality of the single-sex pro-
grams.!”! This holding is not immediately transferable to single-sex
programs, which, by the express terms of the Title IX regulations
themselves, must be equal.!” The Court’s determination that VMI's
admissions policy was unconstitutional does not automatically signal
the unconstitutionality of single-sex public elementary and secondary
education.!”

188 Sge Nguyen v, Immigration & Naturalization Serv., 533 U.S. 53, 60 (2001} (citation
omitted) (purporting to apply intermediate scrutiny as set out in Virginia but in fact up-
holding a law requiring different action for an alien to obtain citizenship depending on
whether the applicant’s mother or father was a U.S. citizen, without calling it “skeptical
scrutiny,” without requiring “exceedingly persuasive justification,” and without focusing on
the individual); Morgan, supra note 94, at 383, 414 (arguing that the majority in Vinginia
did not raise the level of scrutiny for gender classifications above intermediate scrutiny);
Sharon E. Rush, Diversity: The Red Herring of Equal Protection, 6 Am. U. ]. GENDER & L. 43,
44-45 (1997) (same); Tod Christopher Gurney, Comment, 38 SANTA Crara L. Rev. 1183,
1205-10 (1998) (arguing that “[t1he majority [in Virginia} did not raise the level of review
of gender classifications above the traditional intermediate level™): Ashley Elizabeth John-
son, Note, Single-Sex Classes in Public Secondary Schools: Maximizing the Value of a Public Educa-
tion for the Nation's Students, 57 VAND. L. Rev. 629, 653-54 (2004) (*(T]he Court, in Virginia,
quotes the standard of intermediate scrutiny, and, despite using the term ‘exceedingly
persuasive justification’ throughout the opinion, defines that term only by reference to the
traditional intermediate scrutiny test.”).

19 5S¢ David S. Cohen, Title IX, Beyond Equal Protection, 28 Harv. ].L. & GENDER 217,
949 (2005} (“Even if the Supreme Court’s decision in United States v Virginia changed the
leve! of scrutiny apptied to classifications based on sex, the decision nonetheless allows sex-
based classifications . . . .*); Morgan, supra note 94, at 383; Schottenfeld, supra note 166, at
674; Sunstein, supra note 167, at 75-76 (determining that the Court in Virginia did not
invalidate all single-sex educational progrmms); Williams, supra note 4, at 31 (*The Consti-
tution also allows for sex segregation in education under limited circumstances.”).

17 Ruth Bader Ginsburg, Remarks for the Celebration of 75 Years of Women's Enrollment at
Columbia Law School, 102 CoLum. L. Rev. 1441, 1447 (2002).

171 See Virginia, 518 U 8. at 554.

172 See id. :

17% See infra notes 174-218 and accompanying text.
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1. Single-Sex Public Elementary and Secondary Education May Be
Constitutional Under Virginia

The Virginia standard left some wiggle room for single-sex public
elementary and secondary education to fit within constitutional
bounds.!” Indeed, in amending Title IX regulations, the DOE pur-
posely tracked the Supreme Court's language in Virginial”™ and ac-
knowledged its holding.!” In doing so, the DOE strove to protect what
it calls the “evenhanded provision of single-sex public educational op-
portunities, among a diversity of educational opportunities” from con-
stitutional challenge.!?’

In general, single-sex education is substantially related to multi-
ple important governmental objectives approved in Virginia.!”® First,
single-sex schools may be used to redress past economic harm done to
women and to promote equal employment opportunity.!” Education
correlates with earnings,'® and even today women’s salaries lag be-
hind those of their male counterparts in the workplace; thus, our
largely coeducational system does not appear to be substantially clos-
ing the salary gap between the sexes.!8! Although perhaps not conclu-
sive, some studies do indicate that girls receive a better education in
single-sex environments.!®2 In this way, single-sex schooling appears to
offer a viable option that may compensate for past discrimination,
which created the salary gap, and may boost the current economic
status of women by increasing their earning potential.!® Also, other
studies indicate that single-sex education promotes the legitimate ob-

174 See Virginia, 518 .S, at 524, See generally Johnson, supra note 168,

175 71 Fed. Reg. 62,534 (Oct. 25, 2006) (citing Virginia, 518 U.S, at 534 n.7 {“We do not
question the State’s prerogative evenhandedly 10 support diverse educational opportuni-
ties.”)).

176 See id. (*[T1he Supreme Court has indicated that 1o justify a sex-based classification
the public entity must demonstrate that it is based on an important governmental objec-
tive and that exclusion of students of the other sex is substantially related to achievement
of that objective. The Supreme Court has ruled that the ‘justification must be genuine, not
hypothesized or invented post hoc in response to litigation® and that ‘it must not rely on
overbroad generalizations abourt the different talents, capacities, or preferences of males
and females.’” (quoting Virginiq, 518 U.S. at 533)).

177 See Sherwin, supra note 9, at 56,

178 See Virginia, 518 1.5, at 533-34,

179 See id. at 533,

18 Sez Press Release, U.S. Census Bureau, Earnings Gap Highlighted by Census Bureau
Data on Educational Attainment (Mar. 15, 2007), http://www.census.gov/Press-Release/
www/ releases/archives/education /009749.heml.

18) Seg id.

182-See Single-Sex v, Coed: The Evidence, sufra note 94,

183 See Virginia, 518 U.S. at 533.
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jective of fully developing the talents and capacities of all because it
may also benefit boys.18¢

In addition, the Court in Virginia left open the question of
whether providing diverse educational opportunities—such as those
provided by having both coeducational and single-sex programs—may
be a legitimate governmental objective under the Equal Protection
Clause.'® Although the Court found the Commonwealth’s alleged
policy of diversity to be unpersuasive in Virginia because history did
not support it, the Court was careful not to foreclose this line of ar-
gument altogether“‘-‘6 The Court stated: “We do not question the
Commonwealth’s prerogative evenhandedly to support diverse educa-
tional opportunities.”® OCR specifically identifies diversity as one of
the important governmental objectives being served through allowing
the option of single-sex education.!3

Critics of single-sex education point to the definition of diversity
endorsed in 2003, in Grutter v. Bollinger, wherein the Supreme Court
referred to diversity within each classroom as a compelling govern-
mental objective.’® These critics argue that it is this specific objective
to which the Court was referring in Virginia, and that single-sex edu-
cation actually controverts it.1% But that argument is misplaced be-
cause the new Title IX regulations do not toll the end of coeducation;
rather, they allow for diversity of two types, both in the classroom in
coeducational schools, and also among schools by virtue of having
coeducational and single-sex schools.!%!

18¢ Spe id., quoted in 71 Fed. Reg. 62,635 (Oct, 25, 2006); Single-Sex v. Coed: The Evi-
dence, supranote 94,

18 See generally Virginia, 518 U S, 515.

188 See id. at 53940,

187 fd. at 534 n.7,

188 Ser 71 Fed. Reg. 62,634 (“[A] recipient can have an important governmental or
educational objective evenhandedly to provide the opportunity to choose among diverse
educational opportunities . . . . Although the Supreme Court has not decided the specific
issue of whether this objective is an important governmental or educational ebjective for
the purposes of justifying a sex-based classification under either Title IX or the Equal Pro-
tection Clause, the Court has suggested it would uphold the evenhanded provision of sin-
gle-sex educational opportunities. " {citations omitted)).

122 539 1.5, 306, 328 (2003); see, e.g., Letter from Kim A. Gandy & Martha F. Davis, Nat'l
Org. far Women, to Kenneth L. Marcus, Assistant Sec’y for the Dep't of Educ. (Apr. 23, 2004)
[hereinafter Letter from Gandy & Davis], available at http:/ /www.now.org/issues/educa-
tion/042304comments.pdf; Letter from Murphy et al,, supra note 18,

1% See Letter from Gandy & Davis, supra note 189; Letter from Murphy et al., supm
note 18,

91 S 34 CF.R. § 106 (2007); Sherwin, supra note 9, at 62-63.

R
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Single-sex education singularly provides the means by which the
above objectives, approved in Virginig, can be carried out.!9? It is sub-
stantially related to those objectives because they cannot be carried
out in a purely coeducational system.!® Qur current coeducational
system has not succeeded in eliminating the gender gap in our society
and generally does not offer diversity in the types of educational op-
portunities available, and the single-sex education Title IX regulations
permit has the potential to change this.!® Moreover, OCR seeks to
ensure the constitutionality of its regulations by requiring funding
recipients to conduct at least biennial evaluations to confirm that “any
single-sex classes or extracurricular activities are substantially related
to the achievement of the important objective for the classes or extra-
curricular activities.”%

2. Virginia Does Not Necessarily Preclude Smgle-Sex Public
Elementary and Secondary Education

Similarly, Virginia's constitutional bar against VMI’s single-sex pol-
icy does not offer a cookie-cutter standard for all single-sex education.
For many reasons, the single-sex programs formed pursuant to Title IX
regulations can escape the pitfalls of sex classification deemed uncon-
stitutional under Virginia’s standard, 1%

The Court in Virginia proclaimed sex classifications unconstitu-
tional when they are based upon any generalization that tends to rein-
force the inferiority of one sex.'¥” But, because parents may choose
whether to enroll their children at a single-sex school or not, single-

182 See 518 U.S. at 533-34; supra notes 178-188 and accompanying text. Thus, in accor-
dance with the Supreme Court’s mandate, single-sex education is not the end of those
objectives, See Virginia, 518 U.S. at 545,

199 Sep Virginia, 518 U.S. at 546-46; Hogan, 458 U.S, at 731, In fact, for this reason, sin-
gle-sex education might even be able to meet the “narrowly tailored” requirement of strict
scrutiny. See Loving, 388 U.S, at 11,

194 See Virginia, 518 U.S. at 534 n.7; United States v. Virginia, 766 F. Supp. 1407, 1411
{W.D. Va. 1991) (“The sole way to attain singlegender [in addition to coeducational) di-
versity is to maintain a policy of admitting only one gender to an institution,”), vacated, 976
F.2d 890 (4th Cir. 1992); Single-Sex v. Coed: The Evidence, supra note 94,

19 34 C.F.R. § 106.34(b) (4) {i).

198 Sre Virginia, 518 U.S. at 550; 34 CF.R. § 106.34.

197 See Virginia, 518 1.5, at 550 (“Generalizations about ‘the way women are,’ estimates
of what is appropriate for most women, no longer justify denying opportunity to women
whose talent and capacity place them outside the average description.”); see also Wengler,
446 U.S, at 152; Caban v. Mohammed, 441 U.S. 380, 394 (1979); Goldfarb, 430 U.S. at 206-
07; Craig, 429 U S, at 198-99; Weinberger, 420 U.S. at 645; Frontiem, 411 U.S. at 684-85; Reed,
404 U.S. at 77; Hoover v. Meiklejohn, 430 F. Supp. 164, 169 (D. Colo. 1977}.

~

t
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sex schools do not impose any badge of inferiority on their students.19
Indeed, courts have found that sex segregation in education “carries
no stigma of unworthiness to the excluded class,”%

In addition, the new regulations do not unconstitutionally rely on
“overbroad generalizations about the different talents, capacities, or
preferences of males and females” that Virginia chastised.? Single-sex
education is premised, at least in part, on the fundamental idea that
boys and girls learn in different ways.?! It need not be premised on
the idea that boys are more talented at algebra than girls, or that girls
have a greater capacity to understand literature than boys.202 This ra-
tionale further accords with Virginia's precedent, which repeatedly
recognized that “real differences” between the sexes may be taken
into consideration.2” Sex segregation is perfectly constitutional when

188 Allison M, Otto, Single-Sex Education, 5 Gro, J. GENDER & L. 358, 358 (2004); see 34
C.FR. § 106.34; ¢f Levit, supra note 5, ar 518 (“[1]t is difficult to believe that state sponsorship
of sex segregation can avoid imposing feefings of inferiority and superiority.”); Rosemary
Salomone, Feminist Voices in the Debate over Single-Sex Schooling: Finding Common Ground, 11
MrcH. . GEnDeR & L. 63, 73 (2004) (arguing that sex segregation “represents subordination
and inferiority, it perpetuates harmful stereotypes, and ... stigmatizes girls”); Vojdik, supra
note 97, at 94 (arguing that sex segregation “send[s] the message that the responsible adults
in society are unable (or unwilling) to prevent discrimination in our public schools™).

Defending parents’ control in their children’s education is a goal of both the Court
and the legislature. See No Child Left Behind Act of 2001, Pub. L. No. 107-110, § 5131(c),
115 Stat. 1425 (2002) (codifying and amending Elementary and Secondary Education Act,
20 U.S.C. §§ 6301-7941 (West 2003 & Supp. 2007)); Pierce v. Soc’y of Sisters, 268 1.5, 510,
535 (1925); Vorchheimer, 532 F.2d at 888. Providing singte-sex schools, in addition to coedu-
cational ones, augments such control by allowing parents in the public school system—just
like those who can afford private school—to decide what type of education is best for their
children. See Vorchheimer, 532 F.2d at 888; 71 Fed. Reg. 62,534-35 (Oct. 25, 2006).

199 Petrie v, Bl. High Sch. Ass’n, 394 N.E.2d 855, 859 (Il App. Ct. 1979); see Attorney
Gen. v. Mass. Interscholastic Athletic Ass'n, Inc,, 393 N.E.2d 284, 291 {Mass. 1979).

200 Sop Virginia, 518 1.5, at 533 (citing Weinberger, 420 U.S. at 643, 648); see also 34 CF.R.
§ 106.34; of Williams, supra note 4, ac 36 (arguing that “the proposed regulations very
likely wiil lead to the very gender-based stereotyping Title IX was enacted to combat”);
ACLU, supra note 17 (quoting Emily J. Martin, Deputy Director of the ACLU Women'’s
Rights Project and disapproving of the “junk science stereotypes” on which the DOE relied
upon in developing the new regulations}.

01 See Learning Style Differences, supra note 91.

202 See id. o

208 Michael M. v. Superior Court, 450 U.S. 464, 476 (1981); Clark v. Ariz. Interscholas-
tic Ass’n, 695 F.2d 1126, 1131 (9th Cir, 1982); Croudace & Desmarais, supre note 163, at
1485 (citing Hogan, 458 U.5. at 726); see also Miller v. Albright, 523 U.5. 420, 434-37
{1998); Rostker v. Goldberg, 453 U.S. 57, 76-79 (1981); Schlesinger, 419 U.S, at 508. Con-
curring in the Court's decision in Michael M. v. Supreior Court, Justice Stewart wrote:

[Wlhile detrimental gender classifications by government often violate the
Constitution, they do not always do so, for the reason that there are differ-
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based upon those differences or upon generalizations that apply to all
women 20

Sex segregation only becomes unconstitutional when it is based
upon generalizations that represent a characteristic of the “average”
woimnan, not every woman,?5 OCR anticipated and eliminated this prob-
lem by specifying that single-sex programs may be established when
“some students under certain circumstances” might benefit from them,
thus eliminating the use of sex as a proxy for learning ability.2%¢ More-
over, the new Title IX regulations specifically stipulate that funding re- -
cipients must conduct at least biennial evaluations to ensure that single-
sex opportunities are “based upon genuine justifications and do not
rely on overly broad generalizations about the different talents, capaci-
ties, or preferences of either sex essentially to ensure they remain con-
stitutional. 207 '

. In addition to lacking those characteristics deemed unconstitu-
tional in Virginia, single-sex programs formed pursuant to Title IX
regulations also differ from VMI in many ways that make them more
likely to prevail in a constitutional challenge.?®® The Court in Virginia
focused on the fact that VMI offered a wunigue opportunity to those
men hoping to become “citizen-soldiers” trained through an adversa-

ences between males and females that the Constitution necessarily recog-
nizes.

... [IIn certain narrow circumstances men and women are not similarly
situated; in these circumstances a gender classification based on clear differ-
ences between the sexes is not invidious, and a legislative classification realis-
tically based upon those differences is not unconstitutional,

In short, the Equal Protection Clause does not require that the physiologi-
cal differences between men and women must be disregarded.

450 U.S. at 478-81 (Stewart, J., concurring). :

204 See Hogan, 4568 U.S. at 728 (“In limited circumstances, a gender-based classification
favoring one sex can be justified if it intentionally and directly assists members of the sex
that is disproportionately burdened.”); Michael M., 450 U.S. at 476 (upholding a statutory
rape law that applied differential treatment to men and women because only women have
the capacity to become pregnant).

208 See, e.g., Virginia, 518 U.S. at 550 (“Generalizations about ‘the way women are,” es-
timates of what is appropriate for most women, no longer justify denying opportunity to
women whose talent and capacity place them outside the average description.”); Wengler,
446 U.S. at 152; Caban, 441 U.S, at 394; Goldfarb, 430 U.S. at 206-07; Craig, 429 U.5, at 198-
99; Weinberger, 420 U.S. at 645; Frontiero, 411 U.S. at 686-87; Reed, 404 U.S, at 77; Hoouer,
430 F. Supp. at 169.

206 71 Fed. Reg. 62,532 (Oct. 25, 2006); Sherwin, supra note 9, at 58.

27 34 CE.R. § 106.34(b) (4) (i)-(ii} (2007).

28 See Virginia, 518 U.S. at 520; Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S5. 675, 682
(1986); Hogan, 458 U.S. at 720; Johnson, supra note 168, at 675.
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tive method “of a kind not available anywhere else in [the state].”209 It
is unlikely that any public elementary or secondary school would offer
such a unique opportunity. Education in the public school system
tends to be relatively uniform across the board, particularly because
teachers must gear their lessons towards enabling their students to
pass national standardized tests.21? Furthermore, the Court in Virginia
rejected VMI's categorical exclusion of all women *“in total disregard
of their individual merit,” despite the fact that some women could
meet its rigorous standards;?!? but such an individualized inquiry does
not matter in single-sex public elementary and secondary schools
. where admission is not merit-based like it was at VMI.212

Another constitutionally relevant difference is that, on the whole,
students in elementary and secondary schools are minors, whereas
those in postsecondary schools are not.?!® This matters because the
constitutional rights of students in elementary and secondary schools
are “not automatically coextensive with the rights of adults.”!4 Although

209 See Virginia, 518 U.5. at 520.

20 Ser No Child Left Behind Act of 2001, Pub. L. No. 107-110, § 5131(c), 115 Stat.
1425 (2002) (codifying and amending Elementary and Secondary Education Act, 20
U.S.C. §§ 6301-7941 (West 2003 & Supp. 2007}) (penalizing schools educating students
who consistently fail to do well enough on standardized tests); Land, supra note 97, at 320
{“Most primary and secondary schools, however, will not have the problems VM1 did in
being unique. The general lack of *intangible benefits' due to the generic nature of the
educational curriculum at primary and secondary schools suggests that most lower-level
single-sex schools will pass intermediate scrutiny.” (citation omitted)).

1 Virginie, 518 U.5. at 546 (citation omitted).

212 See Dana Robinson, A League of Their Own: Do Women Want Sex-Segregated Sports?, 9 J.
Con~NTEMP. LEcAL Issugs 321, 350 (1998).

213 See Bd. of Regents of the Univ. of Wis. Sys. v. Southworth, 529 US. 217, 238 n.4
(2000) (declining to analogize cases dealing with public school students directly to those
involving university students because “[these] students and their schools’ relations to them
are different and at least arguably distinguishable from their counterparts in college edu-
cation™); Bradshaw v, Rawlings, 612 F.2d 135, 140 (1979) {“[Slociety considers the modern
college student an adult, not a child of tender years. It could be argued . .. that an educa-
tional institution possesses a different pattern of rights and responsibilities and retains
more of the traditional custodial responsibilities when its students are all minors, as in an
elementary school, or mostly minors, as in a high school.”).

214 Spe Fraser, 478 U.S, at 682 (finding no First Amendment violation when a public
high school regulated the speech of one of its students); se¢ also Vernonia Sch. Dist. v. Ac-
ton, 515 U.S. 646, 654 (1995) (concluding that “unemancipated minors lack some of the
most fundamental rights of self-determination™); New Jersey v. T.L.Q,, 469 U S. 325, 350
n.2 (1985) (Powell, ]., concurring) (finding that “[t]he law recognizes a host of distinc-
tions between the rights and duties of children and those of adults™); Bellotti v. Baird, 443
U.S. 622, 685 (1979) (*[Clur cases show that although children generally are protected by
the same constitutional guarantees against governmental deprivations as are adults, the
State is entitled to adjust its legal system to account for children’s vulnerability and their
. needs for ‘concern, . .. sympathy, and . .. paternal attention.'” {quoting McKeiver v, Penn-
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elementary and secondary school students are without a doubt entitled
to some protection under the Equal Protection Clause, they may not be
entitled to as great protection as the postsecondary students at VML215
Single-sex education is thus less likely to infringe on the constitutional
rights of the elementary and secondary school students.2!® Moreover,
sex-based learning differences are more pronounced when students are
younger, so scientific research on those differences presents more per-
suasive justification in favor of single-sex education in elementary and
secondary settings than in undergraduate and postgraduate settings.?!?
Therefore, programs formed pursuant -to Title IX regulations may
more easily satisfy Virginia's standard,. 218 '

C. Support from Title IX's Legisiative and Post-Enactment History
Concerning Single-Sex Education

Although not conclusive on the constitutionality of Tide IX’s
regulations, the legislative and post-enactment history of the statute is
a significant point of reference in its interpretation.?? It reveals Con-
gress's implied acceptance both of single-sex education at the elemen-
tary and secondary level and also of Title IX’s new regulations gener-
ally, and thus it supports the regulations being upheld,?2¢

Significantly, Tide IX’s framers neither categorically endorsed co-
education nor categorically proscribed single-sex education.??! As an
initial matter, Congress clearly sought to provide equal access to educa-

sylvanin, 403 U.S. 541, 550 (1971) (plurality opinion))); Grayned v. City of Rockford, 408
U.S. 104, 120 n 45 (1972); Prince v. Massachusetts, 321 U.5, 158, 168 (1944) (“The state’s
authority over children’s activities is broader than over like actions of adulis.”),

U5 Ser Fraser, 478 U.S. at 682.

18 Ser id.

217 See Hutchison, supra note 94, at 1080; Johnson, supra note 168, at 679.

218 Sz Hutchison, suprz note 94, at 1080; Johnson, supra note 168, at 679.

219 See N, Haven Bd, of Educ. v. Bell, 456 U.S. 512, 523-30 (1982), This is true despite
the paucity of congressional material to provide insight on what exactly the drafters in-
tended—no commitiee report or other congressional material recording the drafting of
Title IX exists, and the floor debates on the statute were exceedingly brief, likely because
of all the legistative efforts and proceedings for the multiple faited attempts to pass similar
legislation prior to 1972. See N. Haven Bd. of Educ., 456 U.5. a1 523 n.13, 527; Cohen v,
Brown Univ., 991 F.2d 888, 893 (1st Cir. 1993); Suzanne Sangree, Title JX and the Contact
Sports Exemption: Gender Stereotypes in a Civil Rights Statute, 32 Conn. L. Rev, 381, 410 (2000).

M0 Ser infra notes 221-249 and accompanying text.

221 See 20 U.S.C. §§ 1681-1688 (2000 & Supp. III 2003); Rosemary Salomone, Rich Kids,
Poor Kids, and the Singls-Sex Education Debate, 34 Axron L. Rev. 209, 225 (2000).
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tional opportunities for all students, regardless of their sex.??? This
overarching goal by no means necessarily requires coeducation, 22

The text of Title IX itself neither expressly prohibits nor permits
single-sex education in elementary or secondary schools, as it does in
other educational settings, because it explicitly does not cover admis-
sion to nonvocational elementary or secondary schools at ail.22* This
certainly does not eliminate the possibility of having single-sex public
elementary and secondary education, and indeed, it supports that pos-
sibility.225 Moreover, in no way does the statutory text provide a blanket
prohibition against single-sex education.?® It does expressly prohibit
single-sex education in “institutions of vocational education, profes-
sional education, and graduate higher education, and to public institu-
tions of undergraduate higher education.”?’ It expressly does not,
however, apply to certain sex-segregated activities such as fraternities
and sororities,2?8 the Boy and Girl Scouts,??® any Boys or Girls State or
Nation Conference,?® fatherson or mother<daughter activities at an
educational institution,?! or beauty pageants.?2 It also explicitly creates
an exception for pubiic institutions of higher education that “tradition-
ally and continually” since their establishment have had a single-sex
admissions policy.88 These textual exceptions allowing singlesex edu-
cation suggest that Title IX was not meant to bring about an era of ab-

222 Spe 20 U.S.C. §§ 1681-1688; 118 Cone, REC. 5804 (1972) (statement of Sen. Bayh);
117 Conc. Rec. 30,155 (1971) (statement of Sen. Bayh).

23 See 118 Cone, REC, 5804 (1972) (statement of Sen. Bayh); 117 Cong., REc. 30,155
(1971) (statement of Sen. Bayh). .

" 24 5 90 U.S.C. § 1681(a) (1). Title IX expressly prohibits single-sex admissions poli-
cies in “institutions of vocational education, professional education, and graduate higher
education, and ... public institutions of undergraduate higher education.” /d. Some ar-
gue, therefore, that Title IX prohibits single-sex elementary and secondary education ac-
cording to the canon of statutory interpretation, expressio unius est exclusio alterius (the ex-
pression of one thing suggests the exclusion of others). See Garrett v. Bd. of Educ., 775 F.
Supp. 1004, 1008-10 (E.D. Mich. 1991}, This interpretation, however, ignores other modes
of interpretation. Se¢ infra notes 225-249 and accompanying text.

25 Spe 20 U.S.C. § 1681(a) (1); 71 Fed. Reg. 62,540 {Oct. 25, 2006). But cf. Letter from
Murphy et al., supra note 18 (arguing that single-sex education is precluded by the pres-
ence of only narrow texiual exceptions for permissible sex discrimination under Title IX).

226 Spe 20 U.S.C. § 1681(a).

727 1d, § 1681 (a) (1).

78 Id. § 1681 (a) (6) (A).

2% fd. § 1681 (a) (6) (B).

20 I4. § 1681(a) (7).

1 20 U.S.C. § 1681 (a) (B).

22 Jd. § 1681(a)(9),

33 Id. § 1681(a)(5).
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solute coeducation but rather to end discrimination in existing educa-
tional institutions,?3 ‘

The actions of Title IX’s framers further suggest their approval of
single-sex elementary and secondary education.?® In fact, in 1976, in
Vorchheimer v. School District, the U.S. Court of Appeals for the Third
Circuit held that an all-male high school in Philadelphia passed mus-
ter under the Equal Protection Clause in part for this reason.?® In
finding for the school district, the court quoted extensively from a
statement made by Senator Bayh during Title IX debates indicating
that he specifically intended to leave the option of singlesex educa-
tion available.?” Also, the court noted that whereas an early draft of
Tite IX passed by the House of Representatives contained an explicit
mandate for all single-sex schools to become coeducational, the Sen-
ate purposely eliminated it from the final version.®8 Thus, Title IX’s
legislative history precludes the argument that the statute was abso-
lutely meant to foreclose the option of single-sex elementary and sec-
ondary education.?® In this way, Title IX’s legislative history supports
upholding the new regulations allowing for such education.?

™ S id. § 1681(a); Bennett L. Saferstein, Note, Revisiting Plessy at the Virginia Military
Institute: Reconciling Single-Sex. Education with Equal Protection, 54 U, Prrr, L, Rev. 637, 673~
74 (1993); supra notes 224-233 and accompanying text.

235 Sep Vorchheimer, 532 F.2d at 883-85 (“Our research intw the legislative history reveals
no indication of Congressional intent to order that every schoel in the land be coeduca-
tional and that educators be denied alternatives,”).

28 Ser id. at 883, 888, This is the only circuit court, and thus the highest court, to rule
on the issue of “separate but equal” elementary and secondary education after the inven-
tion of intermediate scrutiny, See Fortney, supra note 86, at 865. The only other post-1976
case concerning this issue is Garrett v. Board of Education, decided in 1991 by the U.S. Dis-
trict Court for the Eastern District of Michigan on a motion for a preliminary injunction,
and not on a determination of the merits after a trial. 775 F. Supp. at 1005, There, the
court’invalidated an all-boys school in Detroit because the state failed to demonstrate a
substantial relationship between the exclusion of girls from the school and its stated inter-
est in overcoming the problems boys faced, including high unemployment and school
drop-out rates, Jd. at 1006-08.

27 See Vorchheimer, 532 F.2d at 883 (“‘One result of the House approach is that all sin-
gle-sex elementary and secondary institutions of education—both public and private—
would be required to become coeducational. While this may be a desirable goal, no one
even knows how many single-sex schools exist on the elementary and secondary levels or
what special qualities of the schools might argue for a continued single sex status ....
After these questions have been properly addressed, then Congress can make a fully in-
formed decision on the question of which—if any—schools should be exempted.’” (quot-
ing 118 Cong. Rec. 5804, 5807 (1972) (statement of Sen. Bayh))).

238 See id.

2% See supra notes 219-238 and accompanying text.

20 See Williams, supra note 4, at 29 n.65; supra notes 219-238 and accompanying text.
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More generally, the fact that Title IX’s drafters granted the statute
broad, sweeping language also makes its regulations less vulnerable to
attack,24! The very broadness of the statute itself suggests that Congress
left HEW, and later OCR, to be the vehicle for providing specific guide-
lines for complianceé with Title IX.242 Although these agency regulations
are not strictly authoritative or binding, the Supreme Court has ex-
plained that “considerable weight should be accorded to an executive
department’s construction of a statutory scheme it is entrusted to ad-
minister."2#* The administrative interpretation may only be struck down
when it is “arbitrary, capricious, or manifestly contrary to the statute.”#
Thus, the administrative regulations that accompany Title IX enjoy
great deference.2%

Title IX’s new regulations deserve additional deference because of
Congress’s tacit acquiescence to them,® Congréss could have expressed
its disapproval of the agencies’ interpretations by vetoing the regula-
tions, but it did not exercise this power.2#” Congress also has the ability
to veto the application of the Title IX regulations indirectly through its
ability to cut off funding under the statute, but it has not done this ei-

U1 Sy 20 U.S.C. §§ 16811688 (2000 & Supp. LII 2003); Grove City Coll. v. Bell, 465
U.5. 555, 567 (1984) (“The contemporaneous legislative history, in short, provides no basis
for believing that Title IX’s broad language is somehow inconsistent with Congress’ under-
lying intent.”); N. Haven Bd. of Educ., 456 U.S. at 521 (“There is no doubt that *if we are to
give [Title IX] the scope that its origins dictate, we must accord it a sweep as broad as its
language.’” (quoting United States v. Price, 383 U.S. 787, 801 (1966))); Greene, supra note
167, at 164 {arguing that the Title IX regulations concerning athletics should be given
deference because congressional intent concerning athletics is unclear).

22 Sge Note, Sex Discrimination and Intercollegiate Athletics: Putting Some Muscle on Title IX,
88 YaLE L J. 1254, 1261 (1979} [hereinafter Sex Discrimination and Intercolicgiate Athletics].

243 Spe Chevron U.S.A., Inc. v. Natural Res, Def. Council, Inc., 467 U.S. 837, 844 (1984)
{citation omitted); ¢f. Earl C. Dudley, Jr. & George Rutherglen, fronies, Inconsistencies, and
Intercollegiate Athletics: Title IX, Title VIl, and Statistical Evidence of Discrimination, 1 Va. ].
Seorts & L. 177, 199 (1999) (“[T1he regulations promuigated by OCR under Title IX
have the force of statutory law.”). See generally Robert A. Anthony, Whick Agency Interpreta-
tions Should Bind Citizens and the Courts?, 7 YALE ]. on Rec. 1 (1990) (discussing the level of
deference agency regulations should be afforded).

4 Cheyron, 467 U.S. at 844, But ¢f. Batterton v. Francis, 432 U.S. 416, 425 n.9 (1977)
(“[A] court is not required to give effect to an interpretive regulation. Varying degrees of
deference are accorded to administrative interpretations, based on such factors as the
timing and consistency of the agency's position, and the nature of its expertise.” (citation
omitted)).

45 See N. Haven Bd. of Educ., 456 U.S. at 522 n.12.

26 Spe Grove City Coll., 465 U.S. at 568; Harold H. Bruff, Congressional Control of Adminis-
trative Regulation: A Study of Legisiative Vetoes, 90 Harv. L. Rev. 1369, 1431 (1977); Cohen,
supra nate 169, at 246-47.

M7 See 20 U.S.C. § 1232(d)-(g) (2000).
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ther.2#8 The Supreme Court has declared that these are additional rea-
sons that tend to support upholding regulations.24?

II1. INFORMATIVE COMPARISONS FOR THE CONSTITUTIONAL
ANaLvYsIS OF THE TITLE IX REGULATIONS CONCERNING
SINGLE-SEX EpucaTion

Because the U.S. Supreme Court has not yet ruled on the constitu-
tionality of single-sex education promoted by the new Title IX regula-
tions, analogous precedent may shed some light on how the Court
would rule.?50 Some critics of single-sex education argue by analogy to
the Supreme Court’s 1954 decision in Brown v. Board of Education of
Topeha, which struck down racial segregation in education,?! They claim
that sex segregation in education similarly does not pass constitutional
muster.2*2 This analogy, however, is imperfect in many ways, as described
below.?*® Moreover, Brown has not had so pervasive an influence as to
extinguish the constitutionality of “separate but equal” altogether.?¢
“Separate but equal” is a mechanism commonly used to maintain sex-
segregated athletic teams, which courts and even feminists tolerate.2
Those who analyze the new Title IX regulations should recognize that
the Constitution’s tolerance of sex segregation in- athletics suggests its
corresponding tolerance of sex segregation in the classroom.?6

M3 See Sex Discrimination and Intercollegiate Athletics, supra note 242, at 1262 n 58,

249 Sez N. Haven Bd. of Educ., 456 U S, at 537-39; supra notes 219-248 and accompany-
ing text {concerning the utility of Titie IX's legislative history).

30 See infra notes 251-324 and accompanying text.

1 Ser 347 1.5, 483, 495 (1954).

2 See Minow, supra note 102, at 821; Sherwin, supra note 9, at 67; ACLU, supra note
17; NOW, supra note 17.

3 See infra notes 257-281 and accompanying text.

B4 See 347 UL5. at 495; Robinson, supra note 212, at 324; Sangree, supre note 219, at
432, This has occurred despite the fact that language of Title IX itself contains nothing
related to athletics, and even the congressional debates prior to its enactment gave only
passing reference to them. Sangree, supra note 219, at 387; sec Cohen v. Brown Univ,, 991
F.2d 888, 893 (lst Cir. 1993) (noting that “there were apparently only two mentions of
intercollegiate athletics during the congressional debate™ (citing 118 Cone. Rec, 5807
(1972) (statement of Sen. Bayh)); 117 Cono. Rec. 30,407 (1971) (statement of Sen. Bayh)
{noting that Tide IX will not require gender-blended foothall teams). Furthermore, the
contact sports exemption arose not from the originally proposed regulations, but rather
from the comments in response to those regulations. See Sangree, supra note 219, at 387.

25 Ser Croudace & Desmarais, supra note 163, at 1427; Robinson, supra note 212, at
323,

238 See Dudiey & Rutherglen, supra note 243, at 194.
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A. “Separate but Equal” in the Gender Context Should Not Meet the Same
Fate as in the Race Context

In Brown, the Supreme Court held the doctrine of “separate but
equal” to be unconstitutional in so far as it enabled discrimination on
the basis of race in public education.?” There, the Court struck down
state laws permitting or requiring segregation of children in public
elementary and secondary schools by race because the laws violated the
Equal Protection Clause of the Fourteenth Amendment.?*® Chief Jus-
tice Warren, writing for the unanimous Court, famously held, “[I]n the
field of public education the doctrine of ‘separate but equal’ has no
place. Separate educational ‘facilities are inherently unequal "25%% The
Chief Justice cited the paramount importance of education in Ameri-
can society,? and he explained that racial segregation creates a detri-
mental and permanent stigma of inferiority for black children that
greatly detracts from their educational development.2®! Over the past
fifty-two years, this case has been cited by courts over 2000 times—its
tremendous impact on the construction of equality in the United States
cannot be understated.262 It remains to be seen, however, whether this
case will be extended to apply in the gender context,263

There are many reasons why the prohibition on “separate but
equal” in the race context is not immediately transferable to the gen-
der context,?s* Important differences exist between race and sex such

257 See Brown, 347 U8, at 495. The Supreme Court originally propounded this doctrine
in Plessy v. Ferguson. 163 U.S. 537, 55051 (1896) (upholding 2 Louisiana statute providing
for “separate but equal” accommodations for white and black passengers).

%8 See Brown, 347 U.S, at 495,

9 Id,

%0 See id, ar 493,

261 See id. at 494.

%2 A November 2007 Shepard’s search on Brown revealed over 2000 case citations.

269 See Sherwin, supra note 9, at 65; Simson, supra note 102, at 443; Vojdik, supra note
97, at 319; Gurney, supra note 168, at 1218 n,281.

264 See Lucinda M. Finley, Sex-Blind, Separate but Equal or Anti-Subordination? The Uneasy
Legucy of Plessy v. Ferguson for Sex and Gender Discrimination, 12 Ga. St. U. L. Rev. 1089, 1103
(1996) (finding that although “separate but equal” is prohibited in the race context, it still
“retains vitality when it comes to sexual segregation”™); Robinson, supm note 212, at 336-37;
Schottenfeld, supm note 166, at 674 (“It would be inaccurate to make a direct association
between the separation of races and the separation of sexes.”). Moreover, analogizing sex to
race does not always lead to the conclusion that sex segregation has no place in the class-
room. See Minow, supm note 102, at 821. For example, in joining the majority in Missouri v
Jenkins, in 1993, Justice Thomas reasoned that presuming black students will suffer psycho-
logical harm by being segregated means presuming their inferiority, 515 U.S. 70, 114 (1995)
(Thomas, J., concurring}. Thus, Professor Martha Minow argues, “By analogy, to assume that
an all-girls school harms girls is to assume that girls are inferior and cannot receive the same
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that legal analysis involving the two cannot be completely congru-
ent.28% Such differences, in fact, contributed to the drafting of Tite IX
not as an amendment to Tite VI, the race discrimination statute, but
rather, as a separate entity.? The Nixon administration opposed such
an amendment to Title VI on the ground that gender, unlike race,
could in some situations provide a legally-sound basis for differential
treatment.?” Indeed, for this reason, although the language of Title
IX tracks that of Title VI closely, it contains numerous exceptions not
found in Title VI allowing for some differential treatment.?%8

Although race and sex are both immutable characteristics that may
be used to impose a stigma of inferiority, they are different in two im-
portant ways.2 First, the history of race discrimination is tied up in ha-
tred of the mmorlty because of skin color, unlike that of sex discrimina-
tion, which is tied up in the desire to protect the minority because of
alleged fragility.2™® In the race context, separation enables hatred to
thrive because lack of contact between the races prevents the growth of
mutual understanding and respect.2”! In the gender context, separa-
tion enables those of the protected sex—usually women—to emerge
from their sheltered bubble and find greater opportunity to excel and
close the gender gap.2”2 For this reason, though racial equality requires
integration, gender equality does not.*”

Second, unlike people of different races, people of dlﬂ"erem;
sexes are distinct because of physiological and psychological differ-
ences.?’ Such differences are already used to justify the separation of

level of educational challenge alone together that they would in a coeducational setting.”
Minow, supm note 102, at 821. ’

265 See Croudace & Desmarais, supra note 163, at 1458.

66 See Sangree, supra note 219, at 411.

267 See id. i

- 208 Allison Herren Lee, Title IX, Equal Protection, and the Richter Scale: Will VMI's Vibma-
tions Topple Single-Sex Education, 7 Tex. ]. WoMEN & L. 37, 68 (1997); see supra notes 226-
233.

29 Ser Croudace & Desmarais, supro note 163, at 1458; infra notes 270~277 and accom-
panying text.

70 Croudace & Desmarais, supra note 163, at 1459; Levit, supm note 5, at 518,

2 See Croudace & Desmarais, supra note 163, at 1459,

272 See id.

27 14 (*Thus, to achieve racial equality the races must mix; to achieve gender equality
in school sports separation seems most desirable.”).

24 Spe id. at 1458; Schottenfeld, supra note 166, a1 674; Letter from Leonard Sax, supra
note 16 (“You can’t tell by looking at a child's brain whether that child is Black or White,
Asian or Hispanic. But you can tell, by looking at a child's brain, whether the child is a girl
or a boy.").
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students by age throughout education.?”” In 1996, in United States v.
Virginia, the Supreme Court itself stated that although people of dif-
ferent races have no “inherent’” differences, this is not the case for
people of different sexes.?” Inherent sex differences thus provide a
rationale for “separate but equal” in the gender context.2”’?

Moreover, the courts have unwaveringly recognized that race and
sex deserve to be treated differently, as demonstrated by the mere fact
that the two receive different degrees of judicial scrutiny—race, which
has been designated a suspect classification, receives strict scrutiny;
whereas gender, which has been designated a sem#-suspect classification,
receives a lesser degree of scrutiny.?® Indeed, the Supreme Court in
Virginia explicitly recognized that race classifications differ from gender
classifications in this regard.?” In addition, Virginie—the most recent
Supreme Court case addressing single-sex education—tellingly ne-
glected to reference Brown even once in its opinion.? Thus, the Su-

27 Letter from Leonard Sax, supra note 16 (*Most school districts routinely assign 6-
vear-olds and 16-year-olds 1o different schools. We understand that the differences in how
6-year-olds and 16-year-olds learn are so substantial that it doesn’t make sense to try to
educate them together.™), '

278 [Jnited States v. Virginia, 518 U.S. 515, 531 (1996) {citing Loving v. Virginia, 388
U.S. 1 (1967)}.

277 See Michael M. v, Superior Court, 450 U.S. 464, 476 (1981) (“[D]etrimental racial
classifications by government always violate the Constitution, for the simple reason that, so
far as the Constitution is concerned, people of different races are always similarly situated

.. But we have recognized that in certain narrow circumstances men and women are no!
similarly situated.”); Vorchheimer v. Sch. Dist., 532 F.2d 880, 886 (1976), aff'd, 430 U.5. 703
{1977) {“We are committed to the concept that there is no fundamental difference be-
tween races and therefore, in justice, there can be no dissimilar treatment. But there are
differences between the sexes which may, in limited circumstances, justify disparity in the
law.™); Ritacco v, Norwin Sch. Dist., 361 F. Supp. 930, 932 (W.D. Penn. 1973).

78 See Vorchheimer, 532 F.2d at 886; see alse Richard Alan Rubin, Comment, Sex Diserinu-
nation in Interscholastic High School Athletics, 25 Syracusk L. Rev, 535, 557 (1974). In fact,
Congress implicitly rejected the imposition of strict scrutiny on sex-based classifications
when it failed to ratify a proposed amendment to the Constitution, the Equal Rights
Amendment, which would have prohibited the federal government and the states from
denying or abridging equality of rights on account of sex. See Hunt, supra note 62, at 58
n.26. For more discussion on the different levels of judicial scrutiny, see supra note 120.

79 518 U.S. a1 532 (“Without equating gender classifications, for all purposes, io classi-
fications based on race or national origin, the Court ... has carefully inspected official
action that closes a door or denies opportunity to women {or to men).”) (emphasis
added).

280 See Robinson, supra note 212, at 338 (“Brown is not mentioned in [Virginig] and it is
quite possible that the lack of reference is intentional.”); Schottenfeld, supra note 166, at
674 (*[The Virginia] opinion made no mention of Brown, a tactic most likely used 1o avoid
a complete indoctrination of the separate but equal notion as it currently applies to gen-
der.”); Sherwin, supra note 9, at 50 (“[The Court in Virginia] does not view the absolute
prohibition of racial segregation articulated in Brown and its progeny as controlling on
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preme Court seems to be channeling its sex-segregation jurisprudence
down a path different from that of its race-segregation jurisprudence.?!

B. A Better Analogy: How the Constitutionality of Sex Segregation in
Athletics Informs Our Understanding of the Constitutionality
of Sex Segregation in Classrooms

1. Title IX and Athletics: Leaving Room for Single-Sex Opportunities

Rather than following Brown, sex segregation in education, such
as that permissible under the new Title IX regulations, should instead
follow precedent involving sex segregation in athletics.?®? The “sepa-
rate but equal” doctrine has flown beneath the radar and continued
to thrive in the realm of athletics, where Title IX is perhaps best
known for prohibiting discrimination on the basis of sex.2® Although
this practice of sex-segregated athletic téams has not received explicit
approval from the Supreme Court, which has denied certiorari on the
subject, many of the lower courts have regularly thrown their weight
in favor of upholding its constitutionality.?® In fact, every appellate
court that has considered the constitutionality of Title IX’s athletic
equality regulation—which provides for segregation on the basis of
sex—has upheld it.28®> Moreover, many of the courts that have en-
joined unisex teams when no team exists for the excluded sex have

questions of sex segregation. Indeed, the Court did not even cite Brown.™), Bu! see Pinzler,
supra note 16, at 795-96 (arguing that the Court in Virginia does not cite to Brown simply
because the issues in Brown, “separate but equal™ educational opportunities in elementary
and secondary education, were not at issue in Virginia).

281 Sz Robinson, supra note 212, at 338,

22 See infra notes 283-324 and accompanying text.

73 S Dudley & Rutherglen, supra note 243, at 178 (“In athletics, there is no ‘sex
blind’ counterpart to ‘celorblind’ justice.™); Sangree, sugranote 219, a1 432,

84 Se¢ Schottenfeld, supra note 166, at 680; seg, e.g., O’Connor v. Bd. of Educ. of Sch,
Dist. No. 23, 449 U.S. 1301, 1301 (1980) (holding that a girl may be excluded from trying
out for the boys’ basketbatl team when there was an girls’ equivalent); Yellow Springs Ex-
empted Vill, Sch. Dist. Bd. of Educ. v. Ohio High Sch, Athletic Ass'n, 647 F.2d 651, 657
(6th Cir. 1981); Leffel v. Wis, Interscholastic Athletic Ass'n, 444 F. Supp. 1117, 1122 (E.D.
Wis. 1978); Hoover v. Meiklejohn, 430 F. Supp. 164, 170 (D. Colo. 1977); Ritacco, 361 F.
Supp. at 932; Bucha v. IIl. High Sch. Ass'n, 351 F. Supp. 69, 75 (N.D. 11l. 1972).

2 See 34 C.FR. § 106.41 (2007); Cohen, supra note 169, at 251 (citing Nat'l Wrestling
Coaches Ass'n v, U,S. Dep't of Educ., 263 F. Supp. 2d 82, 9495 (D.D.C. 2003} (listing cight
circuit courts that have approved of Title IX's requirements in challenges to the constitu-
tionaiity or statutory authority of the regulations), affd, 366 F.3d 930 (D.C. Cir. 2004).
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clarified that the Equal Protection Clause violation could be corrected
by the addition of, in their words, a “separate but equal” team 2%

Title IX regulations do generally provide that no athletics may be
segregated on the basis of sex, but this overarching provision is quali-
fied in two substantial ways that essentially negate it.2%7 First, sex-
segregated athletic teams may be maintained when they are selected
based upon competitive skill and offered to both sexes.?® By and large,
this exception applies to almost all athletic teams, which are generally
selected based upon competitive skill.?® The regulation mandates sex
integration for these competitive teams only when a team is offered to
members of one sex but not the other and when the athletic opportuni-
ties of the members of the excluded sex have previously been lim-
ited.2%0

Second, the regulation sanctions sex-segregated athletic teams
unconditionally for all contact sports such as boxing, wrestling, rugby,
ice hockey, football, and basketball.?®* OCR has further clarified this
to mean that under “Title IX an institution may maintain an all-male

% Croudace & Desmarais, supra note 163, at 1426 (citing cases); see Gomes v. R, In-
terscholastic League, 469 F. Supp. 659, 666 (D.R.I. 1979), vacated as moot, 604 F.2d 733 (1st
Cir, 1979); Hoover, 430 F. Supp. at 170.

it is thus “the most authoritative statement to date that so long as s females are provided
with an allfemale equivalent team, couris will not require defendants to allow females to
try out for the all-male contact sports team to satisfy the guarantee of Equal Protection.”
Sangree, supra note 219, at 434; see O'Conner, 449 U.S, at 1301; Yellow Springs, 647 F.2d at
657-58; Cape v. Tenn. Secondary Sch. Athletic Ass'n, 563 F.2d 793, 795 (6th Cir. 1976},
Ritaceo, 361 F. Supp. at 932; Bucha, 351 F. Supp. at 75,

The contact sports exemption tends to run afoul of the Equal Protection Clause when
there exists only one single-sex team and no “equal” option for the excluded sex, See
Greene, supra note 167, at 145. This Note examines only the issues that arise when the
requirements of “separate but equal” have been met,

7 See 34 C.F.R. § 106.41(a) (“No person shall, on the basis of sex, be excluded from
participation in, be denied the benefits of, be treated differently from another person or
otherwise be discriminated against in any interscholastic, intercollegiate, club or intramu-
ral athletics offered by a recipient, and no recipient shall provide any such athletics sepa-
rately on such basis.”); id. § 106.41(b) (providing exceptions to 3¢ CFR. § 106.41(a)); Sex
Discrimination and Intercollegiate Athletics, supra note 242, at 1259 (“Separate teams are for-
bidden under the general prohibition of sex discrimination but are permitted under its
exceptions.”)..

288 See 34 C.F.R. § 106.41(b).

289 See Deborah Brake, The Struggie for Sex Equality in Sport and the Theory Behind Title IX,
34 U. MicH, ].L. Rerorm 13, 47 n. 154 (2001); Greene, supra note 167, at 142; Sex Discrimi-
nation and Intercollegiate Athletics, supra note 242, at 1258 n.34 {“By virtue of this competitive-
skill exception, all intercollegiate sports were exempted from the prohibition of separate
teams,”). The regulations themselves recognize the prevalence of smgle-sex sports. See 34
C.FR. § 106.41(b).

290 34 CF.R. § 106.41(b).

91 See id.
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contact sports team that need never be open to women, and it must
only offer a separate all-female team when there is the interest and
ability to support such a team,»?

The wide reach of the contact sports exemption has drawn much
attention,? The regulation itself offers no selfjustification, thus those
seeking to invoke its protection have had to coin their own reason-
ing.?4 Courts have recognized a few governmental objectives, dis-
cussed below, that are important enough to satisfy the requirements.
of the Equal Protection Clause,?*

The most accepted governmental objective is to maintain, foster,
and promote athletic opportunities for girls.?¢ In large part, this is

02 Sge 40 Fed. Reg. 24,134 (June 4, 1975) (statement of Caspar Weinberger, Secretary
of HEW); A Policy Interpretation: Title IX and Intercollegiate Athletics, 44 Fed. Reg.
71,417-18 (Dec. 11, 1979); see also Mercer v, Duke Univ,, 190 F.3d 643, 647-48 (4th Cir,
1999) (holding that a university does not have to allow members of the excluded sex to try
out for a single-sex contact-sport team, but once it does allow such members to try out for
the team it may no longer discriminate on the basis of sex); Lantz v. Ambach, 620 F, Supp.
663, 665 (S.D.N.Y. 1985) (finding that Tidle IX neither requires nor prohibits coed compe-
tition in contact sports); Force v. Pierce City R-VI Sch, Dist., 570 F, Supp. 1020, 1025 (W.D.
Mo, 1983} (finding that Tite IX “simply takes a neutral stand”™ on whether a school may
prohibit a gir! from trying out for the all-boys foatball team).

83 Sz Greene, supra note 167, at 134-35,

4 See id. a1 146, .

™ See infra notes 296-305. Not all courts, however, have held these objectives to be
important enough to withstand intermediate scrutiny. See Hoover, 430 F. Supp. at 169-71;
Clinton v. Nagy, 411 F. Supp. 1396, 1399-1400 (N.D. Ohio 1974); Darrin v. Gould, 540 F.2d
882, 891-93 (Wash, 1975) (en banc).

6 Sez Petrie v, Ill. High Sch. Ass'n, 394 N.E.2d 855, 862 (TIl. App. Ct, 1979). But this need
may be receding as more and more girls are participating in sports as compared with boys.
Adam S, Darowski, For Kenny, Who Wanted to Play Women's Field Hockey, 12 DURE |. GENDER L. &
PoL'v 153, 156-57 (2005) (citing Me. Human Righis Comm’n v. Me. Principals Ass'n, No.
CV-97-599, 1999 Me. Super. LEXIS 23, at *14-15 (Me. Super,, Jan. 21, 1999)).

Safety is another governmental objective that has been considered, but many courts
have rejected it as illegitimate and unrelated to sex segregation. See, e.g., Miss. Univ. for
Women v, Hogan, 458 U.S. 718, 725 (1982) (*{IIf the statutory objective is to exclude or

‘protect’ members of one gender because they are presumecl to suffer from an inherent
handicap or to be innately inferior, the objective itself is illegitimate.”); Fortin v. Darling-
ton Little League, 514 F.2d 344, 349-51 (1st Cir. 1975) (rejecting safety as the rationale
behind denying girls the right to participate in a litle league baseball program); Adams v.
Baker, 919 F. Supp. 1496, 1504 (D. Kan. 1996) (finding that safety is an imporiwant govern-
mental objective but that prohibiting girls from wrestling is “overly ‘paternalistic™™ and not
substantially related to that objective); Saint v. Neb. Sch. Activities Ass'n, 684 F. Supp. 626,
629 (D. Neb. 1988); Fore, 570 F. Supp. at 12B (finding that safety is an important govern-
mental objective but that “[t]here is no evidence, or even any suggestion, that [lhc female
plaintiff] herself could not safely participate in [the] football program {at issue]”); Hoover,
430 F. Supp. at 169 (declining to allow an athletic association to exclude a qualified girl -
from a boys’ soccer team simply out of fear of her becoming injured}; Mcm Interscholastic
Athletic Ass'n, 393 N.E.2d at 296.
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justified by inherent differences between girls and boys.27 Some peo-
ple argue that physiological differences generally make boys bigger,
stronger, and faster than similar-age girls such that boys are physically
more athletic.?® As a result, on fields of integrated teams, boys con-
trol the game more than girls do.?*® Moreover, boys take roster spots,
starting positions, and playing time from girls.*® If boys and girls were
to compete for spots on the same team based on skill and ability,
many more boys would be selected, and thus many girls would lose
the opportunity to play and/or would be discouraged from playing
sports altogether.8?! To prevent such male domination and to ensure
that girls have an equal opportunity to play—one that is “meaningful,
rather than token” —separate teams are required.%?

Moreover, a showing of male dominance in a coed athletic arena
is detrimental because it may actually reinforce the stereotype that
women are less athletically gifted.3® Giving girls a separate arena in
which to demonstrate their abilities will promulgate their athletic
prowess, providing a haven in which they can flex their muscles out

297 See Clark v. Ariz. Interscholastic Ass'n, 695 F.2d 1126, 1129 (9th Cir. 1982); Cape, 563
F.2d at 795 (holding that separate girls’ and boys’ basketball teams further the important
government objective of providing equal athletic opportunity based on “the distinct differ-
ences in physical characteristics and capabilitics between sexes™); Kleczek v. R.I Interscho-
lastic League, Inc,, 768 F. Supp. 951, 953 (D.R.L 1991) (“Because of innate physiological
differences, boys and girls are not similarly situated as they enter athletic competition.
Some classification based on gender may therefore be justified.”), vacated by 612 A.2d 734,
738 (R.1. 1992); Gomes, 469 F. Supp. at 662 (“At the high school level, the average male is
objectively more physically capable than the average female.”),

298 Sez Gomes, 469 F. Supp. at 662; Bucha, 351 F, Supp. at 75 n.3 (relying on testimony
that men are taller, have greater muscle mass, larger hearts, deeper breathing capacity, and
can run faster as compared with women (citing Brenden v, Indep, Sch, Dist, 742, 342 F.
Supp. 1224 (D. Minn. 1972))); Petrie, 3904 N.E.2d at 862; see also Darowski, supra note 296,
at 156-57 (citing Me. Human Rights Comm’n, 1999 Me. Super, LEXIS, a1 *14-15); Sangree,
supra note 219, at 419; Karen Tokarz, Separate but Unequal Sports Programs: The Need for a New
Theory of Equatity, 1 BERRELEY Women's L.J. 201, 218 (1985).

%9 See Darowski, supra note 296, at 157,

30 See id.; see also B.C. v. Bd. of Educ,, 531 A.2d 1059, 1065 (N.]. Super. Ct. App. Div,,
1987) (quoting Clark, 695 F.2d at 1131).

3L See O'Connor, 449 U.S, at 1307 (“[T]here would be a substantial risk that boys would
dominate the girls’ programs and deny them an equal opportunity to compete.™); Cape,
563 F.2d at 795; Force, 570 F. Supp. at 1025-28; Hoover, 430 F. Supp. at 170; Carnes v. Tenn.
Secondary Sch, Athletic Ass’n, 415 F. Supp. 569, 572 (E.D. Tenn. 1976); B.C., 531 A.2d at
1065.

%2 Brake, supra note 289, at 135-36 (citing cases); see Croudace & Desmarais, supra
note 163, at 1461; Rubin, supra note 278, at 551, Indeed, for this reason, “Separate teams
may to a large extent aid in . , , equalization.” Yellow Springs, 647 F.2d at 657.

23 See Croudace & Desmarais, supre note 163, at 1449,
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side of the iminﬁdatiﬁg shadow of boys.?* Thus, “separate but equal”
allows girls to better attain their full athletic potential 3%

2, Title IX and Athletics: Making a Case for Single-Sex Education

Physical differences that have been found to justify “separate but
equal” on the athletic field provide an equally potent argument for
“separate but equal” in the classroom.3® Although research may con-
flict over the merits of single-sex education, it generally does not refute
the fact that there are physical differences between the minds of girls
and boys, just as there are physical differences between the bodies of
girls and boys.37 On this account, “separate but equal” in the classroom
may find some support from an analogy to athletics.?°® As the Supreme
Court has already recognized, “Sometimes the grossest discrimination
can lie in treating things that are different as though they were exactly
alike, ™09

Like the debate concerning the value of single-sex education,
there exists a debate among scholars concerning the value of single-sex
teamns.?!? Some claim that coed competition may actually be more ad-
vantageous than single-sex competition 3! Likewise, such people view
sex segregation in athletics as harmful to women by reinforcing a

%04 See Brake, supra note 289, at 137; Croudace & Desmarais, supra note 163, at 1460;
Polly S. Woods, Beys Muscling in on Girls’ Sperts, 53 OHio St. L]. 891, 897 (1992) (arguing
that girls may be able “io develop their own sports prowess, via allgirl teams, which may
not be possible through a coeducational-team system”).

%% See supra notes 298-304 and accompanying text.

%8 Cf Croudace & Desmarais, supra note 163, at 1458 (arguing that physical differ-
ences between the sexes prevent them from competing equally in sports, whereas no such
impediment prevents equal competition in academics).

307 See Brain Differences, supra note 86; supra notes 87-90 and accompanying text.

308 See Brain Differences, supra note 86; supra notes 87-90 and accompanying text.

%00 Sz Jenness v. Fortson, 403 U.S. 431, 442 (1971) (upholding a law providing that any
political organization whose candidate received twenty percent or more of the vate at the
most recent gubernatorial or presidential election is a “political party”); see alse Yellow
Springs, 647 F.2d at 657-58 (upholding a regulation prohibiting all contact-sports teams
from being coed and noting that “males and fernales are not in fact similarly sicated and
when the law is blind to those differences, there may be as much a denial of equality as
when a difference is created which does not exist”); Fortney, supra note 86, at 880 (“If sci-
entific research shows differences [in male and female brains], ne discrimination would be
based on ‘archaic and stereotypic notions.” Thus, any educationally-based gender segrega-
tion would be permissible, whether that be in the third-grade or law school.”).

310 See Croudace & Desmarais, supra note 163, at 1446; Jessica E. Jay, Women's Participation
in Sports: Four Feminist Perspectives, 7 TEX, ]. WoMEN & L. 1, 21 (1997) (citing Jack H. Wilmore,
Exploding the Myth of Female Inferionity, 2 Puysician ANp SPoRTSMED. B4, 55 (1981)).

311 Ser Brenden, 477 F.2d at 1300-01,
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stigma of inferiority.3!? Others argue that physical differences affecting
athletic performance between girls and boys may be sociologically,
rather than biologically, induced due to the historical restrictions im-
posed on girls.31® One court has noted that differences among individ-
ual athletes are greater than those between the sexes?4 Qther courts
claim that sex-segregated teams are based merely on age-old stereotypes
and doused in “romantic paternalism.™!5 Indeed, critics of the contact
sports exemption claim that sex segregation in athletics is the product
of a lingering conception of sports as an exclusive all-boys club.31¢
Despite all of those arguments, however, the constitutionality of
“separate but equal” in athletics has generally been upheld.®'? Very
similar arguments have been made to strike down the new Title IX
regulations regarding single-sex education, but the constitutionality of
these regulations should, by analogy, not necessarily be placed in
jeopardy 318
Furthermore, the acquiescence to the doctrine of “separate but
equal” in the athletic arena suggests its general acceptability.3!¥ An
investigation of Title IX and athletics reveals further proof that the
framers of Title IX themselves did not envision a uniformly coeduca-

312 See Brake, supra note 289, at 144; Greene, supra note 167, at 163; Tokarz, supm note
298, at 232-33.

M3 See Croudace & Desmarais, supra note 163, at 1446; Jay, supra note 310, a1 21 (citing
Wilmore, supra note 310, a1 55).

34 See Hoover, 430 F. Supp. at 169,

313 Frontiero v. Richardson, 411 U.S. 677, 684 (1972) ('Tradmonally, such discrimina-
tion was rationalized by an attitude of ‘romantic paternalism’ which, in practical effect, put
women, not on a pedestal, but in a cage.”); Mass. Interscholastic Athletic Ass'n, 393 N.E.2d at
290 (“{D]isadvantages suffered by males are ofien premised on a ‘romantic paternalism’
stigmatizing to women.” (quoting Frontiero, 411 U.S. at 684)); sez Lantz, 620 F. Supp at 665-
66 (enjoining the enforcement of a regulation that prohibits coed competition in basket-
ball, boxing, football, ice hockey. rugby, and wresing because it was based on “averages
and generalities” concerning the relative strength and speed of boys and girls in violation
of the Equal Protection Clause); Ferce, 570 F, Supp. at 1029; Croudace & Desmarais, supra
note 163, at 1442, But see Petrie, 394 N.E.2d at 862 (explaining that sex segregation of
sports teams is “not based on generalizations that are ‘archaic,” nor does it represent an
attitude of ‘romantic paternalism'”) {citations omitted).

318 Sz Sangree, supra note 219, ar 409,

M7 See O'Connor, 449 U.S. at 1301; Kelly v. Bd. of Trs,, 35 F.3d 265, 270 (7th Cir. 1994);
Yellow Springs, 647 F.2d at 656; see also Brake, supra note 289, at 134 (“Much of Title IX law

. proceeds from the presumed validity of sex-segregation as an organizing principle for
compeume athletic programs.”).

38 See Kelly, 35 F.3d at 270; Yellow Springs, 647 F.2d a1 656; O'Connor v. Bd, of Educ. of
Sch. Dist. 23, 545 ¥. Supp. 376, 383 (N.D, 111 1982), affd, 449 U.S. 1301 (1980)

9 Se¢ Dudley & Rutherglen, supra note 243, at 194,
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tional world.3?® When promoting an unsuccessful earlier version of
Title IX, Senator Bayh clearly stated:

I do not read [the predecessor bill of Title IX] as requiring
integration of dormitories between the sexes, nor do I feel it
mandates the desegregation of football fields. What we are
trying to do is provide equal access for women and men stu-
dents to the educational process and the extracurricular ac-
tivities in a school, where there is not a unique facet such as
football involved. We are not requiring that intercollegiate
football be desegregated, nor that the men’s locker room be
desegregated .3

Thus, Senator Bayh was concerned with facilitating the full entrance
of women to education and related activities, on a level equal to that
of men; he was not advocating for the full integration of women with
men in educational settings,??

Title IX has been most lauded for achieving gender equality in
sports, and it did so largely through a “separate but equal” system
generally considered constitutional.?® The néw Title IX regulations
open the door for gender equality to be achieved in the same way in
public elementary and secondary education, and they should likewise
be upheld as constitutional 324

CONCLUSION

Title IX has long been associated with the ascension of gender
equality in the United States. The DOE has continued in this great leg-
acy by promulgating new Title IX regulations that specifically allow for
single-sex education in public elementary and secondary schools. In
light of research suggesting the advantages offered by single-sex educa-
tional environments, the new regulations embrace the opportunity to

220 See Yellow Springs, 647 F.2d at 657 (“In Title IX, Congress struck a balance between the
needs of the individual athlete and the group and determined that for purposes of the stat-
ute equality is to be measured by the opportunities offered to the group, not by the makeup
of any individual team.”) (citation omitted); 117 Conc. Rec. 30,407 (1971) (statement of
Sen. Bayh).

321 117 Cownc. Rec. 30,407 (1971) (statement of Sen. Bayh).

322 See id,

3 Sz Cheryl L. Schubert-Madsen et al., Gender Discrimination in Athletics, 67 N.D. L.
Rev, 227, 254 (1991); supra notes 282-305.

34 See 34 C.FR. § 106.34 (2007).
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help eradicate the stubborn vestiges of gender discrimination in this
country.

These Title IX regulations should be upheld, despite legal chal—
lenges likely to arise from speculative fears that they will only exacer-
bate discrimination on the basis of sex. Administrative regulations tra-
ditionally receive tremendous deference, and neither the legislative
and postenactment history of Title IX nor the pertinent Supreme
Court decisions pose a bar to public elementary and secondary single-
sex education. Although the U.S. Supreme Court has not ruled directly
on the constitutionality of such education, the regulations permitting it
would likely pass intermediate scrutiny under the Equal Protection
Clause of the Fourteennth Amendment. Providing single-sex education
is substantially related to achieving important governmental objectives,
such as redressing past economic harm to women, developing fully the
talents and capacities of our entire population, and providing diversity
in the types of educational opportunities available today.

Because it relies on inherent physiological and psychological dif-
ferences between the sexes, single-sex education should not fall victim
to the doctrine prohibiting “separate but equal” educational oppor-
tunities in the context of race. There are no such inherent differences
between races, and consequently. race receives a greater degree of ju-
dicial scrutiny than does gender.

Single-sex education should follow in the footsteps of the doctrine
permitting “separate but equal” athletic teams segregated by sex. This
doctrine has been met with near universal acceptance in society and in
the courts. Just as we have used sex segregation to advance women’s
status in the realm of sports, we should also use it to advance women'’s
status in the realm of education. Indeed, Titde IX is best known for its
success in leveling the playing field for athletics, which was accom-
plished largely through sex segregation; Title IX and its new regula-
tions have just as much potential to do the same for education.

ResEcca A, KISELEWICH



