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The statute, therefore, is. obhgmg the court to assume a task that courts
have tradmonally refused to jundértake.s «.

It is suggested that an amendment to the statute will eliminate this
undesirable result, The- legislature ' could' adopt a ‘statute similar to " the
arbitration statute of Illinois which expressly- provides for -retention “of
equitable jurisdiction by ‘the court in the enforcemént of awards?® A lesg
drastic approach would be to exempt awards directing personal service
from the requirement of -obligatory confirmation.’ Such-amendments -would
allow the courts to 'use discretion in cases similar to’ the main' case and
thereby avoid the problems that arise when a court is obliged to confifm

such awards,'®
PauL V.. KENNEALLY
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Conditional Sales—Rescission by Purchaser Allowed Where Contract
Did Not Precisely Conform to Statutory Standard.—Bratta v. "‘Caruso
Car Co,} —The plamnﬁ" purchased a car from the defendant pursuant to a
tonditional sales’ contract purportmg to be executed under’ the prov1510ns of
the Califortiia Civil Code, § 29822 The contract 'recited a $300 cash down
payment, Tn reahty, the p]amtlff had insufficient funds to meet 'the down
payment and a promissory note for the amount was then’ executed in favor
of the defendant. The defendant referred the plaintiff to a’ ‘finarice company
where he could ‘obtain a $300 loan and make the spec1ﬂed cash' down pay-
ment. The plaintiff upon learnmg of the terms réquired by the fmance
company?® refused to negotiate the loan. He, thereupon gave hotice of re:
scission to the defendant who refused to agree to a‘rescission, and who, there-
after, repossessed’ the car upon the plaintiff’s failure to ‘make-the spec1ﬂed
payments. In'a suit by the plaintiff for rescission the Superior Court, Las
Angeles County, held for the' defendant. On the plaintiff’s * appeal the
District Court of Appeals, Secorid District of- California, reversed, holding
that since the purchaser ‘did not make a cash payment of $300 ‘“‘in ‘cash”
as recited in the contract, but executed a note in such amount, the tondi-
tional sale contract was- mvahd under the Cal:forma C1v1l Code § 2982
and the purchaser was entitled to rescind. '

The decision is'in accord. with recent California cases holding that the
statute was enacted for the benefit of purchasers for the reason that they
are not in:pari delicto with sellers, and, therefore, conditional sale con-
tracts which do not strictly conform with the statutory provisions are unen-

2 I, Rev. Stat. ch, 10, § 13 (1957).
10 See 34 N.Y.U.L. Rev. 961 for a comment on the main case.,

1 333 P.2d 807 (Cal. Ct. App. 1958}, . ' t

2 The Californiz Civil Code, § 2982, provides in efiect that an exact copy of every
conditional ‘sales contract shall be delivered by the seller to thé buyer at' thc tn'ne of
execution and that certain 1tems such as cash price, down payment, balance "due, etc.,
shall be récited in the’ contract moreover, the statute provndes the exact order in whxch
each item is to appear. - :

* 8 In addition to having a lien 1mposed on his household furmture, the plamtrff

would have had to make 19 fonthly payments of $25 each In other words, he wnuld
have had to pay $475 for the privilege of borrowing $300.
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forceable by the seller.* The Uniform Conditional Sales Act, ralso, was
enacted with the intent to protect buyers from unscrupulous sellers;® how-
ever, the Act contains no comparable prévisions requiring: that .the condi-
tional sale contract contain recitals of price, payment, and balance due in
a specified .order, :all of which is necessary under the California statute,
Sections 2 and 3 of the Uniform Conditional Sales Act afford relief to either
a buyer or seller who is not in default,-and the cases are numerous granting
such relief,® but no case has been found awarding relief to a party who
is himself in default—even though he be a purchaser, In contrast with the
California statute and the Uniform Conditional Sales Act, the Uniform
Commercial Code is more concerned, with the continued expansion of com-
mercial dealings? than with any, overprotection of conditional sales vendees,
The Code also has no stringent requlrements comparable to,those of § 2982
of the- California Civil Code. .and requires only a financing statement signed
by. the, parties containing their, addresses and- a'descnptron of the jtem of
collateral 8 o :

The, fact.that the California Courts regard the prov151ons of the Call-
fornia Cm! .Code as mandatory seems to lead to rather harsh and inequitable
results; for example, a conditional, sales_contract has been held to be unen-
forceablc_by -the seller for failure. to dql_lver.a_ ,copy,thgrco'f to.the buye_r at
the time of execution.* Any such statutory construction leads one to infer
that a contract would .he unenforceable by the seller if any items therein
appearing are not in the sequence prescribed by:the statute.)® The instant
decision seems. to; place the;seller«in a most undesirable position. A condi-
tional sales contract could concexvably be executed in full compliance with
the statute, and, im the exigencies of the. particular situation, a shrewd
buyer could rescind merely, by showing that a particular item deviates from
the original agreement of the parties., For, example, where.buyer and seller
execute a-valid conditional sales contract,: and buyer, later claims inability
to fulfill a partlcular provision, and seller agrees upon, some .alternative,
If a new contract mdlcatmg the change is not executed, the seller has left
himself .vulnerable .to rescission. Such a result as, this wqu_ld not cceur under
the .Uniform Conditional Sales.Act where reasonable errors are not fatal
and relief is usually granted accordmg to equltable principles of substantlve
law 11 e o, e S .

4 Carter v, Scaboard Finance Co., 33 Cal. 2d 564, 203 P.2d' 758 (1949); Estrada v.
Alvarez, 38 Cal. 2d 386,.240 P.2d 278 (1952); Wdhams v. Caruso Enterpnses, 140 Cal,
App. 2d-973, 295 P.2d 592 (Super. Ct. L.A. App Div. 1956} . .

;5 PIamﬁeId Motor Co. v. Salamon, 12 N.J. Misc, 570, 180 Atl. 429 (DCN] 1935),
Street v. Commercial Credzt Co., 35 Ariz, 479, 281 Pac, 46 (1929).

) Capltol Refrzgerator Co. v, " Schmidt; 121" N.J.L. 581, 3°Az2d 603 (Err & App.
19393 ;" Ench Equxpment Corp v Lorenzo, 23 NJ Super 63, 92 A.2d 480 (Super Ct
App. Div. .1952). . R R : [T S

TUCC § 1- 102(2) (b) o

8 UCC § 9-402. bt

9 Wiliiams v. Caruso Enterpnses, supra note 4. See also note 2 supra.

10 California Civil 'Code, § 2082, ‘provides in part that: “{a) .. . It shall recite the
following separate items as such, in the following order . . [Emphasrs added]

l’i Capitol Refrigerator Co v. Schmldt supra note 6; Ench Equ1pment Corp V.
Lorenzo, supra note 6.
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The Uniform Commercial Code draftsmen apparently were aware that
conditional sales statutes in many states were outmoded and that business
practices were changing so rapidly it seemed more desirable to draft
laws having the free flow of commercial transactions as an abjective, The
Code provisions reducing formalities to a minimum?!? seems to be sound
practice, in that courts will be free to interpret and apply flexible rather
than rigid standards to conditional sales contracts.

Bruce N. SacHAR

Constitutional Law—Export.Import Clause—State’s Power to Tax
Exports—Sales Tax.—Gough Industries, Inc, v. State Board of Equal-
ization.'—The defendant, a California manufacturer of electrical supplies,
sold goods in California to a purchaser for direct export to Saudi Arabia.
Because the defendant could not meet the specified packaging requirements,
the agreement provided that the defendant should deliver the goods to-a
California export packer to be designated by the purchaser. When the
goods were ready for packaging, the defendant delivered them to the packer
who specially packed and crated them for shipment overseas. The packer
then delivered them to an ocean carrier for transportation to Saudi Arabia.
Pursuant to the sales contract title passed from the defendant to the pur-
chaser upon delivery of the goods to the packer. Under the California sales
tax statute, the state levied an assessment on the defendant as the seller of
these goods. The tax was paid under protest and proceedings were brought
to recover the payment. The Superior Court of Sacramento County, Cali-
fornia, held the tax to have been improperly assessed because the goods
were in foreign commerce immediately upon leaving the defendant’s hands
and, therefore, constitutionally could not be taxed by California. The
District Court of Appeal, for the Third District reversed,® holding that
nothing had occurred prior to or at the time of assessment to take the
goods out of the general mass of property in the state and that they were
not in export until after the packer had completed his packaging pursuant
to the purchaser’s orders and had turned them over to the motor carrier
for delivery to the ocean carrier. On appeal the Supreme Court of Cali-
fornia affirmed the judgment of the Superior Court and reversed that of
the District Court of Appeal?

The decision of the California Supreme Court seems at variance with
the authorities establishing the rule that goods do not cease to be part of
the general mass of property within the state subject to nondiscriminatory
state taxation until they have been shippéd, or “entered” with a common
carrier for transportation to another state, or have been started upon such
transportation in a continuous route or journey.* This rule, although for-

12 UCC §§ 9-110, 9-402.

1 51 Cal. 2d 746, 336 P.2d 161 (1959}, cert. den. 359 U.S. 1011 (1959).

2 332 P.2d 378 (1958).

3 Note 1 supra.

4 Coe v. Eroll, 116 US. 517 (1886); Turpin v. Burges, 117 U.S. 504 (1886);

104



