A LEGISLATOR'S VIEW OF IMPENDING
AMENDMENTS TO THE WATER
POLLUTION CONTROL ACT
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For more than twenty years, federal legislation designed to assist
the national effort against various forms of environmental pollution
has concentrated upon abatement and control. The legislation has at-
tempted to invite and éncourage the participation of all levels of gov-
ernment in the task of cleaning up the environment. Our experience
with the early legislation, and the experience of other levels of govern-
ment, suggest the need for environmental planning on a much broader
scale. While we continue to press for control of existing sources of
pollution, we are beginning to work toward a legislatively expressed
environmental policy in which the rights to, and responsibilities for,
use of the air, water and land resources will be more precisely defined,

I believe the presently pending water pollution control bill, S.
2770, is a significant example of such legislation, and as a sponsor of
the Senate bill, I am in a position to offer some observations concern-
ing its provisions and the objectives it is intended to accomplish. On
November 2, 1971, the Senate approved and sent to the House of
Representatives S. 2770 to amend the Federal Water Pollution Con-
trol Act. The House did not complete action during the first session
of the 92nd Congress, but the House Committee on Public Works
ordered the reporting to the House of a companion bill, H.R. 11896,
which appears to retain the basic concepts and outline of the Senate
bill.

The Senate bill provides a major change of policy objective in
the federal effort against water pollution. For the first time, all as-
pects of water pollution control—research, planning, programs, con-
struction and regulation—are directed toward an overall objective set
forth in Section 101 of the Senate Bill: “to restore and maintain the:
natural chemical, physical, and biological integrity of the Nation’s
waters.” No such statement of policy appears in the existing Federal
Water Pollution Control Act. This deficiency has allowed the various
states and the federal administering agency to develop differing inter~
pretations of the existing law’s requirements. These interpretations,
together with inadequate regulatory and enforcement procedures, have
assisted in the frustration of the nation’s pollution control efforts.

‘The Senate bill's objective and the supporting statements of pol-
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icy, particulatly the"policy ito*eliniinate the diScharge of pollutants into
the waters of the Urited. Statés ‘by "1985, are encountering signiﬁcant
opposmon from ‘various quarters -Oddly perhaps, some of this opposi-
tion is based upon a non sequxtur Some opponents, for example, ap-
parently believe that a congressmnal statement of objective and policy
is unnecessary. Control reqmrements these ‘opponents claim, can be
negouated by mdustry and government agdinst -a- background ofi eco-
noinic and'technical « fea51b111ty Economic and -technical feasibility are
important clements'in dec1d1ng upon a control strategy; they are not
important -elements’ in decrdmg whether pollution control -is to be
achieved. To put-it another way, economic costs certamly are elements
in" déciding what " specific controls must be: installed at a particular
time. ‘But cotitrol requirements must -be reviewed continually against
the ‘backgroimd ‘of a’ congressmnal statement’ 0f objective and policy
1f as the Senaté’ bill requires; thlS Nation is to achieve clean water.
Thus, suchr aclaimis obv1ously anon sequitur. -~ " ' ! v
As suggested ‘earlier- i’ this* commert, ‘all aspects''of -the federal
effort against watet’ pollition are d1rected by the Senatébill - toward
the overall ob]ectrve of the Federal Water Pollutlon Control Act. This
lmphes a ma.]or change in the d1rectron of the federal research and
development program. Under existing law,” admmrstratwe agenc1es
have undertaken research and development programs purportédly in
support of a regulatory program based upon the ‘discharge of pollu-
tants into; the waterways The Senate bill ‘maintains’ that such' a pro-
gram S1mply cannot achieve "clean water in a consumption-oriented
soc1ety with'a griowmg populatlon Consequently, the ‘Senate bill re-
quires research and development that' W111 in fact, enable comphance
W1th the national ob]ectlve
"The’ Senate 'bill also concludes that ‘the basic program of* control
prov1ded by the Federal Water Pollution” Control Act of 1965 contains
fatal ‘flaw: the requlrement that beneficial uses be estabhshed for
varrous teaches of’ water ‘before, control regulatlons can ‘be set*for in-
dlvrdual sources of“dlscharges "This zoning, or des:gnatmn of uses, has
resulted in an exceedmg]y complex, error-prone process mvolvmg es-
lmates of assxmﬂatwe capacity, negotlatlons ‘of mixing zones, esti-
mates of the relatwe contributions of the dlscharge of pollutants from
nonpomt sources and agreements upon’ the actual criteria or sc:entrﬁc
statements' of premse levels of thirty to forty pollutants. Further, “fea-’
srbrhty” and. “cost of comphance” undér the 1965 Act are avarlable
to any’ polluter Who Wlshes to avoid or m1t:gate complymg even with
the control ‘guess- tlmates” necessary t6' meet beneﬁcral uses and as-
similative _capac1ty ' From this experience, the S_enate judges the reg-
ulatory procedure of the 1965 Act to be entirely. unsatisfactory. . - --
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There is yet another defect in the existing law: the enforcement
procedure requires the government to prove a cause-and-effect rela-
tionship between the violation of an ambient water quality standard
and a particular source of discharge. Such a burden of proof require-
ment blocks effective enforcement, To correct this defect, the Senate
bill establishes a new concept of pollution control. Instead of proceed-
ing through ambient water quality standards to control requirements,
the bill provides directly for control requirements, referenced to the
level of control which can be applied. In this manner, the bill allows
immediate application of enforceable control requirements; it cuts
away the opportunity to delay and to frustrate not only the setting
of control requirements but also the enforcement sanctioned by exist-
ing law.

It is imperative that we attempt to arrest pollution and to restore
the quality of our environment. In my opinion, the Senate bill gives
us a better set of tools to manage, and to manage properly for our
own protection, our activities within the environment.}

1 The proposed water pollution control standards end enforcement procedures con-
tained in S. 2770 are given extended consideration in the comment appearing at p. 749
infra. — Eds.
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