FEDERAL-STATE INTERACTION UNDER THE
CLEAN AIR AMENDMENTS OF 1970

WiLLiam V., LUNEBURG*
INTRODUCTION

The preamble to the Clean Air Act,'enacted three years prior to
the Clean Air Amendments of 1970, provides that “the prevention and
control of air pollution at its source is the primary responsibility of
State and local governments . , . .® While that congressional finding
is gtill somewhat accurate as a description of the resp'ective spheres of
the authonty of state and federal governments in the control of air
pollutlon, the enactment of the Clean Air Amendments of 1970 sig-
nificantly increased the extent of federal regulatlon of th1s area“ ThlS
the health hazards posed by a1r pollutron ‘and the prevrously made-
quate response to the problem by both state and federal governments
The regulatory sgheme established by the Clean Air Amendments in-
volves total federal preemption of some areas (errusswn controls for
new motor vehicles and aircraft emission standards), partial federal

ous emission standards)” a.nd, ﬁ.r.lal_ly, a sp.he,re. in which states have

*AB, Carleton College, 1968 ]D. Harvard Umverslty, 1971 The author is an
attorney in the Enforcerient lesron, Enwronmental Protection Agency (EPA),
Region I. Tho views expressed herein are ‘those of the author, They do not represent the
views qf the EPA or apy other agency,

142 USC §§ 1&57 et seq. (1970).

2 Act “of Dec. 31, 1970, Pub. L. No. 91-604, 84 Stat, 1676.

B 42 USC. § 1857(3) (3) (1970)

4 For discussions of the federal programs in this area prior to 1970, sce Comment,

A Hxstory of Federal Air Pollution Control, 30 Ohio St. 1.J, 516 (1969) ; O'Fallon, De-
ﬁc1enc1es in the Alr Quahty Act of 1967, 33 Law & Contemp. Prob 275 (1968) For a
critique of the 1970 Tegizlation, advoca.tmg natmnal source emission standards for all
sources, rather than just for mew sources, see Note, Clean Air Act Amendments of 1970
A Congross:onal Cosmetlc, 61 Gco I.]. 153 (1972).

8'S, Rep. No. 91-1196, 015t Cong., 2d Sess.'1-2 (1970); H, Rep. No. 91-1146, 91st
Cong,, 2d Sess. 1, 5 (1970).

% 42 USC. 8§ 1857{-6a(a) and -11 (1970), The former provision forbids states
and then- pohtlcal sybdivisions to ndopt or attempt to cnfnrcc any standard relatmg to
the control of emissions from new motor vehicles or new motor vehlcle engines sub;ect
to §§ 18574~ Sa to -7 of the Clean Air Act; the latter prov1510n provides that no state or
emissions of nny air pollutant from uny aircraft or engmc “thereof unless sich standurd 1s
jdentical to a standard applicable to such aircraft under §3 1857{-9 to -12 of the Clean
Air Act.

T 42 US.C. §§ 1857¢c-6 and -7 (1970). States are forbidden by these provisions fram
adopting or enforcing emission limitations with more lenient standards than the minimal
standards set forth therein,
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relative freedom to adopt and enforce emission limitations as long as
they comply with certain basic strictures of the Amendments.®

This article will examine several issues arising from the interaction
of state and federal law in the adoption and enforcement of emission
requirements to attain and maintain national ambient air quality
standards. Two broad categories of issues will be examined: first, those
arising under air pollution control plans adopted by the states and
approved by the federal enforcement agency; second, those arlsmg
in connection with federally promulgated plans. Spec:ﬁc topics in the
former category include the extent to which state interpretations of
regulations contained in air quality implementation plans are binding
on the federal government, the extent to which federal law permits
states to revise implementation plans, and finally the status as federal
law of state regulations submitted to and approved by the Environ-
mental Protection Agency (EPA) where the state agency’s adoption
of the regulations exceeded its authority. The issues to be examined
in the second category concern state enforcement of federally promul-
gated implementation plans and the limits of the EPA’s power under
the Clean Air Amendments to revise the legal authority of state agen-
cies to control air pollution.

Friction has already arisen between state and federal governmients
with regard to the issues in the first category. For example, as will be
seen below, the Rhode Island Department of Health has been dis-
turbed by federal enforcement actions in that state which have been
based on an interpretation of the state’s regulations contrary to the
state’s own interpretation.” At one time the State of New Hampshire re-
fused to forward certain point source variances to the EPA for approval,
although, after considerable pressure had been applied, it did submit
them.!® Limitations on the states’ power to interpret and revise their
own air pollution control regulations is a significant and, potentially
at least, an unwelcome intrusion into a field where previously they
possessed complete autonomy, Friction can only hinder the cooperation
between the two levels of government which is so essential to the ac-
complishment of the goals of the Clean Air Amendments. It is hoped
that this article’s discussion of potential problems arising from federal-
state interaction will suggest answers, or grounds for answers, that will
help to reduce such friction. Indeed, it is a premise of the article that
resolution of the problems it presents must not only be consistent with
the congressional scheme but must also allow the federal government

8 42 US.C. § 1857c-5 (1970). This section deals with state adoption of implementa-
tion plans to attain and maintain air quality standards and is the focus of discussion in
this article.

9 See discussion in text at notes 26-34 infra.

10 See discussion in text at notes $9-62 infra.
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and the states to present a united front in efforts to preserve and im-
prove the air resources of the nation.

I. SraTuTORY FRAMEWORK

Before examining these problems of state and federal interaction,
it would be useful to outline briefly the sections of the Clean Air
Amendments dealing with implementation plans, Pursuant to section
109 of the Clean Air Amendments,"! the EPA, the federal agency
charged with the overall responsibility for administration and enforce-
ment, promulgated national primary and secondary ambient air quality
standards for various pollutants.!? Primary standards specify the levels
of concentration of those pollutants in the ambient air'® above which
there are identifiable health effects,'* while secondary standards specify
levels beyond which the effects on public welfare are adverse.,'® These
standards are uniformly applicable throughout the nation.

Following promulgation of the national standards, each state was
given nine months to adopt—after public hearing—and submit to the
Administrator of the EPA plans for the implementation, maintenance,
and enforcement of the standards within each air quality control region
in the state.'® The Administrator was given four months following the
date established for such submission to approve or disapprove the
plans.!” He was required to approve a plan that met the specific require-
ments set forth in section 110(a)(2),'® one of which provided that a
plan implementing primary standards must require that the standards
be attained “as expeditiously as practicable” but no later than three
years from the date of the Administrator’s approval of the plan, and
that a plan implementing secondary standards must provide for attain-

11 42 US.C. § 1857c-4 (1970).

12 The pollutants covered are those which have an adverse effect on public health
or welfare. The presence of such pollutants in the ambient air results from numerous or
diverse mobile or stationary sources. 42 US.C. § 1857c-3 (1970). The pollutants for
which standards have so far been promulgated arec carbon monoxide, hydrocarbons,
photochemical oxidants, sulfur oxides, nitrogen dioxide, and particulate matter. See 36
Fed. Reg. 22384 (1971).

18 The federal regulations define “ambient air” to mean that portion of the at-
mosphere, externdl to buildings, to which the general public has access. 36 Fed. Reg.
22384 (1971),

14 42 US.C. § 1857c-4(b) (1) (1970).

18 42 US.C. § 1857%e-4(b) (2) (1970). The definition of public welfare is very broad,
including, but not limited to, effects on soils, water, crops, vegetation, man-made ma-
terials, animals, wildlife, weather, visibility, and climate; damage te and deterioration of
property; and hazards to transportation, as well as effects on cconomic values and on
personal comfort and well-being.

10 42 US.C. § 1857¢-5(a) (1) (1970).

17 42 U.S.C. § 1857¢-5(a) (2) (1970). The submission date for the original plans was
January 30, 1972.

18 Id,
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ing those standards within a reasonable time.!® QOnce the standards are
achieved, the Amendments require their continugd\maintenance. The
Amendments preserve the right of states to adopt and enforce plans
which impose emission limitations stricter than necessary to attain
and maintain national standards.® If a state fails to submit an imple-
mentation plan within the time prescribed or submits a plan or portign
thereof, which the Admrmstrator determines does not comply with
statutory reqmrements, the Admm1strator is requlred to promulgate a

At the heart of an lmp]ernentatmn plan are the regulatmns by
which it limits emissions from stationary and/or mobile sources to the
extent necessary to attain and maintain national standards,® Whether
these are adopted by states and approved by the Administrator or,
alternatwely, promulgated by the Administrator when a state fails to
submit an approvable plan, they become federal law on a.pprova.l23
or promulgation and thereafter are enforceable by the EPA pursuant
to section 113 of the Amendments"" and by private citizens pursuant to
section 304.%

10 42 US.C. § 1857c-5(a) (2)(A) (1970)

20 42 U8, C. § 1857d-1 (1970). This provision states:

Except as otherwise provided in sections 209, 211{c)(4), and 233 (precmpting
certain State regulation of moving sources) nothing in this chapter shall preclude
or deny the right of any State or political §ubd1vxslon thereof to adopt or
enforce (l) any standard or llmltatwn respecting emissions or air pollutants or
(2) any requirement respecting contro] or abatement of air pollution; except that
if an emission standard or Hmitation is in effect under an applicable implementa-
tlon pla.n or under sectmn 111 or 112 such State or pohtlcal subdivision may not
adopt or enforce any emission sta.ndard or l:mltntmn which i3 less strmgent than
the standard or limitation under such plan ‘or section.

21 42 US.C. § 1857¢-5(c) (1970). The Administrator formally approved or disap-

found to be totally approvahle on that c_la.te, sge, eg,, ;d, at 1(_)8.5@ (gqngegt_l_gut), and
id, at 10879 {New Hampshire). In the case of other plans, some states have corrected
all of the deficiencies as of this writing, see, e.g., id. at 23083 (ane) g‘mally, i
some instances, the Administrator, on his own, has promulgated portions of plans to
correct deficiencies, see, e.g., id, at 19811 (Rhode Isla.nd and Vermont).

22 The other required provisions of an 1mplementatxon plan are set forth in 42
US.C. 38 1857¢c:5(a) (2){A)=(H) and elaborated in 36 Fed. Reg. 15486 (1971), “Re-
quirements for Preparation, Adoption, and Submittal of Implementation Plans,” as
amended, id. at 20513, 25233, and 26310,

28 Approval of a plan and the regulations contained therein results in the adoption
of the state law as federal law and is considered rule-making subject to the requirements
of the Federal Administrative Procedure Act, 5 U.S.C. §§ 500 et seq. (1970).

24 42 US.C. § 1857¢-8 (1970) provides in part as follows:

(1) Whenever, on the basis of any information available to him, the Admin-
istrator finds that any person is in violation of any requirement of an applicable
implementation plan, the Administrator shall notify the person in violation of the
plan and the State in which the plan applies of such finding. If such violation
extends beyond the 30th day after the date of the Administrater’s notification,
the Administrator may issuc an order requiring such person to comply with the
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II. Issurs ArisiNg UNDER FEDERALLY APPRQVED
StATE PrANS

A. The Extent to Which State Interpretations of Regulgtions
Contained in Air Quality Implementation Plans Are Binding
on Federal Instrumentalities

1. Newport, Rhode Island: 4 Case in Point

The problems analyzed in this section can be conveniently illus-
trated by a case that arose soon after the passage of the Clean Air
taken under section .1_13 (a)(1) of the Amendments®™ raised the ques-
tion of the extent to which a state agency’s interpretation of its own
regulation, which regulation has been included in a federally-approved
implementation plan, is binding on the federal government in its en-
forcement of the plan, The action involved the City of Newport, Rhode
Island.

Newport operated a municipal dump which was open to all resi-
dents of the city to deposit refuse for disposal without fee; commercial
haulers were required to pay for the use of the dump. Material coming
into the dump was separated into those materials which could be dis-
posed of in the city’s incinerator, principally household garbage, and
matenal whlch could not be burned because it was either too large to
landﬁlled on one sectwn of the land used for the dump. Before the EPA
intervention, large combustlbles, mainly demolition debris from wooden
houging torn down durmg urban renewal, were burned in open fires on
another section of the dump, on land owned_ by the city,

Regulation No. 4 of the Air Pollution Control Regulations of the
Rhede Island Department of Health provides as follows:

It shall be unlawful for any person to burn any material in

requnrements of such plan or he may bring a civil acuon in accordance wlth
subsection (b},

(2) Whenever, on the basis of information available to him, the Admin-
istrator finds that violations of an applicable implementation plan are so wide-
apread that such violations appear to result from a failure of the State in which
the plan applies to enforce the plan effectively, he shall so notify the State, If the
Administrator finds such fallure extends beyond the 30th day after such
notice, he shall give public notice of such finding. During the period be-
ginning with such public notice and ending when such State satisfles the Ad-
ministrator that it will enforce such plan (hereafter referred to in this section
a8 “period of federally assumed enforcement™), the Administrator may enfarce
any requirement of such plan with respect to any person=——

(A) by issuing an order to comply with such requirement, or

(B) by bringing a civil action under subsection (b).

28 42 US.C. § 1857h-2 (1970).
B9 42 US.C. § 1857c-8{a)(1) (1970).
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an open fire on premises operated as a public or semi-public
refuse disposal facility, at’other central refuse disposal sites,
or in connection with any salvage, industrial, commercial, or
institutional operation.?”

This regulation, which had been in effect for some years, was included
in the portion of the Rhode Island implementation plan approved by
the EPA in May 1972.%® Since 1967 the Rhode Island Department of
Health had interpreted Regulation No. 4 as not prohibiting open burn-
ing of demolition debris as long as the burning occurred on an area
segregated from the part of a municipal dump used for disposal by
othér methods, e.g., landfill, so that underground dump fires would
.not be kmdled The reason given for this interpretation was that dis-
posing of demolition debris by any method other than open burning
was difficult,?®

Given the facts that Regulation No. 4 applied to municipal corpora-
tions®® and that the area where the burning in question occurred was
clearly a public disposal area, the sole remaining question in the New-
port case was whether the demolition material could be classified as
“refuse.” The open burning prohibition, by its terms, was applicable
only to “refuse” disposal sites. The Department of Health took the
position that as long as demolition material was burned separately
from other types of solid waste, it would not be considered “refuse.”®
' Such an interpretation of the term “refuse” appeared to be con-
trary to the weight of authority on the subject.®* Moreover, the Depart-
ment’s interpretation, which permitted all the cities and towns in the
state to open-burn large combustibles, had not been submitted to the
EPA as part of Rhode Island’s control strategy for particulate matter,®

27 This regulauon is to be found in the Rhode Island Implementation Plan, which
is on public view at the Health Building, Rm. 204, Davis Street, Providence, R.1.

28 37 Fed. Reg. 10891 (1972).

20 Remarks of Mr, John Quinn, Director of the Seclid Waste Division, R.I. Dep't of
Health, In the Matter of the Town of Middletown, R1., EPA Conference Transcript (un-
published), Nov. 6, 1972,

80 R.I, Gen, Laws tit. 23, ch. 25, § 23-25-3 (1968).

81 Remarks of Mr. John Quinn, supra note 29,

82 See, e.g, United States v. Ballard Qil Co., 195 F.2d 369, 371 (2d Cir. 1952).
“Refuse” is defined for purposes of 33 U.S.C. § 407 (1970) as “anything which has be-
come waste, however useful it may earlier have been! A stindard textbook on seclid
waste defines “refuse” to include, inter alia, demolition and construction wastes, Institute
for Solid Wastes of the American Public Works Ass'n, Municipal Refuse Disposal 10
(1970},

33 The federal regulations define “control strategy” as the combination of measures
(including, but not limited to emission limitations) designated to achieve the aggregate
reduction of emissions necessary to attain and maintain the national standards. 36 Fed.
Reg. 22369 (1971). The federal regulations also require that emission limitations and
other measures nccessary for attainment and maintenance of hational standards be
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and accordingly the EPA had not taken that interpretation into con-
sideration when it evaluated the adéquacy of the Rhode Island plan
to attain and maintain national standards for particulate matter. In-
deed, it is questionable whether the EPA could have approved that
portion of the plan had that interpretation been brought to its attention.
Rejecting the state agency’s interpretation of Regulation No. 4, the
EPA issued a notice of violation and abatement order to the City of
Newport pursuant to powers granted by section 113 of the Clean Air
Amendments.™ Newport's compliance with the EPA’s order mooted a
challenge to the EPA’s action. Nevertheless, the conceptual problem
this case presented remained unanswered: to what extent is a state
agency’s or a state court’s interpretation of a state-adopted regulation
included in a federally approved implementation plan binding on the
EPA or federal courts? The likelihood of judicial resolution of this
issue in the near future appears substantial.

2. Alternative Approaches to the Problem

The Clean Air Amendments nowhere expressly provide an answer
to the annoying question posed above. In cases arising under other
federal laws involving federal adoption of state law,* the courts have
found state interpretations to be binding on federal agencies where
the statutory scheme demanded that result.’® Where, however, the state

adopted as rules and regulations enforceable by the state agency., Copies of all such
rules and regulations are required to be submitted with the plan,

The Rhode Island Plan, which is available for public inspection at the Health
Building, Rm, 204, Davis Street, Providence, R.L, makes no reference to the Department’s
interpretation.

84 In the Matter of the City of Newport, Rhode Island (unpublished EPA order,
issued January 11, 1973). At the date of this writing, Newport has ceased all open burning
of demolition debris at its dump and has made arrangements for landfilling material
formerly burned. .

38 See, e.g., the Federal Assimilative Crimes Act, 18 US.C. § 13 (1970), which pro-
vides:

Whoever within or upon any of the places now existing or hereafter reserved

or acquired guilty of any act or emission which, although not made punishable

by any enactment of Congress, would be punishable if committed or omitted

within the jurisdiction of the State, Territory, Possession, or District in which

such place is situated, by the laws thereof in force at the time of such act or

~ omission, shall be guilty of a like offence and subject to a like punishment.

Cf. § 209 of the Coal Mine Safety Act, Act of May 7, 1941, ch, 87, 55 Stat. 177, as
amended, Act of July 16, 1952, Pub. L. No. 552-877, 66 Stat. 703, which required
certain precautions to be taken before electrically driven equipment could be operated in
a “gassy mine.” “Gassy mine,” within the meaning of the Act, was defined as any mine
found to be ‘‘a gassy or gaseous mine pursuant te and in accordance with the law of
the State in which it is located.” Id.

8¢ See, e.g, RFC v. Beaver County, 328 U.5, 204 (1946), where the Supreme Court
held that a state court interpretation of the term “real property” was controlling in
detetrmining what property of the Reconstruction Finance Corperation was subject to state
and local taxation under § 10 of the Reconstruction Finance Corporation Act, Act of
June 10, 1941, ch, 190, 55 Stat. 148, which permitted taxatioh of certain types of real
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interpretation conflicts with Express statutory- Ianguage aor other fed-
eral policies pr constitutional ;'ecp(yremgntsl the @ec;smns clearly indi-
cate that the federal government | is not bpunq thereby. a

Clean Axr Amendments prowges very strmgent requlrements apph-
r:able ta’ plan revisions and, together with section 116,* requires fed-
er31 gverseeing of any plan modification in ordex; to prevent a state
from so Weakemng a plan that 1t vgpuld fa11 to attaln air quahty stan-
dards Wlthll] the ume reqm;ed by Congress It could hardly have been
the intention of Congress to permit avqxdance of those provisions by
allowing stqtes “complete freedom to mterpret thelr air pollution con-
tro} regulations and making su;:h mterpretﬁtlons bmdmg on the federal
government. -

_ On the other hand, sections 110(a) (2)** and }16“ of- the Amend-
ments preserve the rrght of the states to adopt and enforce whatever
emission standards they choose as long as those regulatmns are adequate
to attain and maintain national ambient air quahty standards within
the time frame prescribed.*? It would appear, then, that the states

property, Gauley Mountam Coal Co v. Bureau of Mmes, 224 F2d 887 (4th Cir. 1955),
a cdse drising utider the Coal Mine Safety Act, “Act of May 7, 1041;.ch. 87, 55 Stat. 177,
whersin a state classification of a mine as a '.‘ga.ssy” mine wz.thm the meaning of the
Act was helgl to be blnchng en Lhe Federal Coal Mme Satfety Buard of Revrew Cf
McCoy v. Pescor, “145 F2d 250 (8th "Cir. 1944), cert. denied, 324 U'S, 686, rehearing
denied, 323 US, 891 (1943); United States v. Andem, 158 E. 916 (DN] 1908) Ngts,
The Federal Assimilative Cnmes A|:t, 70 Harv L Rev, 685 (1957)

See, e.g, Morgan v. Cp;nmlssmner, 309 {JS 78, 80 { 1940). “where the Su?reme
Court, in dlscussmg the effect of state law’ on federal tax pohmes, stated that "[l] it is
found'in a given case that an interest or right created by local law was the object mtended
to be taxed, the federal law must prevail no matter what name is given tg the interest
or nght by State Iaw Smayda v, Umtcd States, 352 F2d 251 (9th Cir. 1965), v;vhere
the court held that, in'a prnceedmg under the Assmu]atrve Cnrqes Act, the quéstion of
whether evidence was unlawfully “obtained under an unreasonable search and seizure B
a federal question; Air Terminal Serwce{ Inc. v. Rentzel, 81 F, Supp 611 (ED "Va.
1949), ‘where it was held that federal palicy aga.mst ramal discrimination presented
assimilation of Vu‘gw;a segregation laws at Washmgton National A.u-port pursuxmt to
the Federal Asslmtlatwe Crlmes Act

In a case wherg the stale”interpretation hag beep submitted to the EPA as part of
the states ;mplernentatwn plan and the EPA takmg thc 1nterpretatmn mto account,
has evaluatcd and approved the contrql strategy as satrsfymg the requ;rergeq;s of
the Act, the Iedera! govemment should be bound by the mterprptatlon As will be'b.rgued
1mmed1ately below, tlre stg.te_ should be iree to mlerprel its plan as long as such mter—
pretatrnn.s ‘will not preyent attamment of air qua.hty goals :

a8 42 USC [ 1857c—5(a) (37 (1970)

39 42 USC § 1857d-l (1970)

“0 42 USC § 1857c-5(a}(2) (1970)

o 42 US.C. § 1857d-1 (1970). :

42 Section 116 of the Clean Air Amendments preserves the right of the states tu
adopt and enforce’ emlsswn limitations séricter than the necessary to attain the minimum
air quahty standards requlred by the Amendments 42 US .C. § 1&57&-1 (1979) quoted in
full in note 18 supra Mowmg federal mstrumentahties freedom to avmd stncter state
mterp,remuops of therr own regulatxpns and to apply weaker federal mterprctations,
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should fetain someé ldtitiide in intérpteting theif federally approved
régulations, Finally, aiiy apptodch to thé problef at i3due shaiild énsure
unifoiiiity in the intéipreétation of thé §ame Fégulations by both fédefal
afld §tate governments atd §6 aveid causing confiisibh on thé part
of the sources as to what is demanded With Téghrd to émissioi contiol:
In order to solve these difficulties and to comply with the policies
of the Cledii Aif Amendiménts, the followiig approach to this problem
appears apprepriate; The states should be free to interpret the regula-
tions contained in their federally approved implementation plans, and
sueh interpretations should be binding on the EPA and the federal
courts in cases where the state interpretation will not prevent the
attainment or maintenance of national air quality Standards within the
time frame established by the Clean, Air Amendments.*® If a state in-
terpretation would prevent the attainment or maintenance of national
standards within the congressionally mandated time schédule, the EPA
should have the right to adopt and enforce any reasonable interpreta-
tion of the regulation necessary to attain and maintain required air
guality levels, although no stricter than necessary.** Such an interpre-
tation would bind the state agency and state courts under Section 116
of the Amendments.*® S . i A
This approach will not interfere with the air quality'goals of Con-

adegiiats to attalii only mirimim federal aiv Gudlity goals, Would contrivenie the policy
of géction 116. )

In addition, section 110(a)(2) of the Amendments appears to allow, states the right
to adopt plans barely adéguate to aftain &nd maintain national standads. 42 U.8.C.
§ 18576.5(3)(2) (1970). To allow fedefal instfiimchtnlitids to ifiterprct Stats plans in a
Moie stHet fashioh thin Ihterided by the State nd stiitter thar nbcessiry to meet
federal air quality standards would apparently violate the policy underlying section
10() (2): . RN s e s ama g m

In a recent case, Sierra Club v: Ruckelihaus; — F.2d — 4 ER.C: 1815 (D.C. Cir),
afi'g 344 F. Supp. 253 (D:D.C. 1972); ceit. granted, 41 USLW. 3392 (US. Jan.
15; 1973); the Court of Appeals for the District of Columbia  held that stite
plans must provide against significant deterioration 6f existing, air quality. This declsion
would satisfy that the states would be required, uiider the Clean Air Amendments, 15
adopt plans not only adequate to atéain and maintnin natiohal air quality standards,
but also adequate to preserve mir quality.in locations where that quality had been above
national standards prior to plan adoptions. Nevertheless; even under the rationale of this
declsion, the states appeat to retain the right to determine how strict their plans should
be, ns long as national air quality goals aré achievéd within the time frame provided by
the Amendments, . S . o

48 Tf the nondegradation argument of Sierra Club v. Ruckelshaus, stipra note 42,
prevails, any such state interpretations must, of course, conform to_that decision:

Tt would seem conceivable that an interpretation might not interfere with attainment
of air quality standards, but would, in some areas, permit degradation of air quality.
In this case; it appears that different interpretations applying to different parts of the
sime state might be justified without being susceptible te an equal protection challenge

on the grounds of arbitrary discrimination, ) i . e
44 Tf the nondegradation argument succeeds, any EPA interpretation would have
to conform to it.

46 42 USC, § 1857d-1 (1970).
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gress expressed in the Clean Air Amgndments. It would preserve the
right of states to adopt and enforce emission limitations as long as they
are adequate to achieve those goals, and would provide for the uniform
interpretation ‘of federally approved regulations whether enforced by.
federal or by state governments.**

B. State Revision of a Federally A?prave_zd Plan

.- Once the EPA has approved a state plan and the regulations con-
tained therein have accordingly assumed the status of federal law, a
question arises as to the extent of state power to modify the original
plan. Given the purpose of the Clean Air Amendments to attain and
maintain national air quality standards within a particular time frame,
resolution of that issué becomes important in those cases where a state
wishes to change an implementation plan to make its emission controls
less stringet than those originally approved. For example, a state might
wish to modify a regulation by permanently exempting certain sources
from its coverage or by raising the level of allowable emissions for all
sources sub]ect to the regulatzon Moreover, state laws usually permit
temporary ‘variances from -air pollution control regulations in cases
where a source would suffer “undue hardship” by complying with the
prescrxbed degree of em1551on control.*” In fact, since the EPA’s
original approval of implementation plans in May 1972 a considerabie
number of states have granted such variances; Massachusetts alone
has granted more than a dozen regarding its regulations limiting, the
sulfur content of fuel.*® The question of the extent to which states may
grant such variances was raised by the Natural Resources Defense

. 18 As an alternative to the approach suggested above, it might be argued that if
a state mterprets the federal]y approved regulations in its plan in such a manner that
the plan is madequate to achieve air quality standards, the EPA Administrator can require
the state to revise the plan to remedy the deficiencies. See 42 US.C. § 1857c-5(a) (H) (ii}
(1970). However, as long as a regulation is susoeptible of an mterpretation which
results in a control strategy adequate to achieve air quality goals, a revision would not
accomplish anything of substance that could not be achieved by merely adopting such an
mterpretatmn Neither the express terms nor the intent of the Clean Air Amendments
requires that the revision route be followed in lieu of such an equally effective means
of remedying a deficiency in an approved plan. Furthermore, the revisien appreach
may involve considerable delay, given the statutory requuements for reasonable notice,
public hearing, and EPA review of any proposed revision. See 42 US.C. § 1857¢c-5(a)}(3)
(1970), ‘

47 See, e.g., RI Gen. Laws tit. 23, ch. 25,-§ 23-25-15 (1968); Vt, Stat. Ann, tit.
10, ch. 15, § 361 (1972).

‘a8 The EPA has approved several of these pursuant to section 110(a)(3) of the
Clean Air Amendments, 42 US.C. § 1857¢c-5(a)(3) (1970) See, eg, 37 Fed. Reg
16178 (Pepperell Paper Co, in Pepperell, Mass., and Haverhill Paperboard Co. in
Haverhill, Mass.). It has dlsapproved others. See, e.g,; id. at 23837 (General Electric Co.
in Plttsﬁeld Mass,, disapproved in part).
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Council in recent cases challenging EPA approval of certain implemen-
tation plans.® ' _ o
The provisions of the Clean Air Amendments that deal with the
problem of defining the limits on the states’ authority to modify ap-
proved plans are sections 110(a)(3),*® 116," and 110(f).52 Section
110(a) (3) provides as follows: :

The Administtator shall approve any revision of an imple-
mentation plan applicable to an air quality control region if
he determines that it meets the requirements of paragraph (2)
and has been adopted by the State after reasonable notice and
public hearings.”®

It is important to take note of the time frames established in sec-
tion 110(a) (2)™ for the attainment of national ambient air standards:
primary standards are to be attained as expeditiously as practicable but
not later than three years from original plan approval (mid-1975), and
secondary standards within a reasonable time.’> EPA approval of a
plan revision pursuant to section 110(a)i(3)" does not start the three-
year period running anew except in the case of revisions to take ac-

count of revised primary standards.”
As section 110(a) (3) makes clear, the EPA Administrator must

49 See, e.g, National Resources Defense Coundil, Inc. v. EPA, Civil Nos. 72-1224.
and 72-1219 (1st Cir., filed June 30 and June 28, 1972). These cases challenged EPA
approval of the Massachusetts and Rhode Island implementation plans, respectively.

80 47 US.C. § 1857c-5(a) (3) (1970).

51 42 US.C. § 1857d-1 (1970).

52 42 US.C. § 1857c-5(f) (1570).

53 42 US.C. § 1857¢-5(a)(3) (1970).

B4 42 US.C, § 1857c-5(a)(2) (1970).

56 42 TF.S.C. § 1857¢-5(a) (2) (A) (1970).

88 42 U.5.C. § 1857c-5(a)(3) (1970).

57 42 US.C. § 1857¢-5(a)(2) (1970) provides for the Administrator’s approval of
a plan if, inter alia: :

{A) (i) in the case of a plan implementing a national primary ambient air
quality standard, it provides for the attainment of such primary standard as
expeditiously as predictable but (subject to subsection (e)) in no case later
than three years from the date of approval of such plan (or any revision thereof

to tuke account of a revised primary standard)j and, (i) in the case of a plan

implementing & national secondary ambient air quality standard, it specifies

a reasonable time at which such secondary standard will be attained.

The fact that this provision explicitly permits extensions of the threc-year deadline
in the case of one type of revision (a revision to take account of a revised primary
standard) and not in the case of others indjcates that éxtensions in other cases are not
permissible, In fact, it would have made no sense for Congress to establish rigid deadlines
for achievement of health related standards (“Air quality standards protective of the
health of persons must be achieved within the 3-year period of the approval of plans
to implement ambient air quality standards,” S. Rep., No. 91-1196, 91st Cong., 2d
Sess. 2 (1970)) and permit extensions of those deadlines every time a state chooses to
revise its plan. !
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approve any revision of a plan meeting the substantive and procedural
requirements of section 110(a)(2). The EPA has taken the position
that ho revision can displace the réquirements of an applicable plan
until it has beén so approved.’® While the Clean Air Amendments and
the regulatiohs promilgated thereunder do not define the term “revis
sion,” it appears to be the EPA position that the term {nchides any
modification, permanent or temporary, of the specific emission controls
of an approved implementation plan, regardless of whether the change
affects one particular source or a whole class of sources and regardless
of whether the change strengthens or relaxes the controls of the plan.

New Hampshire has questioned that interpretation.’® Alleging that
section 110(a) (3) uses the term “revision” to refer only to changes in
emisslon controls which are applicable to an ‘entite state or air quality
control region, the state denled the EPA’ authority to regulate the.
granting of variances to particular point sources and has refused to sub-
mit several variances to the EPA for approval.® This interpretation
appears to be based on the fact that section 110(a)(3) talks in térihs
of the EPA’s power to approve “any revision of an imipleméntation
plan applicable to an air quality control region.””™ Moreover, the state
noted,* even if individual variancés to particular point sources are not
submitted to the Administrator for his approval, the EPA can still
ensure that implementation plans are adequate to achieve air quality
standards, because the Administrator has authority to require states
to revise their plans if it appears that they are substantially inadequate
to achieve air quality goals, ,

However, it is submitted that such & narrow intérpretation of
section 110(a) (3) cannot be sustained. First, all air pollution sources
are located in air quality control regions® and a variance given to a
single point source can clearly be classified as 4 revision “applicable
to an air quality control region,” albeit not appteable to all sources in
the region. Secondly, section 116 of the' Amendments® forbids a state
to adopt or enforce any emission standard ot lmitation less stringent
than that in effect under ari applicable plan. By its terms, section 116
is not limited to actions affecting more than one source. A variance gen-
erally includes a limit on emissions from the Soitrce to which it is

68 37 Fed, Reg. 22360 (1972}, _ . =

89 ‘These questions arose in the contéxt of iiformal discussions betweéen New
Hampshire state officials and EPA attorneys c’dnéei‘r_‘ﬁﬁg the neéessity for EPA approvil of
certain variances granted by the State. ) ) o

80 Eventually, after extensive pressure from the EPA, New Hampehire did sithmit
the variances to the EPA for approval though resérvii its rights.

01 42 US.C. § 1857c-5(a) (3) (1970).

82 See note 59 supra,

93 42 US.C. § 1857c-2 (1970).

64 42 US.C. § 1857d-1 (1970).
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gianted, and éven if a particular varidnce does not control emissions
to any degiee, that absence of control can itself be classified as an
“&migsion standaid.” Therefore the prohibitloni of section 116 would
eiicompass the situation where a staté grants a variance to a single
point setirce afd theréby exerpts it from the emission eontrols of the
applicable plan.

A “applicable implémentation plan” is defined by the Amend-
ments as the plan or the most recent révision thereof which has beén
approved or promulgated by the EPA.*® Consequently, until the Admin-
istrator Has approved a changé in thé emissioni ¢ontrols of a plan—
whether the change affects a single source or a class of sources—the
state 1§ foréclosed from granting any relief from its regulations as
originally appeoved, Thus the conténtion of New Hampshire that the
EPA has no authority to regulate the granting of variancés by a state
to individual point sources has no merit.

The Clean Air Amendrients use the term “revision” in several
places; most notably in instances where a plan is required to be made
more sttingent than ag originally approved.®® The argument has been
made that se¢tion 110(a)(3) refers back and appliés only to such
modifications and therefore does not apply in those instances where a
state 1 seeking to relax the controld of its plan; for example by granting
varignces!" However, the legislative history of section 110(2)(3)
strongly indicates that Congress did not intend to confine the use of
that provision in such a way. Rather, the Amendments appéat to con-
template that, following EPA approval of the originil plan, under
section 110(a)(3) a state can modify the plan in any way it chooses;
whethet by telaxing of by stiéngthening its émission controls on a
permarent or temporary basis, as lobg as the plan, a5 modified, fieets
the substantive and procedural requirements imposed for approval of
the original plan. ‘ _ ‘ A

Prior to the Clean Air Amendments of 1970, the Clean Air
Act contained a provision, very similar to section 110(a)(3), that
clearly &llowed statés to revise theéir implemeiitationh plans as long as

68 42 US.C. § 1857c-5(d) (1970). ,

88 See, e, 42 US.C. § 1857¢-5(a) (2)(H) (1970), which states that a &taté plin
fiust ‘
fprevide] fob ¥ovision, afte public hearingd; of Shch Plin () from tife fo
timé as tay bé nécetsary to také nceoiinit of révisions of such national pHimafy
ot secondary dmiblent aif giiality staiidaid of the availability of ifproved or
moié Expeditioins methods of achleving Siich pHAAHY of secondary standird;
6r (i) whohevéi the Adminlétrator finds 6n thé basid of inférmation avail:
ablé to him that thé plin is substinitially inddéqudté to dchieve the natiofial

amblent dir quality pHmary 6r fecondary standard whith It lmplements,

87 See; &g, Coisoliditéd Réply Brief fot Petitonsis at 4:5; Natiorial Resources
Déféfise Coititeil, Tné: v. EPA; Civil Nod: 721224 afid 72-1219 (ist Cif, filed Juné 30
sid JuHe 28, 1972); :
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the revisions complied with the criteria applicable to the original
plans.®® The House version of the bill that was to become the Clean
Air Amendments of 1970 provided for the same type of statutory
scheme.” The Senate bill contained no provision for revisions com-
parable to section 110(a)(3), but instead referred to revisions of ‘an
approved implementation plan only in those instances where the re-
strictions contained in the plan were tightened.”™ Nevertheless there

98 Act of Nov. 21, 1967, Pub. L. No. 90-148, § 108(c) (1}, 81 Stat. 491. This section
provided: .

If, aiter receiving any air quality criteria and recommended control tech-
niques issued pursuant to section 107, the Governor of a State, within ninety
days of such receipt, files a letter of intent that such State will within one hundred
and eighty days, and from time to time thereafter, adopt, after public hearings,
ambient air quality standards applicable to any designated air quality control
region or portions thereof within such State and within one hundred and
eighty days thereafter, and from time to time as may be necessary, adopts &
plan for the implementation, maintenance, and enforcement of such standards
of air quality adopted, and if such standards and plan are established in accord-
ance with the letter of intent and if the Secretary determines that such State
standards are consisted with the air quality criteria and recommended control
techniques issued pursuant to section 107; that the plan is consistent with the
purposes of the Act insofar as it assures achieving such standards of air
quality within a reasonable time; and that a means of enforcement by State
action, including authority comparable to that in subsection (k) of this sec-
tion, is provided, such State standards and plan sha]l be the air quality standards
applicable to such State. If the Secretary determines that any revired State
standards and plan are comsistent with the purposes of this Act ond this sub-
section, such standards and plan shall be the air quality standards applicable
to such Stale. -

(Emphasis added.) . .

89 JLR. 17255, & 108(c)(1), quoted in H.R. Rep. No. 91-1146, 91st Cong., 2d
Sess. 26 (1970), provided in part: :

If a state which has such a plan fails within 60 days after notification by
the Secretary or such longer period as the Secretary may prescribe to revise it
as required pursuant to subparagraph (C)(iv) or the last sentence of this para-
graph then such State shall be regarded for purposes of paragraph (2) as not
having such a plan. dAny revised State plan which the Secretary determines is
consistent with this subsection shall be the plan applicable to such State. At such
time as the Secretary, after consultation with the State, determines that the
achievement of an air quality standard under section 107(e) requires inspection
of motor vehicles in actual use and that such inspection is technologically and
economically feasible, the State shall revise its plan to provide for such in-
spection,

(Emphasis added.)

While this provision might be interpreted in the same way as the provision in
note S7 supra (ie. the term “revision” applies enly to modifications strengthening a
state plan), such an interpretation could hardly have been the intention of the House.
The House bill gave the states wide flexibility regarding the manner in which and
the time when air quality standards were to be achieved. Such standards were to be
aftained in a “reasonable time.” H.R. Rep. No. 91-1146, 91st Cong., 2d Sess, 8§ (1970).
To permit states to revise their plans only when the plans, a3 revised, would be more
stringent than they originally provided would not be consistent with such a scheme.

70 Those instances included situations: (1) where national standards are revised
(4§ 111(a)(2){(I)); (2) where the plan is inadequate to attain national standards within
3 years (§ 111(e)); (3) where improved or more expeditious methods of achieving the
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was no indication during the Senate hearings,” in the report accom-
panying the bill to the Senate floor,® or in the floor debates on the
bill,”® that a state was precluded from modifying an approved plan
where the modification only satisfied, instead of exceeding, the same
standards as those applied to the original approved plan. The confer-
ence report made no explicit reference to the applicability of section
110(a)(3), but neither did it anywhere indicate a congressional intent
to lock states into implementation plans as originally approved unless
modifications would hinder timely achievement of air quality stan-
dards.™

It is very hard to imagine why Congress would have intended to
restrict states’ power to change their plans as long as the revised plans
would achieve the congressional goals of attaining healthful air quality
as expeditiously as practicable but no later than 1975, and air quality
protective of the public welfare within a reasonable time. For example,
a small fossil fuel utilization facility may be located in an air quality
control region where the air quality is better than either the primary
or the secondary national standards for sulfur dioxide. Assuming that
this source of pollution is subject to a strict state-wide regulation limit-
ing the amount of sulfur in the fuel used, it would appear that regula-
tion of that particular facility’s output of sulfur dioxide is totally un-
necessary to the attainment and maintenance of the region’s air quality
standards, and accordingly state regulation of such output is not a
prerequisite to EPA approval of the state strategy in the first instance.
Therefore for the state to modify its strategy by excluding the facility
from regulation, whether on a temporary basis or permanently, would
not appear to run counter to the purpose of Congress as expressed in
the Clean Air Amendments.™ Another example would arise where an
air quality control region has particulate emissions exceeding the pri-
mary air standards and accordingly must be regulated by the state by

standards are developed (§ 111(a)(2)(1)); (4) where a state wishes to attain o higher
level of air quality than is specified by a national standard (§ 112); and (5) where
the state wishes to attain and maintain the level of air quality specified by a national
standard in less than three vears (§ 112). All references to sections above are to the
Senate bill, S. 4358, reprinted in 5. Rep. No, 91-1196, 91st Cong,, 2d Sess. (1970).

71 Hearings on S. 4358 Before the Subcomm. on Air and Water Pollution of the
Senate Comm. on Public Works, 91st Cong., 2d Sess,, Air Pollution—1970, pts. 1-5
(1970).

72 §, Rep. No. 91-1196, 91st Cong., 2d Sess. 5 (1970).

78 116 Cong. Rec. 32837, 32900-28, 33072-121, 42381-95 {1370).

74 R, Rep. No. 91-1783, 91st Cong., 2d Sess. (1970).

75 The illustrative value of this example is not destroyed even if the non-degradation
rationale of Sierra Club v. Ruckelshaus is considered. See note 42 supra. If the effective
date of the regulation at issue has not arrived, removal of the source from the conttol
strategy will not result in deterioration of existing air quality.

651



BOSTON COLLEGE INDUSTRIAL AND COMMERCIAL LAW REVIEW

means of strict sourée conitrols: Assiiné that the state Arst sets Jariuaty
1974 as the éffective daté of the regulation reeded to attain those
standdrds and that aftér its plah has been apptoved it fids that the
control techinology for achiéving complianée withiii that tifie frame
will iiot bé availablé but could be iristalled by Jjanuaty 1975. It wotild
appear consistent with both the express tefths of the Clean Aif Amends
ments anid the goals of that legislation to permit the state to modify
its original estimate of how “expeditiotsly” soiirces éould bé expected
to comply by éxtending the final compliance date to 1975." Whethier
the Administrator reviews an original plan under section 110(d) (2)
of & propdsed révision of an approved plan tnder section 110(a)(3),
he has the same aithority to ensure that the state’s plan will be ade-
quate to attain and maintain aii qoality standards within the pre:
gcribed timeé frarie, _

. Arnother provision of the Ameéndments which is relévaiit to the
question of the authotity of a staté to modify its plan is séction 116,
which forbids states from adoptifig or efiforéing emission standards of
limitations léss stringent thai thosé in effect inder applicable plaiis.™
A litéral interpretation of this provision woiild appeat to forbid 4 state
to gfant any variancé or other relaxatioh of emiission ¢ontrols even
though 1t intendéd to subihit the révisioh to the EPA for approval.
Howevet, i the Amendments Coiigress évidenced no such intént to
lock states into implémentation plans a3 initially approved, as long as
any revisions to thosé plais meet the substantive and procedural re:
quirétierits of séction 110 applicablé to the origlnal plans.™ Rathér,
seéction 116 should be read as requiring statés to condition any vVariafices
they gratit on EPA dpproval,-théréby forcing Statés to submiit them to
the Administtator for sérutiny ufider section 110(a)(3).

Under section 110(4) (3); the EPA has atithiority to approve post
ponétiients of final compliance dates of Fegiilatibhs inclided in state
implementation plans as originally appreved. That authority has re-

.70 The Clean Air Amendments require aitainment of aif quality goals as expedi-
tiously as practicable, but no later than 3 years from plan approval. 42 US.C. § 1837c-8
(a)(2)(A) (1970). It bas been argued that once a state submits a_plan to the EPA,
the schedules for compliance contained thercin reflect the state’s estimate of how “ex-
peditiously” sources can be expected to comply, dnd the siate cannot later change thai
estimate. See Consolidated Reply Brief For Petitioners at 3-4; National Resources Defense
Coundil, Inc. v. EPA, Civil Nos. 72-1234 and 72-1219 (st Cir, filed June 30 and
June 28, 1972). Such a position has no support in the legislative history or éxpreds
provisiens of the Clean Air Amendments, It appears totally consistent with the Amend-
ments to permit states to révide their eStimatéd of how expeditiolisly soiirces can comply
as long as there is adequate support for Such révised judgméiits and final coimplidnce is
not delayéd past rmid=1975.

71 42 US.C: § 1857d:1 (1970),

78 See text at notes 50-58 supra: -
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cently béén challenged.™ Instead, it has beeii urged that atich postpohe-
ment§, regardles§ of their éfféct ofi the Httainmetit of maintehanice of
hatiﬁﬁ'al standards; cah be granted, if at all, only piifsuant to Sectioh
110{f) of the Amendrents, which states:

Pnor to the date on whlch any statmnary source or class of
moving sources is required to comply with any requirement
of an applicable 1mp1ementat10n plan the Governor of ‘the
State to which such plan applies may appIy to the Adminis-
trator to postpone the applicability of such requirement to
stich seiifce (ot class) for Hot more than oné year. If the
Adininistrator determinés that—

(A) good faith efforts have been made to comply with
such requireténts béfofe Siich dite, .

(B) such source (or class) is uinable to comply wi with
such requirement betause the necessary technology or other
altematlve iéthiods of conittol dré not available or have fiot
beén available for a sufficient period of tiiiie,

(C) any available alternative operating procedures and
interim control miéasirés have tediced or will feduge the
impact of such source on public health, and

(D) the coritiniled operation of such source is essential
to national sécirity of tb the public health 6t welfare, thén
the Adiinistrator shall grant a postponemént of such re-
quiremeént. , . 2

Given the strict natiire of theé siibistintive féyiiréiients this section
establishés for granting oné-yeéar postponemeénts and the inability of
most sources t0 make the showings it requires, it would appear that
the Siiggested iiiterprétation, that woiild make sectioh llO(f) applicable
to all requests for postponement of compha.nce dates, i$ unreasonable.
Such wholesale application would tesult in wholesale denial of those
requests, even in cases where the source’s failure to omiply With appli-
cablé régulations would have no effect on the attaininerit or mdintenance
of the national standards within thé time frame established by the
Amendinents. Such a résult i3 cértainly not réquired for the Achieve-
ment of the congressional purposé of attaining certain lévels of air
purity by a particular date.

The legislative history of sectfofi 110(f) indicates that _Congress

mtended 1t to apply onIy to a very narrow class of cases, Of all the

% See, e.i., Natiral Resoufces Defensé Councll, Inic; v. EPA; Givxl Nos: 13-1224 and
72-1219 (1st Cir,, filed June 30 and June 28, 1972).
80 42 US.C. § 1857¢:9(F) (1970).
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drafts of proposed legislation considered by Congress in 1970 to replace
the 1967 Air Quality Act, only one contained a provision similar to
section 110(f). Section 111(f} of :S. 4358, the Senate bill that went to
the Conference Committee from which the 1970 Clean Air Amend-
ments emerged, contained language that is analogous to section 110(f)
of the Amendments.®® Another provision of the Senate bill 1mposed a
rigid thrée-year time frame in which to attain health—related air quality
standards.® The Senate report’ apparently proposed section lll(f) as

BOSTON .COLLEGE INDUSTRIAL AND COMMERCIAL LAW REVIEW

a response to the problems nherent in that time scheme: -+

81 s. Rep No. 91- 1196 91st Cong., 2d Sess. 5:6 (1970). This prowsmn stated:
(f)(1) No later than one year before the expiration of the.period for the attain-
ment of ambient air of the quality established for any' national ambient air
guality standard pursuant to section 110°of this Act, the Governor of a State in
which is located all or part of anfair quality control region; designated or
established pursuant to this Act may ﬁle a petition in the dlstnct court of the
Umted States for the district in which all or a part of such air quality control
region is located against the United States for relief from the ‘effect of such
expxratlou (A) on such region or portion thereof, or (B) on a person or persons
in such air quahty control I‘Bglon “In the event that such region is an inter-
state air quality contrel’ region or purtlon thereof, any Governor of any State
which is :wholly. or - partially included in such interstate region, shall be per-
mitted to. intervene .for the presentalmn of evidence and argument on the
question of such relief,

(2) Any action brought pursua.nt to 'this subsection shall be heard-and de-
termined by a_court of ‘three judges in accordance with the provisions of section
2284 of title 28 of the United: States Code and sppeal shall be to the Supreme
Court. Proceedings before the three judge court, as authorized by this sub-
section, shall take precedence on the docket over all other causes of action and
shall be assigned for hearing and decision at the earliest practical daté-and
expedited in every way . ...

{4) The court, in view of the paramount interest of the United States-in
achmvmg ambient air quality Mecessary to protect the “health of persons shall
‘grant relief ‘only if it determines’ such relief'is essential to the public’ interest
and.the genern] welfare of the persons in such region, after finding— :

. (A) that substantial efforts have been made to protect the health of persons
in such region; and

V' {B) that means to contml emissions causnng or contributing to such failure
are not available or have not beenavailable for a sufficient period to attain an

. applicable standard; or

(C) that the failure to achxeve such s.mblent air quallty standard is mused '
by emissions from a Federal facility for whlch the Pre51dcnt has granted an

" exemption pursuant to section 119 of this Act.’

1

(5), The court, in granting such relief shall not extend the period established
by thns Act for more than one year and may grant renewals for additional one
year perlods only after the filing of a new pcutlon W1th the couu

(7) No extension granted pursuant to this sectmn shall eﬂ‘ect comphance with

" any emission requiretizent, timetable, schedule of ‘compliance, or other element

of any implementation plan unless’ such requu'ement timetable, schedule of - '

compliance, or other element of such plan is the subject of the specific order -
extending the time for comphance with such' national” ambient alr quahty
standard, i - d

82 5 4538, § 111(a) (2)(A), quotcd in S Rep No: 91-1196, 91st Cong., 2d Sess. 87
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Finally, the Committee would recognize that compliance with
the national ambient air quality standards deadline may not
be possible. If a Governor judges that any region or portions
thereof within his State will tiot meet the national ambient air
quality standard within the time provided, [section 111(f)
of] the bill would authorize him—one year before the dead-
line—to file a petition against the United States in the District
Court of the United States for the district where such region
or portion thereof is located for relief from the effect of such
expiration.®®

Thus the purpose of section 111(f) of the Senate bill was to per-
mit a one-year postponement of the attainment date for health-related
standards by extending the time for compliance with regulations aimed
at achieving those standards in cases where sources lacked the tech-
nology necessary to comply or had been granted a presidential exemp-
tion from compliance. In presenting the Conference Committee’s work
to the Senate for its consideration, Senator Edmund Muskie, manager
of the bill, made a statement revealing that section 110(f) of the
Amendments was intehded to serve the same function as section 111(f)
of the Senate bill:

A governor may also- apply for a postponement of the
deadline [referring to the deadline for attaining primary stan-
dards] if, when the deadline approaches, it is impossible for
a source to meet a requirement under an implementation
plan, interim control measures have reduced (or will reduce)
the adverse health eifects of the source, and the continued
operation of the source is essential to national security or the
public health or welfare of that State.®

The Conference Report further confirms this characterization of
section 110(f):

Under the Senate amendment [t]he Governor of a State, how-
ever, was authorized to petition the Federal district court to
extend for a year the period for attaining a standard. The
court could grant relief only upon specified showings and
each one-year extension could be granted only after the filing
of a new petition and making the required showings . . , .
The conference substitute follows the Senate amendment
in establishing deadlines for implementing primary ambient
air quality standards but leaves the States free to establish

88 §,. Rep. No. 91-1196, 91st Cong,, 2d Sess. 14-15 (1970),
84 116 Cong. Rec. 42384-85 (1970),
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a reasonable time period within which secondary ambient air

quality standards will be implemented. Tke conferénce substi-

tute modifies the Senuate aniendment in that it allows the Ad:

ministrator to grant extensions for good tauses Shown upon

application by the Governors®
The implication of this statement is that thé corferénce Substitute
was intended to modify section 111(f) of S. 4358 in only one respect:
the powet of granting one-year postponements was to be in thé Admin-
istrator in the first instance and not in the fédéral courts.

Tt would appear, then, that section 110(f) was inténidéd to apply
only in those instances where a vatiance or other postponement of the
effective date of & regulation would prevent attainment or maintenance
of primary ait quality standards within three years from plan approval.
This is the interpretation of section 110(f) that has been adopted by
the EPA®® and approved in a recent case arising under the Clean Air
Amendrnents.? : :

The express térms of section 110(f) do not demand a different
result. If the legislative purpose underlying the section is kept in mind,
it references to “any stationary source or class of moving sources”
and to “any requirement of an applicable implementation plan” need
not be interpreted as requiring that all postponements of final compli-
ance dates of regulations satisfy the criteria it set§ forth. Rather, the
statutoi’y langiidge is intended to indicate thit 4 ofie-yéar poStpénément
which prevents attainiment of primary alr quality standards is available
to any sourcé with respect to any régulation contained in an approved
control stéategy as long as the stibstantive and procedural critetla of
section 110(f) aré met. L o '

Section 110(e) of the Améndments® explicitly permits thé Ad-

88 H R. Rép, No. 91-1783, 91st Cong,, 2d Sess. 45 (1970) (emphasis added).

88 The federal regulations provide: ‘ ) .

A State's determination to defer the applicability of ary portion(s) of the control

strotegy with respect to such source(s) will not necessitate a request for post«

ponement under this section [Section 110(f)] unless such deferral will prevent

atfalnmént or maintenanée of & hatibhal standard within thé timé spécified In

such plan: Provided, hbwever, that any Such determination will be deemed a

revision of an applicable plan under § 51.6.
36 Fed. Reg. 22398 {1971}, ] 7 ' )

8T Getty Oil Co. v. Riickelshatis, 467 F3d 340 (34 Cir), aff'g 342 F, Sipp: 1006
(D. Del, 1972); This interpretation of sectioh 110{(f) had recently been challenged. See,
e.g, Natural Resources Defense Council, Ine, v. EPA, Civil Nos. 72-1224 and 72-1219
(1st Cir,, filed Juii¢ 30 and Jure 28; 1972), whete petitioners asserted that dll pdstpone-
ments 6f complidhcé minst fun the gauntlet of sectiofi 110(F).

88 42 US.C. § 1857¢=5(e) (1970). This sectioh provides: )

(e)(1) Upon application of a Governor of a State at the time of submission

of 2y plan iniplefenting a bational ambient aif guality prithaty stindafd, the

Administrator may (subject to paragraph (2)) exiend the three-year period
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ministrator to grant a two-year exténsion of the three-year deadline for
attaining primdry air quality standards dpplicdble to a particular air
quality control region if the governor of a state requests such relief at
the time when the original impleméntation plan is submitted to the EPA
and if certain rigid criteria similar to those set forth In section 110(f)
are satisfied. Thus it cannot be maintained that Congress ruled out all
postponements of deadlines for achleving primary air quality goals.
Section 110(e) pérmits such extensions at the time of plan submittal
when it is foreseen that they will beé necessary. Section 110(f) gives
a state, following EPA approvil of its plan, the opportunity to reassess
its ability to obtain compliande with its regulations in time to meet the
ptimary standard deadline imposed by the Amendments and to obtain
limited relief from the expiration of that deadline.

Accordingly it séems reasonable to conclude that the 1970 Clean
Alr Amendments present a ¢ohérent scheme for revisions of state
implementation plans by states, In this scheme, “revision” of a plan
includes any modification of the specific emlssion controls contained
therein, whether strengthening or weakening the plan, whether appli-
cable to a fingle soutcé of to a class of dourced. A state may révide its
plan in any mannet it wishes (e.z., by granting postponements of the
final compliance dates of its régulations 6r by removing sources from
the cotitrol strategy) as long as the plan; a8 révised, meets the criteria
for otiginal plan approval set forth in section 110(a)(2). Section 116,
however, reguires that all revigiong be adopted subject to EPA ap-
proval, Until the Administrator dpproves of 4 plan reviston a§ conforms-
ing to the tequitements of section 110(a) (2), the original implementa-

referred to in subSection (a) {3)(A)(i} for not moré than two years for an
air quality control region if aftér réview of sdeh plan the Administrator detéts
mines that—
(A) one or Mmore emission sources {or classes of movihg sourcés) are nable
to comply with the requirements of such plan which implement such primary
stendard because the necessary technology or other alternatives are not
available or will not be avatlable sodn enough to permit within such three-
year period, and
(B) the State has considéréd and applied a8 o part of its plan Feasohably
available slternative means of attalning such primary standard and hds
- justifiably concluded that attainment of such primary standard within the
three Years cannot be achievéd. )
(2) The Adidindateator may graiit an exiension inder pardgraph (1) only if he
determines that the State plah provides for-=
(A} application of the requlrements of the plan whlch implement such
primary standard t6 all emissioni’ sources in duch reglon oflict than the
gources (or classes) described in paragraph (1) (A) within the three-year
period, and
(B} such interim measures of control of the sources (or classes) described
in paragraph (1)(A) as the Administrator determines to be reasonable under
the circumstances.
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tion plan is enforceable by the federal government and by private
citizens pursuant to sections 113 and 304 respectively.®®

As noted earlier, one of the criteria for approval of an original
plan is that the plan be adopted after reasonable notice and public
hearing and provide for attainment of primary standards as expedi-
tiously as practicable, but no later than three years after plan approval,
and for the attainment of secondary standards within a reasonable time
from plan approval.®® Approval of a revision does not start the three-
year period for reaching primary standards running anew except where
the revision is made because a primary standard has itself been revised.
Therefore, subject to EPA approval and the three-year primary stan-
dard deadline, a state may revise its estimates of how expeditiously
sources can comply with emission limitations designed to attain primary
standards and its estimates of the reasonableness of the period allowed
for attainment of secondary standards. To the extent that a revision
would, inter alig, prevent the attainment or maintenance of the national”
standards w1thm the congressionally mandated time frame, it must be
disapproved by the EPA.

The only relief from the three-year primary standard deadline is
found in sections 110(e) and 110(f)." When it is foreseen at the time
of plan submission that the deadline for primary standards may not
be met, in very limited circumstances the Administrator may extend
that deadline for a period of up to two years. Following plan approval,
the Administrator may postpone the applicability of any emission lim-
itations included in a plan with respect to any source or class of sources
for not more than one year, delaying attainment of primary air quality-
standards beyond three years from original plan approval if the con-
ditions set forth in section 110(f) are satisfied.

C. Status as Federal Law of Federally Approved State
Regulations That Are Beyond the State Agency )
Power to Adopt

Troublesome problems arise from the scheme of federal-state in-
teraction envisioned by the Clean Air Amendments of 1970 when a state
promulgates an air pollution control regulation, such as an emission
limitation, which is beyond the substantive regulatory authority of the
promulgating state agency. The same problem occurs where a state
adopts a regulation in a proceeding that fails to comply with applicable

89 42 US.C, §8 1857¢-8, h-2 (1970). These enforcement provisions attach to plans
approved or promulgated by the Administrator. )

90 See text at notes 16-19 supra. If the Sierra Club challenge, supra note 42, is
successful, there is one further requirement., A revision may not permit szgniﬁcant de
terioration of air quality.

%1 See text at notes 79-88 supra.
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state administrative procedures. If the regulation is subsequently ap-
proved by the EPA as part of the state’s implementation plan, and the
defects in the state adoption of the regulation go unnoticed until after
the time has expired for states to submit acceptable implementation
plans, the question may then arise as to the status of the state regula-
tion as federal law.’? The likelihood of this issue being presented in
actual cases would appear to be significant, given the large bedy of
regulations adopted by states and approved by the EPA in a relatwely
short period of time.

It would appear that as long as the regulation is sufficient to attain
and maintain national air quality goals within the time periods pre-
scribed by the Clean Air Amendments, but no stricter than necessary
for that purpose, and that federal approval was not procedurally de-
fective,”® the regulation should be considered part of the state’s imple-
mentation plan, enforceable by the federal government and private
citizens. That is, federal approval should be considered tantamount to
promulgation of the regulation and should override any defects in the
state’s procedure. Under section 110(c), the EPA may- promulgate .a
regulation applicable to a state where the state fails to submit a satis-
factory regulation. However, disapproval of the defective regulation in
this case and promulgation of the same or a similar regulation would
not accomplish anything of substance.

Where, however, a state regulation, in fact invalid under state law,
is stricter than necessary for the timely attainment and maintenance of
national air quality goals, it would appear that the EPA would have to
disapprove the defective regulation and promulgate another one for the
state complying with the requirements of the Amendments. While the
EPA has authority to promulgate a plan or a portion thereof for a
state where the plan submitted by the state fails to satisfy the require-
menis of the Amendments, the EPA does not appear to possess the
power under the Act to promulgate a state plan stricter than necessary
to satisfy section 110{a)(2)." As long as the excessively strict state

92 When a defect in a state regulation is discovered before the lapsing of the time
period that § 110 of the Clean Air Amendments provides for states to adopt approvable
plans, 42 US.C. § 1857¢-5 (1970), the state obviously has an opportunity to correct the
defect. If it fails to avail itself of this opportunity, the textual discussion should apply.
Thus, where the regulation is necessary to attain air quality standards and federal ap-
proval of the regulations i3 not procedurally defective, that approval should be con-
sidered promuigation of the regulation pursuant to § 110(c) of the Amendmcnts 42
US.C. § 1857c-5(c) (1970).

93 The Administrative Procedure Act, 5 U.S.C. §§ 500 et seq. (1970), and § 110 of
the Clean Air Amendments, 42 US.C, § 1857c-5 (1970), sct forth the procedures for
federal approval and prumulgation of plans,

84 The Clean Air Amendments nowhere explicitly place such a limit on the EPA's
promulgation authority, However, to the cxtent that the EPA promulgates a plan that
is more stringent than necessary to attain the air qualily goals of the Clean Air Amend-
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fég“ulétiOﬁ i consideréd part of the fedefally enforceable impleienitas
tion plan, féderal dpproval would constitiite the équivaleiit of fedéral
promulgation of such a regulatlon smce m these clrcui’nstances the
Theréfore siich federal appioval could not stand. The enforceablhty
by thie states themselves of régulations invalid under staté liw but valid
tiidér federal 1aw will bé considéered in thé fellowing séction,

IT1. TssuEs ARISING IN CONNECTION WITH FEDEHALLY
PROMULGATED PLANS
A. Enforceability by States of Federally Promulgated
Emission Limitations
Section 110(¢) of thie Clean Air Amendiiénts™ provides fof
federal promulgation of emlssmn lnmltatxons when a state elther falls
sitbmits a plan which did hot easute Gp to statitory réguiremetits:
At the dite of this writing, the EPA has proposéd of finally profil:
gated regulations, soitié of which ate eriission limitations,™ to subititiite
for disapproved paits of mofe than thifty-five state plans
The proposition that a state can enforce an emlssmn hmltatlon

ments (induding non-dégraditlon whére applitable), it is using its authonty under the
Amendments to extend federal power beyond t.he purposes of the legaslatmn it could
Lardly have becn thé ititent of Congress that § 11b{c) be uillized in that inanher. Thie
phdo&sobhy of the Aidéndrméhls 1§ to 16aVe 16 Fhé $lates the authoiity to, régilate soufces
mdre stfictly then required by the goals of the Act: 42 USC. § 1857d 1 {1970); see
8, Rep No: 91-1196, 91st Cong, 2d Sess, 15 (1970), where it is stated that “[sltates,
locahtxes, {fitef-muniicipal and interstite agenicles may adépt staudards Bnd plans to
dehiéve 4 highér level of ambient aif giiality thin approved by tlie Secrétasy.”
95 42 U.S:C: § 1857¢-5 (1970). This section provides:
The Administrator shall, after consideration of any State heanng record
promptiy prepare and pubhsh proposed regulatlon setting forth dn impleméntas
tion plan, of pertion theréof, [of & Stdte if-=
(1) the State fails to submit an implementation plan for any national am-
bient air quahty primary or gécondary standard within the time prescribed,
) the plan, or any portion thereof, submitted for such State is determined
by thé _Ad.ministrator fot to6 bé ih accordance with the Féqiiifemeénts of
this section, or_
(3) the State fails, w1th1n 0 days al'ter nobﬁcatmn by the Adfnifistritof
or stch longer penod ds He may prescnbe, to révisé an lmplementation plas
a8 required purSiant to a provision of fis plan referied o i Subséction
(&) (2)(H) of this section.
1f Giich Stite héld no public hearing associated With respect to sich _plan (oF
revision thereof), the Administrator shall provide opportuiiity for such hearing
w1thm giich State on afy proposed Fégulation. The Adriinistfator shall Within
§i¥ months dflef the dite Fequired fof submisiioh of ek plan {or Tevision
thereof), promulgate any such regulations iiiléss, ptiof to sich promulgahon,
giich Statn hias adopted and submitted a plan (or Tevision) whxch the Adminis-
t:rator determlns to bé i accorda.nce mth the requifeiients of thrs section,
90 Seg, .8, 37 Fod. Rég. 11826- 48 15080-91, 19806-15, 19834-37, 23085-93 (1972)
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promulgated for it by the EPA Administrator has heen adopted by
the EPAY and is supported by the legislative hlstory of the 1970 Clean
Air Amendments as well as by several specific provisions of the Amend-
ments LegLSIqtloq con51dered by both the House and Senata cont@med
provisions expressly mdlcatmg such an mtentmn 48 Furthermore the
requirgment under section 113(a) of the Amendments™ that the EPA

Py

give thirty days’ notice to a state before undertaking federal enforce-

e e e g e g P P g e o o = PSP T S P R e

87 Id. at 10846,

08 Stetion 7 of a bill considered by both the House and Senate proyrded in parh:
(A) thnevr:r, on the basis of surveys, studies, or report.s the Secretnry finds that
the ambient air quality in any State or the area under the jurisdiction of any
interstate air pollufion centrdl ngency 'falls fo meet the air quality standards
established pursuant to section 107, and he determines, on the basis of facts thus
ascertained, that such failure results from the failure of e State or intersigte
agency to carry out its plan (or. the plan provided for it by the Secretary) under
seetion 108(c), the Secretary shall notify the State or the interstate agency,
and the personsg contnbutlng to the lomrmg ‘of the ir qua.hty or to the allegéd
wo]atmns of such” ﬁndmgs

{B) If such State or interstatc agency. has not taken appropriate remedial
action within ninety days of such notification, the Secretary may request the
Attorney Genera] to biing suit on behalf of the United States in tha a,pprpprlate
Umtecl States drstrict coutt to cnjoin violatmn of appllcable standards or regula-
tions by any person within that State or the area under the jurisdiction of any
intgrstate qir pollutipn control agency,

Hearings on 5. 4358 Before the Subcomm on Air and Water Pollution of the Senate
Comm. on Pubhc Works 9ist Cnng oy Zd Srss “Air Pollutmn—lDTO, pt. 1, at 39 (1970) ;
Hearings on Air Pollutmn Control and Solid Wastes Recycling Before thc Subcomm. on
Public Health and Welfare of the House Comm, on Interstate and Foreign Commerce,
let Cong, Zd Sess., pt. 1, at 178 (1970) (emphasns added)

Section 112 of the House brl] whlch eventua.lly was 7 guideline for the 1970 Clean
Air Amendments, provided:
(c)(l) If, within such penod as may be prescribed by the Secretary, any
State or mtcrstate air pol[utlon contrgl agency, gdopts a lan for enforcement of
the emission standards promulgated by the Sccretary under this aectlon, such plan
shall, if the Secretary dctermmes it provides adequately for the cnfotcement of
such emission standards, be zpplicable within such State or other area,
(2) If a State does not adopt a plan in accordance wrlh pnrngraph (1)
of this subscction, the Secretary shall, after reasonable notice and a conference
with representatives of appropriate Federal departments and agencies and State
agencies, prepare regulations establishing an enforcement plan for such State.
If, prior fo “the date the Secretary pubhshas such rcgulatmns the State hag
not adopted such plan, the Secretary sha.ll pmmulgate such regu]atmns
W at any time the Secrefary determines that any person is violating
the emlsswn standard.g estab]lshed by him pumuant {o thl.s scctlop, and that
the State or interstate agency is jadmg to carry aqt Hxs plan adojated as
pramded in .mbsemon () (1) ar establzshad as pravzded in sqb.;ecuan (c.; (2),
he shail notzfy the aﬁ'ectad State or the mtersmte agency and the person vig:
Iagmg the cmmwn standard and sha]l specrfy lhe ume wrghm whrch such wola-
tion must cease,
H.R. Rep. No, §1-1146, 91st Cong, 2d Sess. 35 (1970) (emphasis added). While this
provision dealt with enforcement of federally promulgated new source standards rather
than with ambient air quality standards, it clearly indicates that the House contem-
plated state enforcement of plans promu]gated by the federal govcrnment
9% 42 US.C. § 1857c-8 (1970).
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mient action under an applicable plan, even when the plan has been
promulgated by the EPA,'® indicates that Congress contemplated that
states would be able to enforce federally promulgated regulations. The
purpose of such notification is to give the state the opportunity to abate
violations of the plan on its own.’® It seems reasonable to conclude,
then, that the states are to enforce plans promulgated by the EPA
under section 110(c). Two questions arising from that -conclusion—
what legal bases support such state enforcement, and what latitude of
interpretation is available to states in enforcing federally promulgated
plans—are examined below,

1. Legal Bases for State Enforcement of Federally
Promulgated Implementation Plans

Three legal bases provide grounds for state enforcement of fed-
erally promulgated implementation plans: section 304 of the Amend-
ments concerning citizens’ suits,'® permissible delegation of federal
authority and, finally, displacement of disapproved state law by fed-
eral law.

Citizens’ Suits—Section 304 of the Amendments'® permits “any
person” to commence a civil action against a polluter who is alleged
to be in violation of an “emission standard or limitation under the
Act.” “Person” is defined by section 302(e) of the Amendments'®
to include a state. “Emission standard or limitation under this Act”
includes a schedule or timetable of compliance, emission limitation,
standard of performance or emission standard that is in effect under
an applicable implementation plan.® An “applicable implementation
plan” is the implementation plan, or most recent revision thereof, which
has been approveéd under section 110(a) or promu]gated under section
110(c) and which implements a national primary or secondary air
quality standard in a state.’®

While section 304 was envisioned by Congress primarily as a

100 42 US.C. 53 1857c-8(a)(1), (2) (1970). These sections apply to the enforce-
ment of plans approved or promulgoted by the Administrator.
101 HR. Rep, No, 91-1783, 91st Cong,, 2d Sess. 47-48 (1970) explains:

The conference substitute follows the House bill relating to enforcement in
areas of primary State responsibility and the Senate amendment where primary
Federal responsibility exists. In case of a violatien of any requirement of a State
implementation plan, the Administrator is to notify the State in which the vio-
Iation occurs as well as the violator. If the violation cxtends beyond the
day after notification, the Administrator may issue an order requiring com-
pliance by such person or may bring court action against such person.

102 42 US.C. § 1857h-2 (1970).
108 Id.

104 47 US.C. § 1857h(e} (1970).
106 42 US.C. § 1857h-2(f) (1970).
108 42 US.C. § 1857c-5(d) (1970).
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means by which private individuals could enforce an implementation
plan if a state and the EPA failed to take appropriate abatement ac-
tion,'% there appears to be nothing in the legislative history of the
provision indicating that Congress intended that states gua “persons”
under section 304 could not avail themselves of its provisions. The
legislative reports and floor debates on the 1970 Clean Air Amend-
ments are replete with references to the necessity for state involvement
to achieve the air quality goals,'® as well as to the primary respon-
sibility of the states in preventing and controlling air pollution at
its source.'® Accordingly state enforcement of federally promulgated
emission limitations under section 304 seems consistent with the con-
gressional scheme.

It would appear, then, that a state can use section 304 of the Act
to bring suits for injunctive relief against polluters in violation of a
federally promulgated plan, or a portion thereof, applicable to that
state. Such suits, which are limited to civil relief by section 304, may
be brought in a federal district court.''® However, neither the express
terms of section 304 nor the intent of Congress evidenced in the leg-
islative history underlying that section demands that exclusive juris-
diction of these actions be vested in the federal courts. It is submitted
that these suits may be brought in state courts.’* Furthermore, state
courts should not be able to refuse to hear such cases, at least where

107 §, Rep. No. 91-1196, 91st Cong., 2d Sess. 36-39 (1970).

108 During Aoor debate on the 1970 legislation, Senator Gurney noted: “If the fight
against polluted air . . . is to be won we must have a united attack upon it by all
levels of Government; Federal, local, and State . . . ." 116 Cong. Rec. 33075 (1970).
Such sentiments were also voiced in similar circumstances by Senator Muskie, id. at 32902,
and by Senator Cooper, id. at 32918,

108 During consideration of the Senate bill, S. 4358, on the floor, Senator Muskie
stated:

The third major area in which the committee has recommended significant

changes is the atea of enforcement, Standards alone will not insure breathable

gir. All levels of government must be given adequate tools to enforce those

standards,

The committee remgins convinced that the most effective enforcement of

standards will take place on the State and local levels . . . .

Id, ot 32902-03 (1970).

In recommending that the House agree to the conference substitute, Congressman
Staggers, one of the bill's managers, noted that the states were to have the primary re-
sponsibility for enforcement of implementation plans. Id. at 42520 (1970). See also
42 US.C. § 1857(n)(3) (1970).

110 42 US.C, § 1857h-2(a) (1970),

111 See Claflin v. Houseman, 93 U.S, 130, 136 (1876), where the Supreme Court
stated:

The general principle . . : [is] that, where jurisdiction may be conferred on the

United States courts, it may be made exclusive where not so by the Constitution

itself; but, if exclusive jurisdiction be neither expressed nor implied, the State

courts have concurrent jurisdiction whenever, by their own constitution, they

are competent to take it .
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such a refusal would constitute a discrimination agajnst a federal cause
of action!?

The only remaining question is whether the sixty-day notice re-
quirement of section 304 applies to suits instituted by a state to enforce
a requirement of a federally promulgated plan applicable to that state.
Section 304(b) of the Clean Alr Amendment provides in part:

No action may be commenced—

( l) under subsection (a)(1) pertaining to enforcement of
emission standards and limitations—

(A) prior to 60 days after the plaintiff has given notice of the
violation (i) to the Administrator, (i) to the State in which
the violation occurs, and (iii} to any alleged violator of the
standard, limitation , ., , M3

The purpose of this provision is to permit the violator, the state, and
the EPA to take effective abatement action and thus obviate the need
for citizen enforcement. In the case of a state invoking section 304 to
enforce a federally promulgated implementation plan against a pol-
lution source located in that same state, the state’s notification to itself
would obviously be unnecessary, though seemingly required under a
literal interpretation of the section. However, notification to the Ad-
ministrator would indicate the state’s intention to enforce the plan,
thus eliminating the need for federal enforcement pursuant to section
113. Notification to the alleged viplator allows him sixty days to ini-
tiate efforts to comply with regulations. Thus the latter two require-
ments of section 304(b) would be necessary even where a state brought
a section 304 action,

Delegation of Authority—A second possﬂ:lle basis for state en-
forcement of a federally promulgated emission limitation applicable
to the state is that the power to enforce such regulations has been im-
plicitly delegated to the state, There is ample precedent for federal
delegation to state agencies and state courts of the power to enforce
federal laws,'* and indeed the Clean Air Amendments expressly au-

112 See, e.g., Testa v. Katt, 330 U.S, 386 (1947). See also Note, Utilization of State
Courts to Enforce Federal Penal and Crimpinal Btatutes: Develupment in Judicial
Federalism, 60 Harv. L. Rev. 066 (1947).

118 42 US.C. § 1857h-2(b) (1970).

114 The Volstead Act authorized actions to enjom nuisances defined in the Act
{i.e., places selling liquor) to be brought in state courts in the name of the United States
by any prosecuting attorney of any state or subdivision thereof. Act of Oct, 28, 1919,
ch. 66-85, 41 Stat, 305, See Carse v. Marsh, 189 Cal. 743, 210 P, 257 (1922); Umtcd States
v. Rxchards 201 Wis. 130, 229 N.W. 657 (1930) both involving such actions See also
Robertson v, Baldwin, 165 U.S. 275 (1897), where the Supreme Court noted that Congress
can authorize state officers to take affidavits, to arrest, and commit for trial, offenders

against the laws of the United States, to naturahze ahens, and to perform other duties,
incidental to the judicial power; Holmgten v. United States, 217 U.S. 509 (1910),
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thorize such a delegation with respect to federally established new
saurce performance standards"® and hazardous emission standards*'®
The fact that delegation is expressly provided for in those two instances
and not with respect to state enforcement of federally promulgated
implementation plans does not necessarily foreclose reading the Clean
Air Amendments as delegating the latter authority. It is submitted that
such a delegation to the states may readily be implied from the con-
gressional policy that the prevention and control of air pellution at jts
source are the primary responsibility of state and local governments,'*"
Support for this propasition is also apparent in the legislative history
of the 1970 Clean Air Amendments, wherein Congress explicitly rec-
ognized the necessity of state action to attain air quality goals within
the time frame prescribed hy the Amendments.!!® Finally, such an
interpretation is pot foreclosed by section 301 of the Amendments,*?
which allows the Administrator to delegate his powers only to officers
and employees of the EPA, except for the power to promulgate regu-
lations. The delegation of enforcement authority suggested here is made
implicitly by the Amendments,

Assuming an implied delegation of authority to the states to en-
force federally promulgated plans, the question arises as to the manner
in which the states may exercise that authority. The delegation would
seem to enta.il at a mmlmum, authorization of a state to ingtitute
actigns in federal district courts for injunctive relief against violators
of the provisions of the federal plan located in the state. Similarly
state courts would appear to have the authority to grant such relief.'®
The advantage of this delegation theory over a section 304 action is
that no sixty-day notice would be required. 121

ing states to request United States attorneys to msutute c_:_uminal ac-
tions. Section 113(c) of the Amendments!¥® prescribes criminal pen-
alties for violation of an implementation plan. These sanctions apply,

upholdmg congressional power to authorize naturalizatfon by state courts; C. Warren,
Federal Criminal Laws and the State Courts, 38 Hary, L. Rev. 523 (1925), noting that
Congress may authorize state judicial and ather officers to execute foderal criminal q.ud
civil laws. In these cases, exercige of the poyer delcgated was not prohibited by state
law. Tt is hard to see how state enforcement of a federal plan could be considered as
contrary ta state law.

18 42 USC, § 18870-6(c) (1970).

118 42 U.SC. § 1857¢-7¢d) (1970).

17T 43 US.C. § 1857(a) (3) (1970).

118 See note 108 supra,

119 42 US.C. § 1857g(a) (1970).

120 See, e.g., Testa v. Katt, 330 US. 386 (1947).

121 While § 113 of the Clean Air Amendments requires thirty days' notice prior to
the institution of a clvil action, 42 U.S.C. § 1857c-8 (1970), that requirement is, by its
terms, limited to enforcement actions instituted by the Admmmtrator, not the states.

122 42 US.C. § 1857c-8(c) (1970).
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however, only where a person knowingly violates a requirement of a
plan during a period of “[f]ederally assumed enforcement’? or more
than thirty days after the person has been notified by the EPA that
he is violating such requirement,'* and accordingly criminal sanctions
are available to a state under the theory of 1mphed delegation only
in these limited circumstances.

Displacement of Disapproved State Law.—It may be argued that
when the EPA disapproves one or more state-adopted emission lim-
itations and promulgates substitutes, the federal regulations’displace
the disapproved state law for all purposes and may be enforced by the
state in accordance with the state’s established enforcement procedures.
Accordingly the state should be able to seek injunctive relief in its own
courts for violation of the federal plan to the same extent that it could
do so had those federal regulations been originally adopted by the
state. Moreover, the state’s criminal sanctions for violation of its air
pollution control regulations would attach to violation of the federal
requirements.

Support for this theory may be found in the legislative history
of the 1970 Clean Air Amendments. Section 111(c) of the Senate bill
provided in part:

- A plan promulgated by the Secretary for any air quality con-
trol region shall be the plan applicable to such region in the
same manner. as if such plan had been adopted by the subject
State and approved by the Secretary , .. 1%

This statement may be interpreted to imply that the federally promul-
gated plan has the same status as state law that a plan adopted by a
state and approved by the EPA would have.

This premise is supported by the language of section 110(c) of
the Amendments, which provides for the Administrator’s promulgation
of a plan “for a State” if the state fails to submit a satisfactory plan.!*®
Moreover, by virtue of the preemptive power of section 116,'*" the
states may not adopt or enforce any emission standard less stringent
than that in effect under an approved or promulgated implementation
plan. An intent to displace state law by a federally promulgated plan
for all purposes might similarly be implied from that provision. Thus
section 111(c) of the Senate bill, and sections 110(c) and 116 of the
Clean Air Amendments, together with the numerous instances in the
committee reports and floor debates on the Amendments indicating

128 42 US.C. § 1857¢c-8(c) (1) (A) (i) (1970).
124 47 US.C. § 1857¢-8(c) (1) (A) (ii) (1970).
125°S, Rep. No. 91-1196, 91st Cong., 2d Sess, 88 (1970} (emphasis added).

128 42 US.C. § 1857¢-5(c) (1970).
127 42 US.C. § 1857d-1 (1970).
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congressional infent to assist states in attammg air quality goals,!8
‘and congressional awarenéss of the reed for vigorous state enforcement
activity if those goals were’to be dchieved,'*" provide significant sup-
port for the “dlsplacement” theory.

2. Interpretation of Federally Promulgated State Plans .

The EPA’s poweér to promulgate a plan for a state is limited to
those emission limitations mecessary to attain and maintain national
air quality standards, Federal interpretation of those regulations would
appear to be constrained in the same way. However, to the extent that
a state has authority to enforce a federally promulgated plan, it is
submitted that it may adopt.and enforce interpretations of the federal
regulations more stringent than necessary to attain and maintain air
quality standards, and that such state 1nterpretat10ns would be binding
on the federal government The reasons for such a result have been
discussed above—the policy of the Clean ‘Air Aimendments that states
should have the freedom to adopt and enforce emission limitations
stricter than necessary to achieve air quality goals, and the need for
uniformity of interpretation of the same regulatlons 130

B. The Application of Sectum 110(c) to State Enablmg Acts

The exact reach of federal power under section 110(c) of the
Clean Air Amendments'®' has not been clearly defined. Section 110(c)
requires the Administrator to impose an implementation plan or por-
tion thereof on a state if the state fails to submit any plan under
section 110(a) (1), or if the state plan submitted fails to-meet federal
requirements, or if the state fails,.after notification by the Adminis-
trator, to revise a defective implementation plan. It is a necessary
adjunct to any state’s compliance with the mandate of the Clean Air
Amendments that that state formulate some kind of enabling legisla-
tion establishing a state environmental enforcement agency and setting
forth its authority and standatds by which it is to operate.’®® A ques-

128 In discussing the Senate bill, S. 4358, Senator Muskie noted: “[Wle have learned
from experience with implementation of the law that States and localities need greater
incentives and assistance to protect the health and welfare of all people.” 116 Cong. Rec,
32901 (1970). See also H.R. Rep: No: 91-1146, 9Ist Cong., 2d Sess. 5 {1970): “[IJt is
urgent that Congress adopt new clean air legislatio which wil! make possible the morc
expeditious imposition of specific emission standards both for mobile and stationary
sources and the effective enforocment of such standards by both State and chcral agen-
ues n .

120 See note 108 supra.

180 See text at notes 20, 42-43 supra.

181 42 US.C, § 1857¢-5(c) (1970).

132 See, e.g., 36 Fed. Reg. 22398 (1971), requiring that each plan show that the state
agency has the requisite legal authority to carry out thé plan.
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tion arises whether, should this basic state enabling -legislation fall
short of that required to attpin gat;onal air quality standards Wlthm
ﬂ;e state, the Administrator has power under 110(c) to amend the
underlying state leglslatxve grant of qutl_lpnty

This question arose in the context of a still undecided case in the
First Circuit.*® The Rhode Island Clean Air Act provides that the Di-
rector of the Department of Health hag the authority

[t]o issue, mod.lfy, amend or revoke such orders prohibiting
or abating air pollution as are in accord wrth the purposes of
this chapter and the rules and regulatrons promulgated here-
under. In makmg the orders hereunder authorized, the direc-
tor shall consider all relevant factors including, but not limited
to, populatlon dens1ty, air po]luuon levels, the character and
degree of injury to health or physu:al property and the eco-
nomic and social necessity o of the source of air pollutron Jas

Section 23-25-8(a) of the same statute provides as follows:

If any person is causing air pollution and if after investiga-
tion and hearing the director shall so find, he may enter an
order directing such person to adopt or to use, or to operate
properly; as the case¢ may be, some practrcable and reason-
ably available control system or device or means to prevent
such pollutlon havmg due regard for the rights and interests
of all persons concerned , , , .1

The National Resources Defepse Council (NRDC), plaintiffs in
the First Circuit case, challenged the Administrator’s approval of these
provisions on the ground that they cantravene the policy of the Clean
Air Amendments, arguing that the Amendments do not permit eco-
nomic, social, and technical factors to be taken into consideration in
determining whether violators should be compelled to comply with
applicable emission limitations.!*® The NRDC alleged that the provi-
sions of the Rhode Island Aet quoted above permit the Rhode Island
Director. of Health, when enforcing state regulation, to take into ac-
count just s such reJected considerations.

The leglslatlve hrstory of the 1970 Clean Air Amendments, as
they apply to regulations designed to attain primary standards appears

138 Natural Resources Defense Coundil, Inc, v, EPA le No 72 1219 (lst Cn' tiled
June 28, 1972),

134 RI. Gen. Laws tit. 23, ch. 25, § 23-25-5(h) (1968),

186 R 1. Gen. Laws tit. 23, ch. 25, § 23-25- -8{a) {1968).

13¢ Brief for Petitionors at 34-31, Natural Resources Defen.se Coungil, Inc, v. EPA,
Civil No. 72-1219 (1st Cll‘ filed Jupe 28, 1972).
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to support the NRDC’s position. The Senate Public Works Committee
Report stated:

In the Committee discussions, considerable concern was ex-
pressed regarding the use of the concept of technical feasi-
bility as the basis of ambient air standards. The Committee
determined that 1) the health of people is more important
than the question of whether the early achievement of am-
bient air quality standards protective of health is technically
feasible; and, 2) the growth of pollution load in many areas,
even with application of available technology, would still be
deleterious to public health. Therefore, the Committee de-
termined that existing sources of pollutants either should
meet the standard of the law or be closed down ... 157

Assuming that the Rhode Island enabling legislation does limit
the state agency’s enforcement powers by requiring it to consider eco-
nomic, social, and technological factors specifically ruled out by Con-
gress, and that consideration of such factors might prevent the timely
attainment of maintenance of national air quality standards, a serious
question arises under section 110 of the Clean Air Amendments. This
question is whether section 110(c) gives the Administrator the power,
in effect, to amend the state’s grant of authority to a state agency, in
this case the Rhode Island Department of Health, so as to give the
agency sufficient authority to comply with the purposes of the Clean
Air Amendments.

There is no provision in the Clean Air Amendments expressly
excluding such a use of section 110(c). Some of the same arguments
used to support the state enforcement of federally promulgated regu-
lations might be invoked here to support using section 110(c) to enable
the Administrator to give a state agency more authority than the leg-
istature had delegated to it.'®® Section 110(a)(2)(F),'*® which specifi-
cally requires states to provide assurances that they will give their
agencies adequate legal authority to carry out their implementation
plans, indicates a congressional assumption that adequate statutory
authority must be provided. Furthermore, while the legislative history
suggests that Congress expected states to provide their own enforce-
ment agencies with sufficient statutory authority to implement the
requirements of the Clean Air Amendments,**° such expectation would

187 S, Rep. No. 91-1196, 91st Cong,, 2d Sess. 2-3 (1970}.

138 See text at notes 102-29 supra,

189 42 US.C. § 1857¢-5(a) (2} (F) (1970).

140 §, Rep. No. 91-1196, 91st Cong., 2d Sess. 21 (1970): “[T]he States would be
expected to have or to obtain adequate authority to insure that the provisions of the Act
are enforced,”
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not necessarily mean that Congress relegated so essential a matter
wholly to the states. Failure of states to provide adequate authority
might prevent attainment of the air quality goals of the Amendments.
Limitations in funding and manpower make it very unlikely that re-
liance on federal enforcement as the principal method of forcing com-
pliance with regulations will be sufficient to achieve national air stan-
dards. Congress realized that the assistance of the states was absolutely
essential in attaining air quality goals.'*! Given the high priority which
Congress placed on those goals, it is hard to impute to it an intent to
deny the means of achieving them, Thus it is submitted that the goals
of the Clean Air Amendments require that section 110(c) be inter-
preted as giving the Administrator the authority to amend defective
state grants of authority. Finally—despite the fact that legislative his-
tory provides little guidance on this matter—section 110(c) should
be read to give as broad as possible authority; otherwise, given the
questionable adequacy of some state air pollution control statutes,
the purposes of the Clean Air Amendments may never be attained in
those states,

CONCLUSION

The 1970 Clean Air Amendments opened a Pandora’s box of ques-
tions pertaining to the interrelationship of state and federal law in the
area of air pollution control. Extensive litigation appears to be required
to hammer out clear answers to these questions. It is hoped that the
answers will hasten rather than delay the expeditious attainment and
maintenance across the nation of air quality levels consistent with pub-
lic health and welfare.

To the extent that judicial resolutions of issues create friction
between federal and state governments, they will hinder the attainment
of the air quality goals of the Clean Air Amendments. It is submitted
that the approaches to various issues suggested in this article may
avoid unnecessary federal-state friction by permitting states a relative
degree of freedom to adjust their programs to problems as they arise,
as well as by creating opportunities for increased participation by the
states in air pollution regulation. '

141 See text at note 3 supra,
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