CASE NOTES

weekly earnings of the highest paid strikebreakers.!'¢ The fines,
therefore, exceeded the legitimate interest of the union and merely
served as retribution.

Despite the desirability of forming standards to judge the
reasonableness of fines, it must be noted that there are inherent
limitations to the foregoing scheme. The proposéd standards are
limited in scope and applicability, for they only apply to activities
for which a member receives pay.!!” Although fining a member for
strikebreaking is a common form of union discipline, there are many
union offenses which do not involve financial gain for the violator,
such as dual unionism,''® refusal to perform picket duty,!!® nonat-
tendance at union meetings, or failure to pay dues in a timely
manner. In these cases, the size of the fine cannot be measured in
terms of the violator’s monetary gain. It may be that the reasonable-
ness of a fine imposed for such activities is not susceptible to being
judged according te a standard, but rather that judgment must be
made on an individual, case-by-case basis. Nonetheless, the impos-
sibility of defining standards for all union violations does not detract
from the need for standards as to fines for the serious union offense
of strikebreaking.!2?

ELLEN S. HUVELLE

Labor Law—Determination of the Appropriate Faculty Bargaining
Unit in a Private University—New York University.'—Petitioner,
New York University Chapter, American Association of Univer-
sity Professors, sought a bargaining unit comprised of all full-time
faculty members of the university, including professional librarians,
as well as half-time faculty in the school of dentistry. The local
chapter of the United Federation of College Teachers intervened,
seeking to include all regular part-time faculty of the university in
the appropriate unit. A second petitioner was the New York Uni-

1% 185 N.L.R.B. at 390 (trial examiner's decision),

"7 See Rapore, supra note 90, at 736. Due to the limited applicability of a standard,
Rapore suggests that the notice given to the member as well as the amount of the fine should
be a criterion of reasonableness. He proposes that reasonable notice may require that a
member be specifically informed that certain activities will subject him to fines which may be
court-enforced. 1d. at 737. The trial examiner in Boeing decided that the notice requirement
had not been met since the members were not specifically informed that they would be subject
to fines for working during the strike and that they were not informed as to the approximate
amount of the fine. 185 N.L.R.B. at 397-98,

18 E.g., Ballas v. McKiernan, 74 L.R.R.M. 2647 (N.Y. City Civ. Ct. 1970).

"% E.g., Minneapolis Star & Tribune Co., 109 N.L.R.B. 727, 34 L.R.R.M. 1431 (1954).

130 See Summers, Disciplinary Powers of Unions, 3 Ind. & Lab. Rel, Rev. 483, 480 &
n.21(1950), where the author observes that unions, during the “total was” of a strike, tend to
treat any defection which benefits the employer “as clear treason,” to be punished by whatever
weapons the provisions of a union constitution may allow.

' 205 N.L.R.B. No. 16, 83 L.R.R.M. 1549 (1973).
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bargaining unit'' and the status of department chairmen,'? but
reverses the policy on the issue of the status of part-time faculty.!?
While the separate law faculty unit determinations may cause prob-
lems in the future,!® New York University is noteworthy primarily
because of the part-time faculty issue. This note will examine briefly
the history of NLRB jurisidiction in the field of higher education.
The holdings and rationale of New York University will then be
discussed in the light of that history. It will be submitted that, in
addition to causing problems of both interpretation and application,
the Board’s holding in New York University fails to consider ade-
quately the issues raised by the two dissenting opinions.

Public institutions of higher education are automatically ex-
cluded from the jurisdiction of the NLRB by the definition of
“employer” in the National Labor Relations Act (NLRA or the
Act).'S Until 1970, the Board also refused “to assert its jurisdiction
over a nonprofit, educational institution where the activities in-
volved are noncommercial in nature and intimately connected with
the charitable purposes and educational activities of the
institution.”!® This position was overruled in Cornell University,?
which held that since the Act’s definition of employer did not
specifically exclude private, nonprofit educational institutions, the
Board would no longer decline to assert jurisdiction over those
institutions whose operations significantly affect commerce.'® The
Board subsequently adopted the standard of taking jurisdiction over
any private, nonprofit college or university with gross annual re-
venue of over one million dollars.!?

The Board’s authority to determine appropriate bargaining
units is created by section 9(b) of the Act:

The Board shall decide in each case whether, in order to
assure to employees the fullest freedom in exercising the
rights guaranteed by this subchapter, the unit appropriate

1" Syracuse University, 204 N.L.R.B. No. 85, 83 L. R R M. 1373 (1973); Fordham
University, 193 N.L.R.B. 134, 78 L.LR.R.M. 1177 (1971).

12 E.g., Fordham University, 193 N, L.R.B, 134, 78 L.R.R.M. 1177 (1971). See also note
34 infra.

13 See 205 N.L.R.B. No. 16 at 9, 83 L.R.R.M. at 1552. For previous Board policy, see
cases cited in notes 3 and 4 supra.

4 See text at notes 99-103 infra.

15 29 U.S.C. § 152(2) (1970) provides that “[t]he term ‘employer’ includes any person
acting as an agent of an employer, directly or indirectly, but shall not include the United
States or any wholly owned Government corporation, or any Federal Reserve Bank, or any
State or political subdivision thereof , . , ."

1% Trustees of Columbia University, 97 N.L.R.B. 424, 427, 29 L.R.R.M. 1098, 1099
(1951} (footnote omitted).

17 183 N.L.R.B. No. 41, 74 L.R.R.M. 1269 (1970).

% 1d. at 6, 74 L.R.R.M. at 1272, .

12 In Cornell the Board left the development of standards to subsequent adjudication. Id.
at 13, 74 L.R.R.M. at 1275, Regulations were promulgated on Dec. 3, 1970. See 29 C.F.R.
§ 103.1 (1973).
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for the purposes of collective bargaining shall be the
employer unit, craft unit, plant unit, or subdivision
thereof . . . .20

Thus a major goal of unit determination is to provide employees
with the maximum freedom to exercise their rights to self-
organization and collective bargaining.?! Congress and the courts
have given the Board wide discretion in the area of bargaining unit
determination;2? only decisions shown to be clearly arbitrary and
capricious will be overturned.?* In addition, the Act provides that
appeal of an NLRB decision shall be after the entry of a final order
by the Board, in any United States court of appeals.?* Since the
bargaining unit determination itself is not usually a “final order”
unless a section 8 claim of unfair labor practices®® can be substan-
tiated, appeals of the Board decisions are not frequent and the
power of the Board as a final arbiter is enhanced. In the field of
higher education, courts of appeals of the United States have not yet
been asked to rule on whether the unit determinations of the NLRB
are satisfactory.2® This lack of appeliate intervention makes Board
action particularly important for the future of collective bargaining
in a university setting.

C.W. Post Center of Long Island University?” was the first case
in which the Board was called upon to make appropriate unit
determinations in regard to unjversity teaching staffs. The petitioner
sought a unit of all professional employees engaged directly or
indirectly in student instruction. Determining that the “policymak-
ing and quasi-supervisory authority which adheres to full-time fac-
ulty status but is exercised by them only as a group”® did not
necessitate classifying them as supervisors, the Board found that
full-time faculty members qualify as professional employees under
section 2(12) of the Act?® and are entitled to the benefits of collective

20 29 U.S.C. § 159(b) (1570).

¥ See 29 U.S.C. § 157 (1970) for the rights guaranteed to employees by the Act.

22 NLRB v. Hearst Publications, 322 U.5. 111, 134, rehearing dented, 322 U.5. 769
(1944). See Packard Motor Car Co. v. NLRB, 330 U.S. 485 (1947).

23 E.g., NLRB v. Kostel Corp., 440 F.2d 347 (7th Cir, 1971); NLRB v. Ideal Laundry &
Dry Cleaning Co., 372 F.2d 307 (10th Cir. 1967); International Ass'n of Tool Craftsmen v.
Leedom, 276 F.2d 514 {(D.C. Cir.), cert. denied, 364 U.S. 815 (1960); NLRB v. Sunrise
Lumber & Trim Corp., 241 F.2d 620 (2d Cir.), cert. denied, 355 U.S. 818 (1957).

4 29 U.S.C. § 160(f) (1970). See Herald Co. v. Vincent, 392 F.2d 354 (2d Cir. 1968).

25 See 29 U.S.C. § 158 (1570).

2% The Board decision in C.W. Post Center of Long Island University, 1890 N.L.R.B,
904, 77 L.R.R.M. 1001 (1971}, preduced an attempted attack on the Board’s power. How-
ever, both the district court and the court of appeals dismissed the complaint because a final
order had not been entered, although in passing the district court did mention the wide
discretion given to the NLRB. College Teachers Local 1460 v. Miller, 359 F. Supp. 76
(E.D.N.Y. 1972), affd, 479 F.2d 1074 (2d Cir. 1973).

27 189 N.L.R.B. 904, 77 L.R.R.M. 1001 (1971), supplemented by 198 N.L.R.B. No. 79,
80 L.R.R.M. 1738 (1972).

% 189 N.L.R.B. at 905, 77 L.R.R.M. at 1003,

29 29 U.S.C. § 152(12) (1970). A “professional employee” is defined as
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bargaining if they so desire. The Board was immediately faced with
the problem of classifying part-time or adjunct faculty members.

As a fundamental guideline, the Board chose to apply the same
rules in making unit determinations in university cases that it had
historically used in industry.?® Those rules had been delineated as
early as 1938 in the Third Annual Report of the National Labor
Relations Board:

Self-organization among employees is generally
grounded in a community of interest in their occupations,
and more particularly in their qualifications, experience,
duties, wages, hours, and other working conditions. . . .
The complexity of modern industry, transportation, and
communication, and the numerous and diverse forms
which self-organization among employees can take and has
taken, preclude the application of rigid rules to the deter-
mination of the unit appropriate for the purposes of collec-
tive bargaining. . . . The precise weight to be given to any
of the relevant factors cannot be mathematically stated.
Geng:l'ally several considerations enter into each decision.

C.W. Post presented a set’ of facts which the Board measured
against such principles to determine whether there existed among
part-time faculty members a sufficient community of interest to
include them in the unit of full-time personnel. The adjunct faculty
members at C.W. Post were typical of those at almost any private
university. Their educational background was similar and they were
involved in the same teaching activities as regular faculty members,
but they taught fewer hours and many taught at night. They could
not achieve tenure and did not enjoy the fringe benefits of full-time
faculty. While they could attend faculty meetings and make them-
selves heard, they did not have the right to vote in policy determina-
tions, although on occasion some had in fact voted. The annual

(a) any employee engaged in work (i} predominantly intellectual and varied in
character as opposed to routine mental, manual, mechanical, or physical work; (ii)
involving the consistent exercise of discretion and judgment in its performance; (jii)
of such a character that the output produced or the result accomplished cannot be
standardized in relation to a given period of time; (iv) requiring knowledge of an
advanced type in a field of science or learning customarily acquired by a prolonged
course of specialized intellectual instruction and study in an institution of higher
learning or a hospital, as distinguished from a general academic education or from
an apprenticeship or from training in the performance of routine mental, manual, or
physical processes; or (b) any employee, who (i) has completed the courses of
specialized intellectual instruction and study described in clause (iv) of subparagraph
{a) of this paragraph, and (ii} is performing related work under the supervision of a
professional person to qualify himself to become a professional employee as defined
in said paragraph (a}.

Id.
30 189 N.L.R.H. at 905, 77 L.R.R.M. at 1003.
3 3 NLRB Ann. Rep. 157 (1938).
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appointment of these professors was dependent upon the availability
of work. They were paid twice each semester, rather than on a
monthly basis, at rates ranging from one-third to two-thirds of
comparative full-time salaries per semester-hour.3? Despite these
differences, the Board found that the adjunct faculty were *regular
part-time professional employees whose qualifications and chief
function, teaching, are identical with those of the full-time
faculty.”? The fact that the university statutes did not permit them
to vote on policy matters was not sufficiently significant to require
exclusion, and thus the appropriate unit included both full-time and
part-time faculty members. As the Board stated: “Under well-settled
principles, neither difference in benefits, high ratio of part-time to
full-time employees, nor additional employment elsewhere militates
against their inclusion.”?4

In subsequent decisions, the Board built upon the foundation of
classifications established in C.W. Post. The facts of University of

32 189 N.L.R.B. at 905, 77 L.R.R.M. at 1003.

33 Id. at 905-06, 77 L.R.R.M. at 1003.

34 1d. at 906, 77 L.R.R.M. at 1003 (footnote omitted), citing Display Sign Service, Inc.,
180 N.L.R.B. 49, 72 L.LR.R.M. 1577 (1969).

On the question of status of department chairmen, the Board has followed a policy of
analyzing the role played by department chairmen in each university setting and determining
on a case by case basis whether they should be classified as supervisors. See Fordham
University, 123 N.L.R.B. 134, 137 n.13, 78 L.R.R.M. 1177, 1181 n.13 (i971). Compare-
Syracuse University, 204 N.L.R.B. No. 85, 83 L.R.R.M. 1373 (1973), and Adelphi Univer-
sity, 195 N.L.R.B. 639, 79 L.R.R.M, 1545 (1972), with University of Detroit, 193 N.L.R.B.
566, 78 L.LR.R.M. 1273 (1971), Under the NLRA, “supervisor” is defined as

any individual having authority, in the interest of the employer, to hire, transfer,

suspend, lay off, recall, promote, discharge, assigh, reward, or discipline other

employees, ot responsibly to direct them, ot adjust their grievances, or effectively
recommend such action, if in connection with the foregoing the exercise of such
authority is not of a merely routine or clerical nature, but requires the use of
independent judgment.

29 U.S.C. § 152(11) (1970).

The Board found that the librarians at C.W. Post were engaged in functions closely
related to teaching and shared many of the same benefits as faculty members; therefore, a
significant community of interest existed so that it was appropriate to include the librarians in
the same unit with faculty members. 189 N.L.R.B. at 906, 77 L.R.R.M. at 1004. However,
because the facts showed that deans and department chairmen at C.W. Post exetrcised the
authority to make effective recommendations as to hiring and change of status of faculty
members and other employees, they were supervisors within the meaning of the Act, and
excluded from the unit. Id.

In Adelphi University, however, the Board did make a distinction between those faculty
members whose duties are primarily supervisory and those who should not be excluded from a
faculty unit solely hecause of “sporadic exercise of supervisory authority over nonunit person-
nel.” 195 N.L.R.B. at 644, 79 L.R.R.M. at 1552. The formula to be applied to determine
status is that established in Westinghouse Elec. Corp., 163 N.L.R.B. 723, 727, 64 L R.R. M.
1440 (1967): professional employees who, although supetvising non-professional employees
part of the time, had devoted fifty percent or more of their working time to their professional
non-supervisory duties during the twelve months preceding the decision were propetly in-
cluded in the professional unit. 195 N.L.R.B. at 644, 79 L.R.R.M. at 1551. For an analysis of
the Board's decisions on this issue, see Comment, The Appropriate Faculty Bargaining Unit
in Private Colleges and Universities, §9 Va. L. Rev. 492 (1973},

428



CASE NOTES

New Haven, Inc.®S were very similar to those of C.W. Post.*® The
employer university took the position that adjunct faculty members
should be included in the unit, while the labor organizations in-
volved would have included only fuli-time faculty and excluded
part-time employees. The Board held that absent a stipulation of the
parties to the contrary,3” only a unit of full-time and regular part-
time professional employees is appropriate.*® Because no labor or-
ganization was seeking to represent the employees of the university
in the appropriate unit, no question concerning representation ex-
isted and the Board dismissed the petition.*® In C.W. Post, the
Board had decided only that it was permissible to include adjunct
faculty members in the same unit with full-time faculty members;
the New Haven decision went farther, declaring that a unit was
inappropriate unless part-time faculty were included.4® In addition,
the Board specifically found that “[a)side from the number of hours
involved, their function [the function of adjunct faculty
membersl—teaching, the manner in which they perform it, and the
conditions under which they operate—appears to be identical to the
covvesponding work of the full-time faculty.”*' It is this analysis that
the Board specifically overruled in New York University by deciding
that part-time faculty cannot be included in the unit.42

In University of Detroit,** the Board agreed on the necessity of
developing some sort of test to insure that only those part-time
faculty members having a substantial and continuing interest in the
wages, hours and working conditions of unit employees were eligible
to vote.** The standard established defined eligible part-time faculty
members as those teaching three or more hours per semester, except
in the Schools of Law and Dentistry, where to be eligible the

3% 190 N.L.R.B. 478, 77 L.R.R.M. 1273 (1971).

¥ In New Haven, adjunct faculty members taught from three to twelve hours per week
each semester, most teaching less than six. They received no fringe benefits or tenure and
most taught at night. Although the rate of turnover was higher that the rate for full-time
faculty—thirty percent as compared to six percent—the average length of service for adjunct
faculty was five to seven years. Academic rankings within the part-time classification were
similar to those of full-time faculty, Part-time faculty were not represented on the Board of
Faculty Welfare, but they did hold positions on the University’s board of governors. Id. at
478, 77 L.R.R.M. at 1274,

3% Board policy is to exclude regular part-time employees from a unit where the parties
.have stipulated to their exclusion. Bachmann Uxbridge Worsted Corp., 109 N.L..R.B. 868,
870 n.9, 34 L.R.R.M. 1480 (1954), See also text at note 76 infra.

3 190 N.L.R.B. at 478, 77 L.R. R M. at 1274,

3% Id. See 29 U.S.C. §§ 159(c)(1)B), (2) (1970},

4% 190 N.L.R.B. at 478, 77 L.R.R. M. at 1274,

4t Id. (emphasis added).

“2 205 N.L.R.B. No. 16 at 9, 83 L.R.R.M. at 1552, There were no dissenting opinions
in C.W. Post and New Haven. C.W. Post was heard by the full five-member Board, while
New Haven was decided by a .three-member panel composed of Members Fanning, Kennedy
and Brown. Member Brown, whose term expited on Aug. 27, 1971, was replaced by Member
Penello, appointed Feb, 22, 1972,

4 193 N.L.R.B. 566, 78 L.R.RM. 1273 (1971),

44 1d. at 567, 78 L.R.R.M. at 1274,
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professor had to teach at least one-fourth of the hours taught by a
full-time faculty member.#% This rule was generally applied by the
Board*® until overruled in New York University.

The question of a separate bargaining unit for a law faculty was
first raised in Fordham University.*’ There the Board found that
the law school faculty had a separate community of interest which
was not “irrevocably submerged” in the broader community of in-
terest shared by all university faculty members, so that a separate
unit was appropriate for the law faculty, although the university-
wide faculty unit would also be appropriate.*® The majority opinion
in New York University sanctioned this separation, following the
rationale of Fordham and Syracuse University.*®

New York University cannot be distinguished from the earlier
cases on the facts presented;’® the Board did not attempt to do so.
Instead, the majority simply overruled prior Board reasoning and
decided that “there is no real mutuality of interest between the
part-time and full-time faculty at New York University because of

45 1d.

46 See, e.g., Catholic University, 201 N.L.R.B. No. 145, 82 L. R.R.M. 1385 (1973);
Manhattan College, 195 N.L.R.B. 65, 79 L. R.R. M, 1253 (1972). But see Adelphi University,
195 N.L.R.B. 639, 79 L.R.R. M. 1545 (1972), where the parties stipulated to the inclusion of
all regular part-time employees and defined such an employee as “one who is employed in the
current semester and who has been employed at least one semester in each of the last 2
academic years exclusive of summer sessions.” Id. at 639 n.4, 79 L.R.R. M. at 1547 n.4.

47 193 N.L.R.B. 134, 78 L.R.R. M, 1177 (1971).

42 id. at 137, 78 L.R.R.M, at 1181. The Association of American Law Schools filed an
amicus curiae brief in this case, urging the Board to find a separate law school faculty unit
appropriate. For the reasoning behind the AALS’s decision to file the brief, see Gorman,
Goldman, Oberer & Sovern, Report of the Special Committee on Law Faculties in Collective
Bargaining Units, in Annual Meeting of the Association of American Law Schools: Proceed-
ings, pt. I, § 1, at 46 (1971). For an analysis of the problem and for varying viewpoints on it,
see Faculty Collective Bargaining and the Law Schools—A Panel Discussion, 33 Ohio St. L.J.
T43 (1972).

4% 204 N.L.R.B. No. 85, 83 L.R.R.M. 1373 (1973).

Elaborating on the rationale for Fordham University, the Board said:

[1]t is the alignment of the law faculty with the distinctive traditions and interests of

the legal profession that has influenced us strongly to give recognition to the law

faculty’s preferences as to whether they wish to remain separate, as lawyers, or to be

conjoined with their fellows in their other profession—teaching.
Congress commanded us to give professionals full freedom to remain separate

from nonprofessionals. It seems to us consistent with that congressional purpose for .

us similarly to provide like freedom for members of two professions to remain

separate, if they wish, from their colleagues in their second profession.
Id. at 11, 83 L.R.R.M. at 1377.

3¢ The facts of C.W. Post are given in the text at note 32 supra; the facts of New Haoven
are given in note 16 supra. In Detroit, Manhattan, Catholic and Adelphi, the variations from
those facts, at least insofar as the duties and remuneration of part-time faculty were con-
cerned, were not significant. Unlike the earlier cases, New York University does not contain a
detailed presentation of its facts. The Board states only those facts which are necessary to its
analysis of why a significant community of interest is not present. For a discussion of the
failure of the NLRB to provide adequate factual background in its decisions, see Grooms, The
NLRB and Determination of the Appropriate Unit: Need for a Workable Standard, 6 Wm. &
Mary L. Rev. 13, 24-28 (1965).
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the difference with respect to (1) compensation, {2) participation in
University government, (3) eligibility for tenure, and {4) working
conditions.”s! The rationale used by the Board to substantiate that
holding cites only a few important facts. Part-time faculty members
receive only a “respectable honorarium” and have a primary interest
and income .elsewhere. They are excluded from fringe benefits
granted to full-time faculty. Because they are excluded from the
university senate and the faculty council, they do not share in the
development of the institutional policies of the university. Regard-
less of how long an adjunct faculty member teaches, he is not
eligible for tenure. Working conditions of full-time and part-time
faculty members are not the same with respect to responsibilities
and workload.%?

In making the analysis that these differences warrant the exclu-
sion of part-time faculty from the full-time faculty unit, the Board
once again looked to “well-established” policies concerning unit de-
termination. Both Continental Baking Co.,% cited in the decision,
and Metropolitan Life Insurance Co.** stated the guidelines for such
determinations. According to the Metropolitan Life opinion,

The sole affirmative guide as to what constitutes an
appropriate bargaining unit is contained in Section 9(b) of
the Act. . . . Under this broad delegation of authority, the
Board, in determining whether the unit petitioned for in a
particular case is appropriate, has traditionally looked to
such factors as the community of interest among the em-
ployees sought to be represented; whether they comprise a
homogeneous, identifiable, and distinct group; whether
they are interchanged with other employees; the extent of
comman supervision; the previous history of bargaining;
and the geographic proximity of various parts of the
employer’s operation. . . .55

But the fact remains that the Board based its prior decisions on
basically the same guidelines and reached the opposite result. The
Board states that its decision is based on well-established guidelines;
however, it is submitted that the very guidelines upon which the
Board apparently relies may not justify a finding of exclusion. In
fact, applying the criteria stated in Metropolitan Life, a case can be
made for the proposition that inclusion is justified. It may be said

51 205 N.L.R.B. No. 16 at 10, 83 L.R.R.M. at 1552.

52 1d. at 10-11, 83 L.R.R.M. at 1552-53.

51 990 N.L.R.B. 777, 30 L.R.R.M. 1119 (1952}, cited in 205 N.L.R.B. No. 16 at 9, 83
L.R.R.M. at 1552,

54 156 N.L.R.B. 1408, 61 L.R.R. M. 1249 (1966).

3% 1d. at 1412, 61 L.R.R.M, at 1251 (footnotes omitted). See also Continental Baking
Co., 99 N.L.R.B. 777, 782-83, 30 L.R.R.M. 1119, 1120-21 (1952); 16 NLRB Ann, Rep. 86
(1951); 15 NLRB Ann. Rep. 19, 43 (1950); 14 NLRB Ann. Rep. 32 {1949); 13 NLRB Ann.
Rep. 36 (1948). For the relevant text of the Act, see text at note 20 supra.
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that the totality of a university faculty comprises a homogeneous,
identifiable and distinct group.*® Neither full-time nor adjunct fac-
ulty can be interchanged with service or clerical employees of the
university. The Board of Trustees, through the administrative
officers of the university, controls and supervises the activities of
both part-time and full-time faculty. Because the Board refused to
hear university faculty cases until the 1970 Cornell decision, there is
rarely any previous history of collective bargaining to consider, and
when dealing with part-time and full-time faculty who teach on the
same campus, the issue of geographic proximity of various parts of
the employer’s operation is not relevant. It is clear that a significant
community of interest based on these similarities could easily exist.

As pointed out by Member Fanning in his dissenting opinion,3?
it seems incongruous that the majority found enough community of
interest to include professional librarians in the unit of full-time
faculty. These individuals, whose duties and relationships with stu-
dents are substantially dissimilar to those of full-time professors,
could be included, while adjunct faculty were denied that right.s®
The third criterion mentioned by the Board, eligibility for tenure,*®
was viewed as a very significant factor in the leading state labor
board decision, In re Board of Higher Education.®® The New York
Board used tenure as a basis for excluding part-time faculty from
the unit of full-time employees. However, that case can be distin-
guished from New Vork University because the New York Board
based its decision, at least partially, on the fact that the City
University of New York was unusual because of its high proportion
of non-tenured faculty in relation to the total instructional staff. The
state board expressed the belief that the independence of the tenured
faculty might be compromised by allowing non-tenured personnel,
in almost equal numbers, to be included in the unit of faculty rank
personnel.®! The facts of New York University do not reveal the
presence of any similar threat. In any event, it is doubtful that the
proportion of non-tenured to tenured faculty members should be
used as a valid criterion for determination of the bargaining unit, for
it has little, if any, relevance to the bargaining process itself.®2

In an apparent effort to substantiate the conclusions it reached
the New York University Board added a footnote to explain the
policy reversal:

Our abandonment of the New Haven rule is the result
of arguments and contentions advanced by the parties in

%6 See McHugh, Collective Bargaining with Professionals in Higher Education; Problems
in Unit Determinations, 1971 Wis. L. Rev. 55, 64.

37 205 N.L.R.B. No. 16 at 29, 83 L.R.R.M. at 1557 (dissenting opinion).

8 Id.

*% See text at note 96 infra for Member Fanning's discussion of this factor.

% | N.Y.P.E.R.B. 407, 3 CCH Lab. L. Rep. [State Laws) J 49,993.84, at 61,181 (1968).

¢ Id.

%2 See discussion in text at notes 92-94 infra.
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this and other pending cases as to the function, nature, and
character of part-time faculty members. We have also been
influenced by the Board’s inability to formulate what we
regard as a satisfactory standard for determining the eligi-
bility of adjuncts in Board elections. See Member
Kennedy's dissent in C.W. Post [Center] of Long Island
University, 198 N.L.R.B. No. 79, 80 L.R.R.M. 1738
[(1972)], supplementing 182 N.L.R.B, No. 109, 77
L.R.R.M. 1001 [(1971)].63

But the footnote does not satisfactorily clarify the reasoning behind
the holding. New York University does not adequately explain the
arguments and contentions on the function, nature and character of
part-time faculty members which, according to the footnote, the
Board finds so persuasive. The Board has not yet fully stated those
arguments in subsequent opinions, for both Catholic University®*
and Fairleigh Dickinson University® exclude part-time faculty from
the unit of full-time faculty on the basis of the New York University
holding, without further elaboration. It appears that the Board has
decided that a standard of exclusion based on a mathematical for-
mula, as propounded in University of Detroit,%® is unworkable, for
in reality, the difference in interests between a part-time faculty
member teaching a course worth three credits and another teaching
a course worth only two credits is insignificant. There is thus some
logic in either including or excluding all part-time faculty members,
without regard to the number of hours taught. This conclusion,
however, does not follow from Member Kennedy's dissenting opin-
ion in C.W, Post, as the Board’s footnote would seem to imply. The
issue discussed in that dissenting opinion was not the workability of
the standard itself, but rather to whom that standard was to be
applied.®” It would seem that the majority misuses Member

83 205 N.L.R.B. No, 16 at 9 n.9, 83 L.LR.RM. at 1552 n.9.

64 205 N.L.R.B. No. 19, 83 L.R.R.M. 1548, supplementing 202 N.L.R.B. No. 11, 82
L.R.R.M. 1613, clarifying 201 N L.R.B. No. 145, 82 L.R.R.M. 1385 (1973). The original
decision and its supplement included part-time faculty in the full-time unit. Since there was a
challenge to ballots of part-time faculty, the Board retained jurisdiction, so that after recon-
sideration, and for the reasons stated in New York University, it ruled that part-time faculty
should be excluded.

¢ 205 N.L.R.B. No. 101, 84 L.R.R.M. 1033 (1973).

% 193 N.L.R.B. 566, 78 L.R.R.M. 1273 (1971). See text at notes 43-45 supra,

§7 Member Kennedy was not specifically objecting to the inclusion of part-time faculty in
C.W. Post, nor was he objecting to a formula to determine who should be included. What he
did oppese was a procedure which allowed the revision of eligibility rules after an election had
been held, He agreed with the hearing officer that adjunct professors when not teaching are
not temporarily laid-ofi employees but rather “non-seasonal employee contractors between
jobs.” 198 N.LLR.B. No. 79 at 9, 80 L.R.R.M. at 1740-41 (1972) (dissenting opinion),
supplementing 18¢ N.L.R.B. No. 109, 77 L. R.R M. 1001 (197!1). As there is no assurance
that adjunct facully members who taught in the past will teach in the future, only part-time
professors who were actually teaching during the semester when the election is directed and
held should be eligible to vote. 198 N.L.R.B. No. 79 at 9, 80 L.R.R.M. at 1740-41 (1972}
(dissenting opinion).
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Kennedy's argument by citing it as supportive of the New York
University holding.

A major question arising from the New York University deci-
sion is why the Board considered it necessary to establish a definite
standard concerning part-time faculty members. In so doing, the
Board seems to disregard its general policy of classifying part-time
employees on a case by case basis. Ordinarily, the Board makes
individual decisions by comparing the work situation of the em-
ployees in question with that of the full-time employees of the
employer.®® Often the major factor considered is the regularity of
the employee’s participation, not the number of hours worked,®® for
Board policy has been to include regular, part-time employees.”® In
contrast to the university faculty cases, a policy of refusing to create
a standard definition of regular part-time employees has been sanc-
tioned in other situations, as in President & Dirvectors of Georgetown
College for Georgetown University,”! a case involving service and
maintenance employees, wherein the Board said: “This holding
is . . . based on the facts of this case and is not to be construed as a
standard definition of regular part-time employees applicable to all
universities or colleges.””? A primary example of this general policy
appears in the Board’s consideration of cases involving student
employees: the decision to include or exclude is based on the circum-
stances of each case.”’® Similarly, the Board presently considers the
status of department chairmen on a case by case basis.”* Thus,
while the Board does have broad discretion to establish rules con-
cerning the process of unit determination, it is submitted that the
New York University decision fails to present any strong reason for
the creation of an inflexible standard to be applied toward part-time
faculty in this area of Board jurisdiction.

In New York University, one of the parties, the New York
University Faculty of Law Association, opposed the inclusion of
part-time faculty within the full-time unit. An interesting problem
would arise, however, if a case were presented to the Board in
which the parties stipulated to the inclusion of the part-time
faculty.”® Board policy is to accept stipulations unless the inclusion

68 See, e.g., Delto Co., 202 N.L.R.B. No. 145, 82 L.R.R.M. 1725 (1973), where five
part-time employees working at different jobs were included in the full-time unit.

8% E.g., Grimaldi Buick-Opel, Inc., 202 N.L.R.B. No. 59, 82 L.R.R.M. 1797 (1973).

70 21 NLRB Ann. Rep. 63-64 {1956).

" 200 N.L.R.B. No. 14, 82 L.R.R. M. 1046 (1972).

7t Id, at 7, 82 L.R.R.M. at 1048. The Board accepted the employer's classification of
regular part-time employees (those working 20 hours or more per week), and included such
employees in the same unit as full-time service and maintenance personnel. But students were
excluded from the unit because they were temporary employees working under a different pay
scale.

7 Compare Barnard College, 204 N.L.R.B. No. 155, 83 L.R.R.M. 1483 (1973), with
Delto Co., 202 N.L.R.B. No. 145, 82 L.R.R.M. 1725 (1973).

74 See note 28 supra.

7 See Adelphi University, 195 N.L.R.B. 639, 79 L.R.R.M. 1545 (1972).
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or exclusion contravenes the Act or established Board policy.”®
Assuming that New York University now becomes “established
Board policy,” the Board would deny to employees the right to
organize in the manner desired, a right which section 9(b) of the
NLRA strives to protect. Even where there are no stipulations, if
both part-time and {full-time faculty wish to be represented by a
single combined unit, Board policy will now frustrate their goals. It
would seem that by disregarding the desires of the employees seek-
ing to organize, the Board would be undermining rather than foster-
ing effective collective bargaining.

New York University also fails to discuss the classification of
“terminal contract” faculty members—those hired for full-time
teaching for only a specific length of time. In Manhattan College,””
the Board found that

ftihere is no evidence to suggest that those currently on
“terminal contract” were hired other than as permanént
employees, subject to termination the same as any other
employee in the unit. While they remain on the faculty
they have a substantial community of interest with their
colleagues . , . .78

Likewise, a comparison of these faculty members to regular full-time
faculty, using the New York University criteria, would tend to show
a significant community of interest. At least in terms of compensa-
tion, participation in university government, and working condi-
tions, “terminal contract” faculty are probably closer to full-time
faculty than to adjunct faculty. Indeed, tenure may be the only
distinction which can be drawn to separate these individuals from
full-time faculty. In New York University, the Board did not indi-
cate whether compliance with all four conditions was necessary in
order for an employee to be included in the unit of full-time faculty.
If “terminal contract” faculty members are to be included in the
unit, the Board will be forced to give a more detailed and satisfac-
tory analysis of its New Vork University holding.

The two dissenting opinions by Chairman Miller and Member
Fanning raise additional questions concerning the rationale of the
majority opinion. The dissenting opinion of Chairman Miller stres-
ses the problems of fragmentation which he believes will result from
the majority holding. The chairman claims that the majority errs
both in disenfranchising part-time faculty members and in disallow-
" ing a unit which offers the optimum in bargaining stability.”® Be-
cause he is sure that the part-time faculty members fit the Act’s
definition of employees, Chairman Miller predicts that separate

' Harvey Russell, 145 N.L.R.B. 1486, 1488, 55 L.R.R.M. 1165 (1964). See also Delto
Co., 202 N.L.R,B. No. 145 at 8 n.12, 82 L.RRM. 1725, 1727.

7 195 N.L.R.B. 65, 79 L.R.R.M, 1253 (1972).

™ Id. at 66, 79 L.R.R.M. at 1254, :

™ 205 N.L.R.B, No. 16 at 22, 83 L.R.R.M., at 1555 (dissenting opinion).
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units for such employees will have to be approved, and he sees
practical problems in bargaining as a sure result. Chairman Miller's
contention is that the units of full-time and part-time faculty will be
fighting for the same benefits, each unit at the expense of the other.
As university administrators will not be able to satisfy both groups,
they will be forced to seek accommodations, which will be exceed-
ingly difficult since the two groups are separate and autonomous,
with no one to speak for both.® While Chairman Miller admits that
some of the same difficulties arise with the creation of a separate
unit for law faculty, he sees that determination as “consistent with
the legislative history of the Act, which demonstrates that Congress
did not wish us to ignore traditional craft and professional interests,
even though the result of recognizing those interests might provide
less than optimum industrial relations stability.”®!

Chairman Miller is correct in asserting that the creation of two
separate units could make the bargaining process itself. more
difficult, although the struggle between part-time and full-time fac-
ulty which he sees as inevitable is not entirely the result of the
creation of separate units. In the unusual situation where a univer-
sity has sufficient assets to meet the needs of both the full-time and
adjunct faculty members, it might be said that Chairman Miller.
disregards “[t]he historic faculty view . . . that the very nature of
their work requires that they band together as a community of
scholars in order to do their work freely and completely.”? Even
though they are forced to bargain in a separate faculty unit, part-
time faculty do not necessarily seek to improve their position at the
expense of full-time faculty members. Many part-time faculty mem-
bers hope eventually to work into a position as a full-time faculty
member; to try to restrict the benefits gained by full-time faculty
would defeat their own personal goals. While the part-time unit
might attempt to gain added fringe benefits or even a type of
modified tenure, such gains would not necessarily be detrimental to
full-time faculty. And it seems logical that part-time faculty would
not fight against salary increases for full-time faculty, as the part-
time salary scales are often based on the same qualifications as
full-time scales and then modified -on the basis of the number of
hours taught.’? However, in the more common situation, where the

® Id. at 21, 83 L.R.R.M. at 1555 (dissenting opinion). .

B Id. at 22, 83 L.R.R.M. at 1555 (dissenting opinion). The Board has recognized that
certain craft groups may be entitled to representation through individual rather than
company-wide units. For discussions on the issue of craft severance, see Note, 19 Case W.
Res. L. Rev. 327 (1968); Note, 19 S.C.L. Rev. 429 {1967).

52 McHugh, supra note 56, at 64.

¥ This rationale is probably more applicable to the part-time faculty member in the
general university, particularly in the field of arts and sciences, than to a part-time teacher in
a professional school such as law. The particular interests of a part-time law professor make
him different from the average part-time faculty member. A part-time law professor is likely
to teach a course in his area of expertise while carrying on a full-time practice in that
specialty. It is doubtfu) that he desires to enter the teaching profession to any greater degree.
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university lacks adequate assets and resources, the conflict between
full-time and adjunct faculty members over the allocation of those
resources may very well be heightened by the division into two
bargaining units,

Member Fanning's dissent in essence revolves around one
proposition: the reasons upon which the majority relies provide no
valid basis for distinguishing between full-time and part-time faculty
members. He concludes that “tenure track” is the major factor for
the majority, and in his opinion, such a factor should not be deci-
sive. Rather, part-time and full-time faculty belong in the same unit
because “[t]heir basic function—teaching-—provides the necessary
and overriding unifying interest.”* Member Fanning suggests that
the very factors upon which the majority relies to establish separate
units in fact require the establishment of a single unit. As teachers,
the essential duties of full-time and part-time faculty are the same.
Therefore, the Board’s concern should be directed toward the
faculty’s community of interest in the performance of the function of
teaching, and other tangential functions should not be allowed to
obscure the judgment.®s

Member Fanning discusses in detail the four factors upon
which the majority premises its decision, introducing much more
factual material than does the majority. While the majority states
that the pay of part-time faculty is merely a modest sum correspond-
ing to a respectable honorarium,®® Member Fanning believes that
the amount paid is not disproportionate to the amount of time
required for part-time teaching, in comparison to that required of a
full-time professor. Therefore, in his opinion, both the work and pay
of part-time faculty are sufficiently related to the work and pay of
full-time faculty to support the inclusion of both in a single unit.8’
Member Fanning seems to disregard the added fringe benefits which
accrue to full-time faculty members, as he does not even mention
any influence those benefits might have on determining whether the
compensation granted is equivalent. The majority opinion stresses
that the working conditions of full-time and part-time are not the
same, largely because of the extra responsibilities, in terms of re-
search and participation in university affairs, which engage the time
of the full-time professor.®® In rebuttal, Member Fanning states that
the faculty are professional teachers,; not professional researchers or

His interest in financial rewards is minimal and the probabilities of any organization with his
part-time colleagues are almost nonexistent. By excluding part-time law faculty, the Board
effectively prevents this professor from cbtaining any representation at all, But it is perhaps
this very lack of interest which justifies excluding part-time law faculty from the full-time law
faculty unit. Nevertheless, that argument has litile basis when applied to the situation of a
part-time professor in the field of arts and sciences,

84 205 N.L.R.B. No. 16 at 28, 83 L.R.R.M. at 1557 (dissenting opinion).

¥ Id. at 23, 83 L.R.R.M. at 1555 (dissenting opinion).

86 Id. at 10, 83 L.R.R.M. at 1552,

"7 Id. at 24-25, 83 L.R.R.M. at 1556 (dissenting opinion),

5 Id. at 11, 83 L.R.R.M. at 1553,
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professional citizens. Not all full-time faculty members are involved
in such research or university citizenship activities; therefore, that
difference should not be given controlling weight.?® In the same
manner, not all full-time faculty have a voice in university gover-
nance, and perhaps even more important, full-time faculty who do
participate lack ultimate authority, a factor which Member Fanning
says must be weighed in determining the impact of this considera-
tion on unit determination.®® In addition, Member Fanning ques-
tions whether the role of faculty members in determining university
policy should be considered at all in the determination of the bar-
gaining unit.?' As the majority stated when it quoted from
Kalamazoo Paper Box Corp.,% in order to foster efficient and stable
collective bargaining, unit determination must relate to the factual
situation in which the parties must deal.®* The issues which will be
decided through negotiations between the bargaining unit and the
university administration are the only issues which should be rele-
vant in determining whether a community of interest exists. Thus
Member Fanning indicates that only if the Board classifies matters
of university policy as necessary items of negotiation between ad-
ministration and faculty will they affect the community of interest
between part-time and full-time facuity members.%¢

Like Chairman Miller, Member Fanning decries the fragmenta-
tion which the majority’s decision could promote. He claims that in
forcing the university to bargain over identical subject matter with
the collective bargaining representatives of different factions of the
same faculty, the impediments to effective collective bargaining
which the majority is trying to ‘avoid will be produced and
enhanced.?® According to Member Fanning, the majority opinion
makes the “tenure track” the basic line of division upon which
part-time faculty are excluded from the full-time unit. It would seem
then that inclusion necessarily means that the faculty member in
question holds a position at least leading to eligibility for tenure.
However, Member Fanning notes that not all full-time faculty who

8 Id. at 25, 83 L.R.R.M. at 1556 (dissenting opinion). Member Fanning maintains that,
in computing the workload of the full-time faculty member, the majority included time spent
day-dreaming and lying awake at night. He finds it difficult to understand why, when
part-time faculty engage in similar activities, the activities are unrelated to their jobs as
teachers, so such time cannot be included in their workloads.

% Id. at 25-26, 83 L.R.R.M. at 1556 (dissenting opinion).

91 Id. at 26, 83 L.R.R.M. at 1356 (dissenting opinion).

92 136 N.L.R.B. 134, 49 L. R.R. M. 1715 (1962).

9 205 N.L.R.B. No. 16 at 11, 83 L.R.R.M. at 1553, citing Kalamazoo, 136 N.L.R.B.
134, 137, 49 L.R.R.M.. 1715 (1962).

94 205 N.L.R.B. No. 16 at 25-26, 83 L.R.R.M. at 1556 (dissenting epinion). For a
discussion of whether management's non-labor policies may be mandatory issues of bargain-
ing, see Note, Collective Bargaining and the Professional Employee; 69 Colum. L. Rev. 277
(1969). .
% 205 N.L.R.B. No. 16 at 26-27, 83 L.R.R.M. at 1556 (dissenting opinion}.
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were included in the NYU unit are on a tenure track. Moreover, the
fact that a faculty member does hold such a position does not
necessarily mean that his interest in the unit is any greater than that
of an adjunct faculty member with a continuing association with the
university over a period of years.%6

Overall, the dissenting opinion of Member Fanning appears to
be a rational and well-reasoned analysis of the factual situation
presented by New York University. While Chairman Miller is basi-
cally concerned with the same issue, fragmentation, it is Member
Fanning who explores the problem in depth, thus establishing what
appears to be a viable alternative to the majority stand. Member
Fanning’s position is greatly strengthened by the fact that the major-
ity fails to show substantial background and reasoning for the deci-
sion which is reached. Thus it is impossible to determine exactly
how much Member Fanning’s interpretation of the facts differs from
that of the majority. As a result, one is inclined to join in the
viewpoint of the dissent, where facts are given, rather than to rest
upon the majority's analysis alone.

It is submitted that in choosing to exclude all adjunct faculty
members, the Board has failed to give adequate consideration to the
problems raised by the two dissenting opinions, and, in particular,
has failed to deal with the problem of fragmentation, A major policy
of the Act is to encourage effective collective bargaining.®” Since
New York University does not give any convincing reason why a
single faculty unit is not appropriate, it is difficult to see how the
policy is being effectuated when employee groups found appropriate
become increasingly more numerous and the number of employees
represented by each unit decreases. While a unit which gives to
employees the greatest degree of bargaining power should not neces-
sarily be favored,®® it would seem that some attention should be
given to the probable results of establishing muitiple units among
the employees of one employer. The problem is related to both
holdings of New Vork University—the establishment of a separate
unit for the law faculty, and the exclusion of part-time faculty from
the unit of full-time employees.

In a footnote in Fordham University,®® the Board recognizes
that the factors which made the law faculty unique, thus entitling it
to separate representation, could easily be applied to other profes-
sional schools, resulting perhaps in multiple fragmentation of a
university faculty. In a large university with many professional
schools, the process of collective bargaining would therefore be
greatly complicated. As former Secretary of Labor W. Willard Wirtz

% Id. at 27, 83 L.R.R.M. at 1557 (dissenting opinion).

97 See 29 U.S.C. § 141 (1970).

% Continental Baking Co., 99 N.L.R.B. 777, 782 n.11, 30 L.R.R.M. 1119, 1120 n.10
(1952).

# 193 N.L.R.B. 134, 137 n.11, 76 L.R.R.M. 1177, 1181 n.11 (1971).
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has stated, the creation of separate units may affect the entire sphere
of university governance.!'%® He argues that

the importance of participation of the law faculties in uni-
versity governance as a whole, and . . . the belief that legal
education should be tied more and more closely to the rest
of education [lead] to the conclusion that the separate bar-
gaining unit decision is a mistake.!?!

To a somewhat lesser extent, the same arguments could be made
when other professional schools are involved, although it is law
faculties which have traditionally played a unique role in university
government. In any event, that decision for separate units may have
been compelled by “long-established unit determination policies with
respect to craft and professional groups,”'®? and thus result in
“necessary” splintering.'%3

It is submitted that the fragmentation caused by the exclusion
of part-time faculty is harder to justify. In New York University, the
Board expressly reserved to a later decision the issue of whether a
separate unit of part-time faculty members would be appropriate.'%
In In ve Board of Higher Education,'®® the New York Labor Board
found that a separate negotiating unit was appropriate for part-time
faculty, and as Chairman Miller pointed out, it is difficult to see
how, if part-time faculty are “employees” under the Act, they could
be excluded entirely from the privileges of collective bargaining.!®
Thus New York University appears to have carried the NLRB much
further toward the creation of independent bargaining units for
separately identifiable disciplines and employee groups. The results
of such classifications are not yet known. One possible result may be
a tendency on the part of university administrators to try to avoid
altogether any connection with collective bargaining under NLRB
jurisdiction. University administrators may view as impossible a
situation in which they are forced to attempt negotiations over the
same problems with numerous representatives. The consequence

190 Faculty Collective Bargaining and the Law Schools—A Panel Discussion, 33 Ohio St.
L.J. 743, 763-64 (1972}

101 Id. at 764. See questions and comments, id. at 769-80, for additional opinions and
analyses of the problem.

182 New York University, 205 N.L.R.B. No, 16 at 22, 83 L.R.R.M. at 1555 (dissenting
opinion). See Note, 19 Case W. Res. L. Rev. 327 (1968); Note, 19 S.C.L. Rev, 429 (1967).

1% For a state decision which held that a separate unit for medical school faculty
members was not appropriate because it would unduly fragmentize the teaching faculty unit,
see In re Wayne State University, 3 CCH Lab. L. Rep. [State Laws] T 49,998.93, at 61,614
{Mich. Employment Relations Commission 1972).

164 2p5 N.L.R.B. No. 16 at 12 n.12, 83 L.R.R.M. at 1553 n.12.

105 1 N.Y.P.E.RB. 407, 3 CCH Lab. L. Rep. [State Laws] 1 49,993.84, at 61,181
{1968). Accord, In re State Colleges, 3 CCH Lab. L. Rep. [State Laws] § 49,995.17, at 61,323
(N.]. Public Employment Relations Commission 1969). Contra, In re Lansing Community
College, 3 CCH Lab. L. Rep. [State Laws] 1 49,998.58, at 61,584 (Mich. Employment
Relations Commission 1971},

106 705 N.L.R.B. No. 16 at 21, 83 L.R.R.M. at 1555 (dissenting opinion).
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may be that university officials who might have been quite willing to
accept as inevitable the advent of collective bargaining with a single
faculty representative will now attempt to prevent the development
of any labor organization on the campus.!%’ The decision in Cornell
University'%® served to stimulate widespread faculty organi-
zation.!'%® In effect, New York University may well serve to hinder
the continued growth of that movement. If the decision does not
discourage collective bargaining on the university campus, the ques-
tion will become

[wlhether it will be possible to devise meaningful classes of
disciplines, such as the professions, the natural sciences,
the social sciences, the humanities, the arts, and so on, in
order to hedge against an utterly chaotic fragmentation
into multifarious bargaining units for all of the separately
identifiable disciplines. . . .!'?

The New York University decision itself cannot answer such a
question; it can be answered only after the standards of New Vork
University are applied to future Board cases.

New York University is an important decision in the field of
collective bargaining in a university setting. After Cornell sanctioned
NLRB jurisdiction in this area, the Board was faced with problems
of unit determination which it attempted to solve by using guidelines
traditionally applied to industry. Apparently the result of the appli-
cation of industrial rules to university situations was unsatisfactory
to the Board. Thus the Board promulgated a new policy in New
York University: part-time faculty members do not have a
significant, community of interest with full-time faculty, and thus
they must be excluded from the bargaining unit of full-time faculty.
This policy differs in significant respects from Board policy in other
fields of employment. Although the new standard ends the need for
a case by case evaluation of the status of part-time faculty members,
it does cause problems of both interpretation and application, par-

187 Such a resuit may perhaps be indicated by the New York University situation itself.
Pursuant 1o the Board decision, elections were conducted in November 1973. The university
administration strongly suppoerted the position that no agent be elected to represent the faculty
members. The law faculty voted in favor of a separate bargaining unit and chose representa-
tion by the New York University Faculty of Law Association. In the university-wide elec-
tions, however, there was no clear majority, the votes having been cast for three possible
alternatives: United Federation of College Teachers, Local 1460 (310}, American Association
of University Professors (255), and No agent (299). N.Y. Times, Nov. 17, 1973, at 35, col, 2.
The AAUP subsequently withdrew its challenges to 48 ballots, so a runoff would be held
between the United Federation of College Teachers and the No agent position in order to
obtain the required clear majority. N.Y. Times, Nov. 21, 1973, at 37, col. 7.

108 183 N.L.R.B. No. 41, 74 L.R.R. M. 1269 (1970).

199 See Comment, The Appropriate Faculty Bargaining Unit in Private Colleges and
Universities, 59 Va. L. Rev. 492, 492-94 & nn.6-13 (1973), for a discussion of faculty
unionization in response to the Cornell decision.

1% Sands, The Role of Collective Bargaining in Higher Education, 1971 Wis. L. Rev.
150, 169.
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ticularly with respect to “terminal contract” faculty members. In
addition, the majority opinion does not seem to present adequate
justification for the absolute rule it creates. The dissenting opinions
of Chairman Miller and Member Fanning raise substantial criti-
cisms, e.g., that the problem of fragmentation is real and should be
given careful consideration when bargaining units are determined.
The NLRB has asserted jurisdiction over private colleges and uni-
versities in order “‘to insure the orderly, effective and uniform appli-
cation of the national labor policy.”!!" Because of the inflexible
nature of the Board’s opinion in New York University, and because
the ruling departs from the policies generally followed in other areas
of Board jurisdiction, one may question whether this goal has been
satisfied.

KATHLEEN E. SHANNON

111 Cornell University, 183 N.L.R.B. No. 41 at 13, 74 L. R.R.M. at 1274,
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MORE THAN MEETS THE EYE

Many attorneys subscribe to Shepard's Citations
just for the citations to cases by their own state
and the federal courts,

Here's what they get in addition:

1.

Citations to early
cases of their stafe
by all state and fed-
eral courts

. Cross references to

and from the corre-
sponding unit of the
National Reporter
System

. Citations in law re-

view articles

Citations in annota-
tiond of the Ameri-
can Law Reports

. Citations to the

United States Con-
stitution

. Citations to the

United States Code

7.

10.

11.

12,
13.

14,

Citations to the
United States Stat-
utes at Large

. Citations to their

own state codes

Citations to laws not
in the code

Table of state acts
cited by popular
names

Citations to Ordi-
nances

Index to Ordinances

Citations to Court
Rules

Access on request to
citations to authori-
ties of other juris-
dictions

There’s a lot more to Shepard's Citations than
meets the casual eye. And the wealth of research
material that it makes available can be placed at
your disposal at a nominal cost.

SHEPARD'S CITATIONS

McGRAW-HILL, Inc,
COLORADO SPRINGS
COLORADO 80901

SERYING THE LEGAL PROFESSION FOR 100 YEARS




With todny’s torrent of legal literature
in fields relevant to corpomate practice ity
not at all serprising. The volume and the
variety of reporters, binder and loascleaf
services, special volumes, digests and find-
en can quickly sweep past you to their
places on the sheives. Though you resolve
to sort them through for a thread of
unlty, moment and development, you
often imply humanly cannot.

The Bosion College Industrial & Com-
mercial Law Review cannot stem the
flood. But it certainly can help the corpo-
rate practitioner stay afloat by giving him
s sense of perpective, currency and an
organized survey of his fields. Like all
excellent Lnw reviews the Boston College
Industrial & Commercial Law Review
presents carefully selected scholarly
thought on legal developments. But,
unlike any other law review in the nation,
it publishes only material having an im-
pact in industrial and commercial sreas,
That means six yearty issues zerolng in on
securities law, Inbor law, antitrust and
trade regulationy, taxation, banking, envi-

tal law, ial law, corpo-

rate law, and other, fields that may have
special ramifications in the industrial and
commercial sector. [t means a thorough
Annual Survey of Labor Law, as well es
frequent special issues, such a1 our recent
issues “The Revenue Act of 1971 and
“Recent Developments in Environmentsl
Law.” both published this year. In the
year to come the Boston College Indus-
trial & Caommercial Law Review will con-
tinue to bring sensitivity, organirzation
and thoroughness to the specific and cer-
tain corporate ficlds of law. In the forth-
coming volume there will be two special
issues. One will focus on environmental
law, including an examination of S.E.C.
registration statements — new regulations

g envi tal impact disclo-
sure. Our other special issue will examine
developments in labor relations law, and
will include the Review's thirteenth
annual labor law survey, as well as discus-
sion of the Occupationa) Safety and
Health Act and pending pension reform
fegisiation, Aside from these special
issues, there will be 8 number of articies
relevant to corporate practice, for ex-

CAUGHT IN THE
FLOOD?

smple, an article by Eardl Kintner on
international wipects of American anti-
trust laws, and a detailed examination of
the Nationnl Labor Reiations Board's
back pay remedy by N.L.R.B. Regional
Director, Robert F. Fuchs.

The Boston College Industrial & Com-
mercial Law Review doesn't hope to stem
the daily decisional flood. Yet we are sure
that it can chart corporate counsel a
thoughtful way through the waters,

The Boston College Industrial & .
1 Commercial Law Review :
* Boston College Law School

¢ Brighton, Mass. 02135

Please enter my one year subscription
: for $10,50.
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