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During the 1970's, the Burger Court rendered a series of crucial deci-
sions which appear to redefine the relationship among local governments, in-
dividuals, state governments and the federal government. Some of these cases
required rulings on claims that certain local government policy choices had
violated the constitutional rights of individuals,! while others required a de-
termination whether the federal or the local policy choice should prevail.?
They involved such diverse subjects as the zoning practices of a Chicago sub-
urb, alleged to infringe upon equal protection rights,® and the conditions at-
tached (o receipt of federal health care funds, alleged to violate the tenth
amendment.* In some cases, local governmem policy decisions were upheld;®
in others, they were invalidated.® Though city attorneys, real estate develop-
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! Ser, e.g., Ambach v. Norwick, 441 U.8. 68 (1979): Moore v. City of East
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ers, environmentalists and others whose plans revolve around municipal af-
fairs must seek guidance trom this enitre range of opinions, commentators
have generally focused upon a single term of the Burger Court or have sur-
veyed only decisions in particular fields. By contrast, this article explores an
array of Burger Court decisions in a variety of fields that impact directly
upon local governments as political entitics. It attempts, first, 1o articulate the
themes underlying the Court’s developing federalism and. second, 1o suggest
the conceptual and practical shortcomings of these themes.?

The first section views federalism, as expounded by the Burger Court,
from a local government perspective. A general pattern of broad judicial def-
erence to local government programmatic choices, as against constitutional
rights asserted by individual litigants, emerges. This federalism-based defer-
ence to local “self-rule™ is, however, subsumed within a larger pattern of
Burger Court deference 1o Congress. Though the Court has made a brief and
dramatic attempt to impose some limits on congressional interference with
local governments in their capacity as providers of services,* this doctrinal
innovation appears likely to protect litle more than local (and state) govern-
ment structural arrangements. The result is that appropriately crafted con-
gressional cnactments. whether to advance individual rights or to promote
general welfare, can nearly always overbear the Court-espoused federalism
restraints on national policymaking.

Since a congressional spending program (with conditions reflecting na-
tional goals attached to the receipt of federal aid) is the most effective means
of overriding “state sovereignty” and local government authority, the article
next turns o an analysis of the current local financial pressures created by the
taxpayers’ revolt and urban fiscal crises of the 1970’s. These pressures, it is
suggested, severely impair the ability of local government officials 1o bargain
with federal administrators for assistance and, as a corollary, force the former
to accept increased federal control over their affairs. Hence, the restraints
upon federal government overreaching in this relationship will be the result
more of financial than of judicial developments. Indeed, some of the Court’s
recent opinions may actually weaken the overall bargaining position of local
government actors,

Finally. the article examines the area of aesthetic and environmental reg-
ulation as a case-in-point 1o illuminate and test the conclusions reached. It
then projects likely political and legal scenarios for local governments during
the new decade.

I. SETTING THE STAGE~POLITICAL
AND CONSTITUTIONAL PRINCIPLES
A. Local Government Roles

“It is for men to choose whether they will govern themselves or
be governed.”
— Henry Ward Beecher (1887)%

? While much ot the analysis applies o siate-federal refations as well. this
article examines the Burger Court’s constitutional development primarily through a
local government lens.

* See National League of Cides v. Usery, 426 U.S. 833 (1975).

* H. BeecHer, PrRoVERBS FROM PLymourn Pureir (1887).
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“Government is a contrivance of human wisdom to provide for
human wants.”
—Edmund Burke (1790)1'°

The social science literature about American local government identifies
two principal governmental roles: (a) local governments are (or can be) organs
of democratic self-rule, and (b) local governments provide basic public services
to their constituents.’’  Since controlling the provision and mix of local ser-
vices is an important reason for seeking and maintaining political self-rule,
these two local government roles are often interrelated. Yet, they are concep-
tually distinct perspectives, and they must be distingutshed in order 1o provide
an adequate elaboration and critique of the Burger Court decisions aftecting
local government.

The selt-rule perspective is a manifestation of the deeply felt notion, ar-
ticulated as part of democratic theory, that government is most effective when
it is closest to the people. It was the principle behind the creation of the
tfederal system and the Massachusetts town mecting '* during the carly history
of our country, the home rule reforms of the [875-1912 period,'® and the
urban “community control” movement in the 1960's.'* As these historical

" K. Burki, REFLECTIONS ON THE REvVoLUTION IN France 88 (1741).

't See, e.g.. C. AbRIAN, GOVERNING OUR FIFrY STATES AND THEIR COMMUNITIES
92-95 (1963): E. BanrieLp & §. Wicsox, City Pouitics 18-24 {1963): D. YaTes, THe
UxcoveErnabLE Crry: THE Pourrics o UrsBan PROBLEMS anp PoLicy MAKING xi-xiil,
4-10 (1979).

12 See |.F. ZiIMMERMAN, THE NEw ENGLAND Towx MEETING: A TENACIOUS IN-
sTITUTION (1Y67).

" These were the “formative years,” but many states (especially in New Eng-
tand and the South} did not adopr home rule provisions unil after World War 11, See
Vandlandingham, Municipal Home Rude in the United States, 1(h WinLiam & Mary L. Rev,
269, 270, 277 (1968). As a political symbol “home rule” was a raillying cry for munici-
pal reformers, who often did not agree upon the extent of local autonomy to be
achieved, or the methods of achiceving it. Thus, it was difficult to translate their
abstract politcal demands into precse constitutional and siatutory provisions. See Rich-
land, Constitutional City Home Rule in New York: 11, 55 Corum. L. Rev. 398, 623 (1955);
Sandalow, The Limits of Municipal Power Under Home Rule: A Role for the Courts, 48
Minvn. L. Rev. 643, 645 (1464) [hereinafter cited as Sandalow): Sperling, Municipal
Income Taxation and Home Rule, | Urs. Law. 281, 283-84 (146Y9). Two general princi-
ples can. however, be distilled trom the subsequently adopted home rule provisions—
the affirmative grant of local powers 1o municipalities and the restriction of state legis-
lative interference with municipal affaivs. See Hyman, Heme Rule in New York 1941-
19635 Retraspect and Prospect. 15 Burraro L. Rev. 335, 336 (1966): Sandalow, supra, at
667; D. MaxpeLker & D. NETSCH, STATE AND Locar GOVERNMENT 1IN A FEDERAL Svs-
TEM 1749-86 (1977) Thercinafter cited as MANDELKER & NeTscH].

 Sre H. Hariman, NEIGHBORHOOD CONTROL OF PuBLIC PROGRAMS (19700 M,
KoTLER, NEIGHBORHOOD GOVERNMENT 36 (1964); D. YaTes, NEIGHBORHOOD DEMOC-
racy 4 (1973) [hercinafter cited as Yates]; Nordlinger & Harvdy, Urban Decentraliza-
tion: An Evaluation of Four Models, 20 PusLic Pourcy 359 (1969) [hereinafier cited as
Nordlinger & Hardy]. The 1968 conflicts between parents sceking “community con-
trol” over New York City's public schools and the teachers union which opposed it
drew substantial public atention. See M. BERUBE & M. GrrreLL. CONFRONTATION AT
Ocean HiLL-BrownsvinLe: NEw YOrRK CiTy ScHooL STrikes or 1968 (14649); N,
Levine & R, Conen, Qcean Hhne-BrownsviLie: SchooLs 1x Crisis (1U0649), For sub-
sequent developments, see Rebell, New York's School Decentralization Law: Twe and a Half
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examples suggest. self-rule actually is composed of two subelements —citizen
participation and community self-determination. The first focuses on proce-
dures. such as town mceetings and referenda, which make it possible for local
citizens to participate in government decistons. The second involves the power
of a local majority to make collective choices about the character, composition,
and quality of its community. free of interferences from other levels of gov-
ernment.””  Although there are important ditferences, both citizen participa-
tion and community self-determination place substantial emphasis upon input
into decisionmaking and control over the local political process. They both
raise the question, "Who decides?™ '8

On the other hand. many citizens and commentators have adopted
Burke's notion that government’s main purpose or role is to provide ser-
vices.'”  Under this view, local government is merely an administrative unit
within a larger system of state and federal public authorities, and ,functional
cfiiciency —output —is the primary value. The principal policy question then
becomes which level of government will most efficiently provide various pub-
lic services.”  The main concern is not who controls decisions about service
delivery, but rather the levels, costs, and types of services delivered.

B. Legal Typecasting

In the United States, because of the institutionalization of the federal
system n the national Constitution and of home rule in state constitutions {or
statutes), these general political concepts are considered, it at all, only in the

Years Later, 2 L. & En. 1, 20, 30 (1973); Comment, Conflict Resolution in a Politically
Decentralized Local Govermment System, 11 CoLum, J.L. & Soc. Proe. 629 (14975).

¥ For a discussion of the importance of state sovercignty as a means ol pro-
tecting individual paricipation as well as improving governmental processes. sce Ka-
den, Politics, Money and State Sovervignty: The Judicial Role, 79 Corum. L. Rev. 847,

53-57 (1979) [hereinalter cited as Kadenl.

1% Urban political scientists have long been concerned with the question of
whoe has power, The community power debate often involved acrimonious exchange
between the “power ¢lite” school, with Floyd Hunter as progenitor, and the “pluralist”
school, led by Robert Dahl, See R, Dani, Wro Goverxs?: DEMoCRAGY AND POWER 1IN
AN Asmerican Crry (1961): F. Huxrter, Community Power Srtrucrure (1953). Modern
policy studies revolve around much more detailed questions about the process of
decision-making and the exercise of power through the policy-making process. See
Yares, supra note 14, at 10-11; see also Clark, Whoe Governs, Where, When and with What
Effects? in CoMMUNITY STRUCTURE AND DECISION-MAKING! COMPARATIVE ANALYSES (T,
Clark ed. 1968).

' This was for example, the perspective of those who advocated administra-
tive decentralization as an alternative to community control. See, e.g.. Connery, Govern-
ing the City, in GoverNING THE Crry 6 (R, Connery & D. Caraley eds. 1969); Kaufman,
Bureaucrats and Organized Civil Servants, in id. at 45, 53: Macchiarola, Decentralization —
the Right Answer to the Wrong Questions?, N.Y. Arratrs 111, 114 (Spring 1974). See also
Nordlinger & Hardy, supra note 14, a1 359, 381-83, .

B See Geltand, Decentralization —London and New York, at 1-6, 15-18 (Trinity
Term 1974) (M. Phil, thesis, Oxford Univ.) [hereinafier cited as Gelfand, Decen-
tralization]. See generally R. DanL & E. Turre, 81z anp DeMocracy (1973); AREA AND
Power, A THEORY OF Locat, GOVERNMENT (A. Maass ed. 1954),
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context of narrower legal issues. Put in simplest form, when a particular local
government “action™'* is judicially challenged, the court must ask itself:

(1) does this government have the authority to perform this action?;

(2) does some other (special district, state, federal) government have
conflicting authority and, if so, which: should prevail?; and

{8) is this action beyond the scope of any government's authority?

The first question, which involves tracing grants of authority through
constitutions, statutes, and ordinances, is not considered in this article. The
second question requires the resolution of conflicts among federal, state, and
local prerogatives. The Burger Court's handling of federal-local (and federal-
state) conflicts, with its emphasis on the service-provider role of local (and
state) government, is developed in Section I11. State-local conflicts are consid-
ered in this article only insofar as they are affected by the resolution of other
types of conflicts.?® The third question involves a determination whether the
challenged exercise of local government self-rule is delimited by individual
rights. The Burger Court's approach to this question is elaborated in the next
section.

II. RAISING THE CURTAIN-—
THr PRINCIPLES APPLIED

The Burger Court has shown its greatest deference to local self-rule in
cases where it has rejected claims against local governments premised directly
upon the Constitution. This deferential pattern is reflected not only in the
Court's treatment of numerous substantive constitutional rights, but also in its
handling of maters that might generally be considered procedural. In all
these cases, the Court has ruled, in effect, that local self-determination over-
rides both individual choice and tederal court decisionmaking at the behest of
individuals, reserving only a limited exception for “fundamental” individual
rights. While not always clearly artculated, the justification for these rulings
appears to rest upon traditional majoritarian democratic theory, favoring au-
thoritative decisionmaking by local political bodies over decisions by non-
elected federal judges. Yet, other decisions of the Court do not show the re-
spect for citizen participation which majoritarian democratic theory seems to
dictate.

' It should be noted that inaction (a "nondecision™) by government may
often be just as significant as an atfirmative act, and therefore may be subject to judi-
cial challenge as well, For example, the plaintiffs in Arlington Heights v. Metropolitan
Housing Development Corporation, 429 U.5. 252 (1977}, were attacking a refusal to
rezone. See generally P. BacHrRacH & M. Baratz, Power aND POVERTY: THEORY aND
PracTice 3-16 (1970} (arguing that "nondecisions™ form a critical part of the political
process); M. Crenson, THe Un-PorLiTics ofF AIR PoLLuTiON: A STupy oF Non-
DrGISIONMAKING IN THE CITIES (1971).

2 For example, by requiring an express delegation from the State in order to
protect a locality against antitrust liability, the ruling in City of Lafayette v. Louisiana
Power and Light, 435 U.S. 389 (1978), may well undercut the pattern of broad-based
home rule grants now employed in most states.
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A, Individual Choice vs. Community
Self-Determination: Character Development

1. Land Use and Exclusion

In Village of Arlington Heights v. Metropolitan Housing Development Corpora-
tion, *' potential developers of a federally subsidized low and moderate income
housing project and a black prospective tenant?* sued a Chicago suburb,
which had a population of 64,000 persons, only 27 of whom were black.?®
These plaintiffs sought an injunction compelling the Village Board to rezone
a 15-acre tract from single to mult-family residential, contending that the
Board’s refusal to rezone was racially motivated in violation of the equal pro-
tection clause of the fourteenth amendment.?* The Supreme Court ruled
that plaintiffs’ showing of the racially discriminatory effects of the Village
Board’s zoning decision was insufficient to establish an equal protection viola-
ton.*” Instead, the majority required proof of a governmental intent or
purpose to discriminate on racial grounds,*® to be demonstrated primarily on

24949 1.8, 252 (1977).

*Id. at 261-64.

3 fd. at 254-55,

** Id. at 254, The equal protection clause provides: “[N]or shall any State . .
deny to any person within its jurisdiction the equal protection of the laws.” U.S.
Const. amend. X1V, § I

¥ Id. at 254-65. The Court relied upon the equal protection test employed in
Washington v. Davis, 426 U.S. 29 (1976). Plaimiffs there were unsuccessful black can-
didates for the District of Columbia police force, who claimed that the unvalidated
pencil-and-paper aptitude test required by the District violated the equal protection
clause because blacks failed it at four times the rate of whites. The Davis Court held
that the District of Columbia had a legitimate interest in increasing the literacy of its
police force and that plaintiffs’ showing of a disproportionate impact was insufficient
to prove an equal protection violation. Id. at 245-46. The Davis Court strained to dis-
tinguish prior Supreme Court cases which it admitted contained “some indications to
the contrary” and overruled a substantial number of lower court cases that had apphed
the disparate impact standard 1o equal protection claims in a variety of areas. Id. at
242, 244 n. 12, 245. See generally Bienstock, Section 1983 Problems and Concerns, in S.
Rosen, G. STrickLER & H. TerreLBaum, FEDERAL Crvin RiGHTS LITIGATION 83, 95-96
(1979). More recently, the Court, in City of Mobile v. Bolden, 100 5. Ct. 1490 (1980),
employed the governmental intent test to uphold a local government’s at-large election
system against an attack based on the fourteenth and fifteenth amendments. The
Court relied heavily on Washington v. Davis and Arlington Heights for the proposition
that * ‘a law claimed to be racially discriminatory must ultimately be traced to a racially
discriminatory purpose.”” 100 S, Ct. at 1501, For a full discussion of City of Mobile, see
notes 127-38 infre and accompanying text,

26499 U.S. at 265. Intuitively, wealth discrimination might seem more (o the
point in a case like Arlington Heights. However, a showing of wealth discrimination
alone would have been insufficient in light of prior Burger Court rulings that wealth is
not a suspect classification invoking strict judicial scrutiny, see, e.g., San Antonio Ind.
School Dist. v. Rodriguez, 411 U.S. 1 (1973} James v, Valtierra, 402 U.S. 137 (1971),
and that housing is not a fundamental interest such that an infringement would re-
quire strict judicial scrutiny, See Lindsey v. Normet, 405 U.S. 56, 74 (1972). The
minimum rationality needed to justify local government wealth discrimination with re-
spect to public housing could be met by showing that such discrimination served the
community’s fiscal interest, such as preserving property values and maintaining a
higher tax base. Ser City of Eastlake v. Forest City Enterprises, 426 U.S. 668 (1976)
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the basis of the procedural history of the zoning enactment or decision.??
The Court then concluded that plaintiffs had failed to carry their burden
under these newly articulaied standards.®® It noted that the challenged re-
fusal to rezone was consistent with the Village’s usual policy on placement of
multi-family housing,®® and that the record reflected no procedural flaws or
racially oriented statements by the Village Board or Plan Commission.®*

{upholding mandatory local referendum for zoning amendments); L. Trise, AMERICAN
Cownstrrurional. Law 1134 (1978) [hereinafier cited as Triee). See also R. Fisuman,
HousinGg ror ALL 131 (1978).

2T 429 U.S. at 257-68. The Arlington Heights majority first noted that “impact
alone is not determinative”™ but only a starting point for inquiry. Id. at 266. It then
listed the following factors to be considered in deciding if racially discriminatory intent
is present: (1) whether a “series of official actions [had been] taken for invidious pur-
poses:” (2) what “the specific sequence of events leading up w the challenged decision”
was: (3) whether there were departures from procedures “usually considered impor-
tant by the decisionmaker:” and (4) what the administrative or legislative history of the
challenged enactment revealed via “contemporary statements by members of the de-
cisionmaking body. minutes of its meetings, or reports.” fd. at 267-68. Its focus upon
the details of the governmental decisionmaking process, rather than upon the out-
comes in terms of housing availability, indicates that the Arlington Heights Court viewed
housing and the zoning process from the self-rule rather than the service-provider
perspective. For a helpful critique of the Court’s approach, see Lamb & Lustig, The
Burger Court, Exclusionary Zoning, and the Activist-Restraint Debate, 40 U. PrTT. L. Rev.
164, 200-06 (1979) [hereinafter cited as Lamb & Lustig].

¥ The following footnote from the majority’s opinion is particularly illuminat-
ing:

Respondents complain that the District Court unduly limited their efforts
to prove that the Village Board acted for discriminatory purposes, since it
forbade questioning Board members about their motivation at the time
they cast their votes. We perceive no abuse of discretion in the cir-
cumstances of this case, even if such an inquiry into motivation would
otherwise have been proper. ... Respondents were allowed, both during
the discovery phase and at trial, to question Board members fully about
materials and information available 10 them at the time of decision. In light
of respondents’ repeated insistence that it was effect and not motivation
which would make out a constitutional violation, the District Court’s action
was not improper.
429 U.S. at 270 n.20. The Court was asking the litigants wo anticipate its change from
the discriminatory impact standard, even though Washington v, Davis, 426 U.S. 229
(1976), see note 25 supra, was not rendered until more than a year after the trial in
Arlington Heights,

429 U.S. at 269. The Court observed that “the Village is undeniably com-
mitted 1o single family homes as its dominant residential land use.” Id.

M Jd. at 270, The dissenters thought the case should have been remanded to
the court of appeals to review the evidence in light of Davis. 429 U.S. at 271-72 (Mar-
shall, ].. joined by Brennan, J.. concurring in part and dissenting in par): id. at 272-74
{White, J., dissenting) (contending that both the statutory and constitutional 1ssues
should be remanded, with the stattitory issue 1o be considered first). The Court's re-
mand, 429 U.S. at 271, covered only the statutory issue—whether there had been a
violation of Title VIII of the 1968 Civil Rights Act, 42 U.S.C. § 3601 et seq. {1976). See
Resident Advisory Board v. Rizzo, 564 F.2d 126, 147 (3d Cir. 1977), cert. denied, 435
U.S. 908 (1978} (arguing the vemuand in Arlington Heights “would have been unncces-
sary” unless intent was not an clement of Title VIIT claim, since trial court had already
determined no discriminatory intent present); Comment, A Last Stand on Arlington
Heights: Title VIII and the Reguivement of Discriminatory Intent. 5% N.Y.U. L. Rev. 150
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The Arlington Heights ruling effectively prevents federal judicial interven-
tion in or supervision over local government zoning schemes, even in the most
extreme exclusionary cases. Indeed, the weight of the burden imposed upon
those who seek 1o auvack such schemes and decisions under the fourteenth
amendment is so great that lower federal courts can be expected to “give
deference to local self-determination even when [local government] decisions
have racially discriminatory impact.” #!

When other zoning decisions rendered earlier in Chief Justice Burger's
tenure are reviewed, it becomes clear that Arlington Heights is merely a recent
illustration of a strong trend toward deference to local government self-
determination®®  In Village of Belle Terre v. Boraas, 3 several student tenants,
who were unrelated by blood or marriage, and their landlord challenged an
ordinance that zoned the entive village for single-family residences, with “fam-
ily” being defined 1o include no more than two unrelated persons living and
cooking together in a single houschold ®  Justice Douglas, writing for the
Court, unhesitatingly rejected their claims that the ordinance violated their
rights of privacy, travel, association, and equal protection.®® In a very clear
statement of deference o community self-determination, he declared that
local governments have the power to “lay out zones where family values,
vouth values, and the blessings of quict seclusion and clean air make the area
a sanctuary for people,” and (o establish a “quiet place where yards are wide,
people Tew, and motor vehicles reswricted " 3%  Belle Terre can thus be seen as
having laid the foundation for Ariington Heights, by recognizing the authority
of local governments to control the composition of their residential com-
munities through zoning regulations.??

(1978) [hercinafier cited as N.Y.U. Comment]. Cf. Washington v. Davis, 426 U.8. 220
(1976) (disunguishing the lower burden borne by plamtiffs in Tide VII actions from
that in equal protection actions).

4 McDougal, Contemparary Authoritative Coneeptions of Federalism and Exclusion-
ary Land Use Planning: A Critigue, 21 B.C. L. Rev. 301, 316 (1980) [hereinafter cited as
McDougall. See aiso Mandelker, Racial Discrimination and Exclusionary Zoning: A Perspec-
trve on Arlington Heights, 55 Tex. L. Rev. 1217 (1477) [hereinafier cited as Mandelker],
State courts also generally defer to local government programmatic choices in the zon-
ing field. See Macchiarola, Local Government Home Rule and the fudiciary, 48 ]. Urs. L.
835, 344-46 (1971); McDougal. supra, at 342; Sandalow, supra note 13.

%2 See Comment, Standing to Challenge Exclusionary Zeoning in the Federal Courts,
17 B.C. Ino, & Com. L. Rev. 347, 347-49 (1976).

3416 ULS, 1 (1974). Although Belle Terre was decided afier Burger was ap-
pointed Chief Justice, its principal judicial protagonists were all leading lights of the
Warren Court— Justice Douglas for the majority and Justices Brennan, id. at 10, and
Marshall, id. at 12, in dissent. Justice Douglas™ opinion was joined by Chiel Justice
Burger and Justices White, Stewart, Powell, Blackmun and Rehnguist.

M Idac 2-3.

I Id. ar 7. Indeed, he dismissed their claims almost summarily: “[The ordi-
nance in question] involves no “fundamental' right guaranteed by the Constitution,
such as voting, ... the right of association, . .. the right of access to the courts, ... or
any rights of privacy. ... /4. (citations omitted).

ord a9

97 Zoning was originally upheld as a means of regulating the uses of land for
the common good. See Village of Euclid v. Ambler Realty Co., 272 U.S. 365 (1920).
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The Courts later ruling in Warth v. Seldin,*® purportedly resting on pro-
cedural grounds, did even more than Belle Terre to insulate local zoning
schemes from federal judicial scrutiny. In Warth, a broad range of plaintiffs,
including several individuals who claimed to have been illegally excluded from
residence there, sought to challenge the exclusionary purpose and cffect of
the zoning ordinance and practices of Penfield, New York (a suburb of
Rochester).®  The Court crafted a new “substantial probability™ test thai
linked standing to the effectiveness of ultimate reliet a federal court might
give, and it denied standing to all plaintiffs on the ground that thetr com-
plaint failed o demonstrate that they personally would benetit should a court
grant the requested reliel*"  Justice Powell?" added that the polittcal process
was the appropriate arena for resolving zoning disputes:

Belle Terre, while relving heavily upon Ewelid, went substantally further in upholding a
local government regulation upon the users of land. See Comment, The Powsr to Regu-
late People: Moore v. City of East Cleveland, 55 Dexver L.J. 311, 324, 327 (1978) [here-
inalter cited as Power to Rz'gu!au'l Arlington Heights, in turn, rejected plaintiffs” claims
that local government zoning decisions planned as ILguldnnm of land use were (u_tudil\
covert exclusions of certain land users—low and middle income residents. 420 1.8,
2064, .
o402 U.S. 490 (1975).
39 fd. at 493-Y4. See Sager, fusilar Majorities Unabated: Warth v. Scldin and Clity
of Lastlake v. Forest City Enterprises, Inc., 91 Harv, L. Rev. 1373 (1978) [hereinalier
cited as Sager]. Professor Sager's excellent commentary and critique describes the
Warth plaintiffs as having the “symmetry and mutually supportive qualitics of a troop
deployment.” fd. at 1376-77 n.9. A not-for-profit citizens’ housing action group was in
“the vanguard” (alleging that Penfield’s zoning ordinance excluded low and moderate
income persons): Rochester property owners (alleging they had 1o pay higher taxes o
suppurt Rochester services because lower cost housing with tax abatements remained
in their city rather than in Penficld) and low and moderate income Rochester residents
who were members of minority groups (alleging they had been excluded from Pen-
field) served as the “infantry columns:™ and two builders’ associations (alleging they
had been prevented from constructing low- and moderate-income housing in Penfield)
were on “the flanks.” Td.
40492 U.S. ar 504-08. Justice Powell, writing for a five-justice majority, stated
the Court’s new test for standing as follows:
[A] plainff who seeks to challenge exclusionary zoning practices must al-
lege specific, concrete facts demonstrating that the challenged practices
harm Aim and that he personally would benefit in a tangible way from the
court’s intervention.

Id. ar HoB.

The individual plaintlts claiming exclusion lailed o meet this test, because none
of them had a current property interest in Penfield, and two apparently had o lirde
income and one had 100 much income o qualily for the one subsidized project that
had been proposed. Id. at 506 & n. 16, Justice Brennan's dissent sharply disagreed with
the majority’s reading of these income figures, Id. at 527 0.7 (Brennan, ]., dissuning)

The Court further ruled that none of the many other plaintiffs wer ])mpul\ in
federal court. The Rochester taxpayers had no .smndmg, because their injury was “con-
jectural,” the “line of causaton between Penfield’s actions and such injury [was] not
apparent from the complaint,” they asserted no “personal righe ... to be free of action
by a neighboring municipality.” and they could not assert the third party rights of
persons allegedly excluded. fd. at 509-10. Similarly, the citizens’ housing action group
had no standing as a Rochester taxpayer or as a citizens’ group to raise the constitu-
tional tlE,hts of third parties. Jd. at 512-14, Nor could the builders’ associations assert a
claim for injunctive reliet based on the constitutional rights of their members (or pre-



772 BOSTON COLLEGE LAW REVIEW [Vol. 21:763

We also note that zoning laws and their provisions, long considered
essential for urban planning. are peculiarly within the province of
state and local legislative authorities, They are, of course, subject to
judicial review in a proper case. But citizens dissatisfied with provi-
stons of such laws should not overlook the availability of the normal
political process.*?

Warth’s standing requirement creates an almost insurmountable barrier to
systemic attacks upon exclusionary zoning schemes.*® Tt permits standing
only for plaintiffs who atack an unfavorable zoning or rezoning degision with
respect to a particular project, such as the attack made in Arlington Heights. **

sumably those of their potential purchasers) unless a specific proposed project had
been precluded by defendants” actions. Id. at 516. Though one of the members ot one
of the builders’ associations had previously been denied a zoning variance for a
specific. moderate-income project in Penfield. the Court ruled that any dispute over
this project had been moot by the time the complaint was filed. fd. a1 517.

*t Justice Powell's opinion was joined by Chief Justice Burger and Justices
Stewart, Blackmun and Rehnquist. These same five justices were in the majority in
both Belle Terre and Arlington Heights. They also composed the five-man majority in
San Antonio Ind. School District v. Rodriguez, 411 U.S, | (1978), and Milliken v.
Bradley, 418 U.5. 717 {1974). see notes 47-72 infra and accompanying text.

Justice Brennan dissented in an opinion joined by Justices White and Marshall.
4227U.8. at 519. He argued that the low-income minority plaintiffs and the two build-
ers” associations had standing. He concluded. “These parties, if their allegations are
proved, cerainly have the requisite personal stake in the outcome of this controversy,
and the Court’s conclusion otherwise is only a conclusion that this controversy may not
be litigated in a federal court.” 7l at 530 (Brennan, ., dissenting) (emphasis in origi-
nal).

2 Id. au 508 n.18. Justice Douglas, in dissent, also recognized that questions of
community self-determination. which he likened 1o those in Belle Terre, were involved:

A clean, safe and well-heated home is not enough for some people, Some

want to live where the neighbors are congenial and have social and political

outlooks similar (o their own. This problem of sharing areas of the com-

munity s akin to that when one wants to contrel the kind of person who

shares his own abode.
422 U5 at 518 (Douglas, )., dissenting). Yet, his next sentence showed he was pre-
pared to define the “community” more broadly than the majority had. As he viewed
the faas, “Metro-Act of Rochester, Ine, [the citizens' action group] and the Housing
Coundil in the Monroe Coumy Area, Ine. ... represent the communal feeling of the
actual residents . ... Their protest against the creation of this segregated community
cxpresses the desire of their members 10live in a desegregated community,” fd. For
this reason, he felt they should be given standing, as were the plaintiffs in Trafficante
v. Metropolitan Life Ins. Co., 409 U.S. 205 (1972}, see note 217 infra and accompany-
ing text, and that the other plaintiffs should be given standing “by virtue of the dignity
of their claim.” fd. at 519, He concluded, *The zoning power is claimed 1o have been
used here to foist an un-American community maodel on the people of this area. |
would let the case go to trial and have all the facts brought our.”™ 1d. He thus rejecied
the most extreme exclusionary implications of his Belle Terre opinion, sec notes 53-37
supra and accompanving text.

1 Sager, supra note 39, at 1383, See alse Lamb & Lustig. supra note 27, at
207-22. But see Sandalow, Comment on Warth v. Seldin, 27 Laxnp Use L. & Zonine
DicesT, No. IX, at 7 (1975).

* But ¢f. Regents of Univ. of Cal. v. Bakke, 438 U.5. 265 (1978). in which
Justice Powell was prepared to be much more generous with respect to standing i a
suit challenging the admisston requirements of a state educational institution. His at-
tempt to distinguish his Warth opinion is particularly instructive. See id. w 280 nA.
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As already noted, however, the Arlington Heights “discriminatory intent” stan-
dard imposes a nearly unbearable burden of proof upon plaintiffs auempting
to overturn local government self-determination decisions in federal courts. In
short, Warth, Belle Terre, and Arlington Heights have largely ended federal court
review of local government*® decisions concerning the character of land use
in local communities.*®

2. Local Finance and Education

The Court has extended similar deference to local government financing
arrangements. In San Antonio Independent School District v. Rodriguez,*” residents
of school districts with below average property values and per capita incomes
challenged the school financing scheme in Texas as a deprivation of equal
protection.*®  Like most school systems at that time, Texas schools were fi-
nanced primarily by local real estate taxes, with the result thar districts with
higher property values were able to spend substantially more on education
than poorer districts, even when the latter imposed a higher tax rae.®” Al
though state aid, which was distributed partially on the basis of relative taxing
ability, tended to reduce the difference, there was still a wide variation among
districts in dollars spent per student.®®

The Supreme Court, per Justice Powell, ruled that this school financing
scheme should not be subjected to strict judicial scrutiny by federal courts
because it did not discriminate against “any definable category of ‘poor’
people”™ and did not result in “absolute deprivation of education.”*' Indeed,

45 1

I'he Burger Court has also retreated from reviewing zoning dectsions made
directly by local citizens. See City of Eastlake v. Forest City Enterprises, Inc., 426 U.S.
G668 (1976). See also James v. Valtierra, 402 U.S. 137 (1971). Both cases are discussed at
greater length in notes 84-101 infra and accompanying text.

* The Court has, however, been willing to enforce congressional statutes im-
posing additdonal duties upon local governments or expanding the scope of judicial
review of local land use decisions. See notes 200-81 infra and accompanying text.

T4 US 1 (1978).

1B Td. ar 46,

* See id. at 11-16. Thus, even though the Edgewood Independent School Dis-
trict, “situated in the core-city . .. in a residential neighborhood that has linle commer-
cial or industrial property,” id. at 12, made a greater effort by imposing a tax rate of
1.05 per cent, this produced only $26 per student per year above its contribution to
the Foundation Program. In contrast, the Alamo Heights Independent School District,
an affluent residential community, imposed a lower tax rate, only .85 per cent, yet
produced $333 per student per year because of its much higher property values. 7d.
at 12-13,

For a discussion of developments in other states. see MANDELKER & NETSCH, supra
note 113, at 784-91, 816-28, and sources cited therein.

* Edgewood Independent School District spent $356 per student per year,
while Alamo Heights spent $594 per student per year. 411 US. a1 12-13.

Hodd. at 25, The Court described the plaintiffs as a “large. diverse, and
amorphous class, unified only by the common factor of residence in districts that hap-
pen 1o have less wealth than other districts,” id. at 28, and it found no faciual basis
for a conclusion thai the “poorest people—defined by reference 1o any level of abso-
lute impecunity —are concentrated in the poorest districts,” id. at 23. Professor Coons
offers the following refutation of the court’s conclusion:

Wealth is the capacity to purchase a specific good: here that good is educa-
tion. ... One buys public education only with public money; he is
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since the Texas scheme was "affirmative and reformatory,” the majority felt it
“should be scrutinized under judicial principles sensitive o the nature of the
Staue’s efforts and o the rights reserved 1w the States vnder the Constitu-
tion.”**  More specifically, Justice Powell's opinion emphasized that judicial
intervention was inappropriate given the Court's lack of expertise, knowledge,
or familiarity with such sensitive and technical mauers as state and local tax-
ation and educational policy.?®  He then found a rational relationship be-
tween Texas™ locally based financing system and a legitimate state interest in
preserving local control over education. Strongly endorsing community self-
determination, Justice Powell noted that the Texas scheme

permits and encourages a large measure of participation in and con-
trol of cach district’s schools at the local level. In an era thae has
witnessed a consistent trend toward centralization of the funclions of
government, local sharing of responsibility for public education has
survived. . .. ‘

[Even the poorest districts] will retain under the presentt system a
large measure of authority as to how available funds will be allocated
... [und] the power to make numerous other decisions with respect
to the operation of the schools. The people of Texas may be justified
in_believing that other systems of school financing. which place more
of the financial vesponsibility in the hands of the State, will result in
a comparable tessening of desired local autonomy. Thae is, they may
believe that along with increased control of the purse strings at the
state level will go increased control over local policies.™

cducation-poor in the public market i his school district is poor. In the

case of public educadon, personal wealth and districe wealth are identical,

because the only wealth a family has available for the purchase of public

cducation is that of the school districe. ... So far as proof of the constil:

tional violation is concerned, it is proper literally 1o identify district poverty

with personal poverty.
Coons, Recent Trends in Selence Fiction: Serrano Among the Peaple of Number, 6 |.L. & Eb.
23, 38 (1977) (emphasis in original). Professor Tribe argues that HL][IILI a definable
class nor absolute deprivation were required by prior wealth discriminasion cases. See
TrisE, supra note 26, at 1124,

The lack of absolute deprivaion served as a basis for the Court’s rejection of the
claim that the Texas scheme denied plaintiffs a fundamental interesi—education.
While the Court acknowledged that education was a key service provided by state and
local governments, it concluded that funding which provided “each child with an
opportunity to acquire the basic minimal skills necessary for the enjoyment of the
rights of speech and of full participation in the political process” was sufficient. 411
U.S. at 37. The dissents, by contrast, made the service-provider role of state and local
governments the central focus of their avack, See notes 262-321 infra and accompany-
ing text.

Justice Powell's opinion was joined by Chiel Justice Burger and Justices Stewart,
Blackmun, and Rehnquist. Justice White dissented in an opinion joined by Justices
Douglas and Brennan. 411 U.S. av 63. Justice Marshall dissented inan opinion joined
by Justice Douglas. fd. at 70.

#2411 U8, at 39,

M fd. ar 40-43.

 Id. au 49, 51-53. The Court added that a contrary decision might open the
Judicial floodgates. resulting in the drowning of self-determination:
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The Court then added a “cautionary postscript” that the “unprecedented up-
heaval in public education” which a contrary result would produce might not
result in a beneht for “the poor, racial minorides, or the children in overbur-
dened core-city school districts” represented by plaintiffs.®®  For all of these
reasons, justice Powell concluded that “the ulumate solutions must come tfrom
the lawmakers and from the democratic pressures of those who elect them.”

Justice White's dissenting opinion accepted community self-
determination, in the form of “maximizing local initiative and choice” in edu-
cation, as a legitimate state purposc. Nevertheless, he found the facts simply
did not support the majority’s conclusion that the Texas scheme furthered
this goal.®™  Justice Marshall's dissent took a very difterent tack. Rather than
seeing it as a self-rule case, he, like the plaintffs, focused on school districts as
service-providers.”® This approach led him to the conclusion that Texas' lo-
cally-based financing scheme prevented the poorest districts from delivering a
constitutionally adequate level of educational service.®  After attacking the

Moreover, it local taxation for local expenditures were an unconstitutionl
method of providing for education then it might be an equally impermissi-
ble means of providing other necessary services custamarily financed
largely from local property taxes. including local police and fire protection,
public health and hospitals, and public utility facilities of various kinds. We
perceive no justification for such a severe denigraton of local property
taxation and conirol as would follow from appellees’ contentions.
fd. at 54. This comment may also signal the Court’s concern that a contrary ruling
would have required it 1o examine the mathematical details of financing schemes in
nearly every state, just as the Warren Court had been bogged down with reapportion-
ment cases for so many years. See notes 112-15 & 197-98 infra and accompanying text.
For a collection of cases and commemaries vividly portraving the frusirations of those
state courts, especially New Jersey, which entered this school financing thicket, see
MaNDELKER & NETSCH. supra note 13, ar 784-828,
411 U8 ad 56, In a later opinion, Warth v. Seldin, 422 U.S. 490 (1975),
Justice Powell developed this same skepticism about the effectiveness of federal court
rulings into a doctrinal ground for denying plaindffs standing in their broad-based
attack upon a town's zoning scheme. Sce notes 38-44 supra and accompanying text.
36 411 U.S. at 59,
A7 Id. at 63, 68 (White, J., dissenting).
8 Id, at 70 (Marshall, |., dissenting). Justice Marshall's emphasis on the results
ol the tocal political process, rather than on any value inherent in the process itself was
cvident in his very first sentence:
The Court today decides, in effect, that a State may constitutionally vary
the quality of education which it offers tts children in accordance with the
amount of taxable wealth located in the school districts within which they
reside.
Id. av 70-71. In the next paragraph, he added:
In my judgment, the right of every American to an equal swart in life, so
far as the provision of a state service as important as education is con-
cerned, is far too vital to permit state discrimination on grounds as tenuous
as those presented by this record. Nor can 1 accept the notion that it is
sufficient to remit these appellees to the vagaries of the political process
which, contrary to the majority’s suggestion, has proved singularly unsuited
to the task of providing a remedy for this discrimination,
Id. at 71.
5 fd. at 152-33.
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majority’s rejection of the strict scrutiny test,*" he criticized its analysis of and
deference to fiscal sclf-rule. Like Justice White, he noted that the state already
controlled many details of this local service.®! Moreover, he insisted that the
claim for fiscal self-determination be linked to the fiscal preconditions for ef-
fective citizen participation:
If Texas had a system truly dedicated to local fiscal control, one
would expect the quality of the educational opportunity provided in
every district to vary with the decision of the voters in that disurict as
to the level of sacrifice they wish (o make for public education. In
fact, the Texas scheme produces precisely the opposite resuli. Local
school districts cannot choose to have the best education in the State
by imposing the highest tax rate. Instead, the quality of educational
opportunity offered by any parucular district is largely determined
by the amount of taxable property located in the district—a factor
over which local voters can exercise no control.%2

Thus, Justice Marshall found the majority’s deference to local self-rule highly
inappropriate; he would, instead, have required the Texas school system to
fulfill its service-provider role more equitably.

The lines of contlict between deference to self-rule and insistence on the
obligations of service-providers were drawn even more starkly in a later case
that, at least nominally, dealt with procedural issues. In Mitliken v. Bradley
Chief Justice Burger was joined by the other four members of the Rodriguez
majority in ruling that a federal district court had exceeded its authority by
granting an injunction that consolidated and restructured school district lines
in a three-county mctropolitan arca outside Detroit, where Detroit alone had
been found guilty of racial segregation in violaton of the equal protection
clause.®* . Despite a finding by the courts below that "any less comprehensive
a solution than a metropolitan area plan would result in an all black system
immediately surrounded by practically all white suburban school systems,”

80 1d. ar 97-98. Justice Marshall argued that plaintiffs constituted a recogniza-
ble class tor purposes ol equal protection analysis ("the children of a district are (l]s.id-
vantaged if thau district has less taxable property per pupil than the state average,” id.
at 96) and advocated a sliding scale of judicial review rather than the strict two-tier
approach employed by the majority. fd. at 98-110.

*' Id. ar 126-27. justice Marshall gave the following summary of state in-
volvement:

In Texas. statewide laws regulate in fact the most minute details of local

public education. For example, the State prescribes required courses. All

textbooks must be submitted for state approval, and only approved

texthooks may be used. The State has esrablished the qualifications neces-

sary for 1(.,d(,hlllg in Texas public schools and the procedures for obtaining

certification. The State has even legislated on the length of the school day.
Id, (footnotes ()mlll(.(l)

52 [fd, 127-28. See TRIBE, supra note 26, at 1131 ("[IInsofar as local control
is a concomitant of local rather than centralized funding. the Texas system afimded
local control only to the property-rich districts.™).

w418 .S, 717 (1974).

8 1d. at 752-53. Justices Blackmun, Powell, and Rehnquist joined Chief Jus-
tice Burger's opinion, Justice Stewart concurred in a separate opinion. Id. at 753,

% Bradley v. Milliken, 484 F.2d 215, 245 (6th Cir. 1973) (summarizing the
disirict court’s findings), re’d, 418 U.S. 717 (1074).
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the majority declared, “to approve the remedy ordered ... would impose on
the [53] outlying districts, not shown to have committed any constitutional
violation, a wholly impermissible remedy.” % The Court ruled that school
district lines cannot be “casually ignored or treated as a mere administrative
convenience,” because these lines separate independent governmental au-
thorities responsible for the operation of autonomous school systems.5?  Cit-
ing Rodriguez, it added, “No single tradition in public education is more
deeply rooted than local control over the operation of schools.” **

Justice White, joined by the other three Rodriguez dissenters,®® argued
that under the majority’s community self-determination approach, “the State
of Michigan, the entity at which the Fourteenth Amendment is directed, has
successfully insulated iself from its duty to provide etfective desegregation
remedies by vesting sufficient power over its public schools in its local dis-
tricts.” 7 Justice Marshall, as he had in Redriguez, emphasized the extensive
degree of centralized state control over education.”

Thus, the prevailing five justices saw Rodriguez and Milliken as self-
determination cases in which it was inappropriate tor the federal courts 10
interfere with local educational policymaking, which local educational au-
thorities used as a means ol defining the character of their communities. Rod-
riguez, in addition. involved the delicacy and difficuity of restructuring state
and local revenue-raising systems. The majority justices in both cases clung to
their view of local governments as institutions for self-rule, despite suggestions
from the four dissenters that this vision did not conform to the fiscal and

86 418 U.S. a1 745,

87 Id. at 741. Desegregation plans that apply throughout a large city school
district, but do not cross district lines, subsequently obrtained the approval of a clear
majority of the Court. In Columbus Bd. of Educ. v. Penick. 443 U.S. 449 (1979),
Justices Blackmun and Stevens joined the three remaining Milliken dissenters (Justices
White, Brennan and Marshall) in upholdmg such a plan for the entire Columbus
School District, based upon the district court’s finding “that ar the time of trial there
was systemwide segregation in the Columbus schools that was the result of recent and
remote intentionally segregative actions by the Columbus Board.” fd. at 463-64, Even
Chief Jusncc Burger, id. at 468, and Jusuu: Stewart, id. at 464, concurred. In the
companion case, Dayton Bd. of Educ. v. Brinkman, 443 U.S. 526 (1979). the same
five-justice majority upheld a court of appeals ruling that a syslcmwide remedy was
required where a dual school system had existed in 1954 and the school board had
failed to fulfill its duty to disestablish that system and its effects. This time, however,
Chief Justice Burger and Justice Stewart dissented, concluding that the district court’s
finding that plaintff had failed to prove the necessary connection between remote
purposeful segregative actions and current segregation effects was not clearly errone-
ous. 443 U.S. ar 478-74. Justices Powell and Rehnquist dlissented in both Penick and
Brinkman, opposing judicial intrusions upon local control over education. 7d. at 479,
4849, 542

58 418 U.S. at 741-42 (emphasis added).

5 fd. at 762 (White, ]., dissenting, joined by Douglas, Brennan, and Marshall,
J1)-

. ™ Id at 763,

TUfd. at 793-98 (Muarshall. .. dissenting, joined by Douglas, Brennan, and

White, JJ.). See note 61 supra and accompanying text.
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administrative realities of the cases before them. The dissénters, by contrast,
saw education as a slate service being delivered poorly and inequitably.™

3. Abuse of the Self-Determination Principle

The Burger Court’s conception of scif-determination as requiring local
government policymaking and financial arrangements to be free of tederal
court intervention found an extreme application in Rizzo v. Goode.”® There,
in an opinion authored by Justice Rehnquist, the Court ruled that a federal
district court had exceeded 1ts equitable powers when it required the
Philadelphia Police Department to create a “comprehensive program for deal-
ing adequately with civilian complaints,” even though the district court had
found a “pattern of frequent police violations™ of constitutional rights and a
departmental policy that discouraged citizen complaints.”™  The Supreme
Court majority held that the named plaintiffs in this class action lacked stand-
ing to sue. Although they had been subjected o police mistreatment in the
past, the majority concluded that the named plaintiffs lacked the requisite
personal stake in the outcome, because they might not be subjected to such
treatment in the future.”™

™ Professor Tribe uses somewhat different terminology w describe the Milli-
ken opinions:
The 5-4 split in Milliken reflects a fundamental disagreement among the
Justices concerning the purpose of schoal desegregation. ... For the major-
ity, which deftned right and remedy on the basis of the jurisdictional 1m-
pact of the wrong, state action which contributed direcly or vicariously to
the de jure segregation of Detroit schools imposed on the state only the
abligation o effect desegregation within the Detroit district. However, tor
the dissenung Justices, who defined right and remedy in terms of out-
comes, the existence of diseriminatory state action, direct or vicarious, im-
posed on the siae an affirmative obligation o exercise all of its authority,
- including its authority to redraw school district boundaries if necessary. in
a manner which facilitmed desegregation in fact.
TriBE, supra note 26, at 1038-39 u.5.
3498 .S, 362 (1076).
™ Council of Orgs. on Philadelphia Police Accountability & Respousibility v,
Rizzo, 357 F. Supp. 1289, 1318-31 (E.D. Pa. 1973), aff'd in part, vacated and remanded in
part sub nom. Goode v. Rizzo, 506 F.2d 542 (3d Cir. 1974), rev'd, 423 U.S. 362 (1976).
The wial court had ruled that the more drastic, imerventionist remedy sought by one
group of plaintilfs —placing the police department in receivership—was not necessary.
Instead, it required defendants o formulate 4 detailed program for handling citzen
complaints in accordance with its guidelines, which included revision of police manuals
and rules of procedure. Ses 357 F. Supp. at 1320-21. “The proposed program,
negotiated between petitioners and respondents for the purpose of complying with the
order, was incorporated six months later into a final Judgment.” 423 U.S. at 363,
™ 423 U.S. at 372-73. Justice Rehnquist opined that plamtiffs’ claimed injury
“rests not upvn what the named petitoners [city officials] might do to them in the
future ... but upon what one of a small, unnamed minority of policemen might do to
them in the future because of [those]l unknown [policemen’s) perception of de-
partmental disciplinary procedures.” fd. at 372, Characterizing this claim as “even
more attenuated than those allegations of future injury found insufficient in 'Shea to
warrant invocation of federal jurisdiction” id., the Court concluded that the named
platntiffs did not present a “case or controversy.” fd. at 373, (’Shea v. Liuleton, 414
U.S. 488 (1974). was a class action attack on the allegedly discriminatory bond-setting,
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Despite its conclusion that no cuse or controversy existed, the Rizzo Court
went on to rule that federal judicial interference with internal police depart-
ment procedures was, in any event, inappropriate.”™ It concluded that there
were too few incidents of police brutality o justify the new complaint proce-
dures and that the failure of high-level local officials to supervise patrolmen
could not justify broad judicial relief zll'f'ccting the entire police department.
The majority further opined that this intervention in delicate local govern-
ment policy matters violated priiciples of federalism.”  Justice Rehnquist
even went so far as to analogize Rizzo to inapt Burger Court decisions restrict-
ing federal court interference with prior state judicial proceedings.™

sentencing, and jury-fee assessment praciices of a county judge and magisirate. The
Court ruled the threatened injury was “too remote” to present a justiciable con-
troversy, because the O'Skhea plaintiffs could only be subjected to the allegedly uncon-
stitutional practices if they violated a valid law and were then validly arrested. fd. at
408. Justice Blackmun's dissent in Rizzo distinguished O'Shea on the ground that the
Rizzo plaintiffs were ™ ‘persons’ injured by past uncounstitutionzal conduct (an allegation
not made in the O'Shea complaing) and fear injury at the hands of the police regardless
ul whether they have violated a valid law.” 423 U.S, at 383,

Justice Rehnquist’s opinion was joined by Chief justice Burger and Justices White,
Stewart, and Powell. Justice Blackmun's dissent was joined by Justices Brennan and
Marshall,

423 U.S. ar 373-80.

TId au 375-76, 380, Apparently, police supervisory officials were sued be-
cause: (1) municpalities could not, at that time, be sued directly under 42 US.C. §
1983, see notes 181-U1 infre and accompanying text, and (2) a broadly worded injunc-
tion against individual policemen would involve 100 great an intermeddling by the
federal court with daily police affairs. See 423 U.S. a1 381, 386-87 (Blackmun, ].. dis-
senting); The Supreme Court, 1975 Term, 90 Harv. L. Rev. 56, 239-4( n.11 (1976} [here-
inafier cited as /975 Term]. For a post-Rizzo order prohibiting more speafic police
misconduct where supervisory officials were directly involved, see P.A.B., Inc. v. Stack.
440 F. Supp. 937 (8.1 Fla. 1977) (the author served as co-counsel for plaintiffs). An
excellen discussion of the ditficultes of tormulating “the claborate affirmative decree”
involving the operadon of a state or a local government agency appears in Frlendlv
The Courts and Social Policy: Substance and Procedure, 33 U. Miam L. Rev. 21, 40- 41
(1978). See also Chaynes, The Role of the Judge in Public Law Litigation, 84 HARV. L.. Rev.
281, 1296-1302 (1976).

423 U.S. at 378-80. The first such abstention case was Younger v. Harris,
401 U.8. 37 (1971), in which the Court announced that equity, comity, and federalism
prevent federal injunctions against pending state criminal proceedings. in the absence
of bad faith prosecution or other extraordinary circumstances. Id. at 53. The Younger
abstention principle has been extended by the Burger Court to include state-initiated
civil proceedings, Huffman v. Pursue, Lid., 420 U.5. 592 (14975) (Rehnquist, ].), and
state criminal actions commenced before “proceedings of subsiance on the merits”
have 1aken place in a prior federal injunctive suit, Hicks v. Miranda, 422 U.S. 332
(1975) (White, ).). See also Moore v. Stims, 442 U.S. 415 (1979) (Rehnquist, ].) (Younger
absention appropriate where pending state custody proceedings raised similar issues);
Trainor v. Hernandez, 431 U.S. 434 (1977} (White, J.) (abstention from interference
with state-initiated proceeding to recover weltare payments and accompanying gar-
nishment action): Juidice v. Vail, 430 U.8. 327, 335-36 (1977) (Rehnquist, J.) ("[Wle
think the salient fact is that federal court interterence with the State contemprt process
is ‘an offense to the State interest,” " whether contempt be labeled civil, quasi-criminal,
or criminal). See generally Comment, Closing the Courthouse Door: The Expanding Rationale
of Younger Abstention, 19 B.C. L. Rev. 6949 (1478).
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In Rizzo the Court strayed far from the Belle Terre and Roedriguez concep-
tion of self-cletermination as a means for local communities to determine their
character without vutside interfercnce.”™ Rizzo does, nevertheless, have many
of the same practical effects as some of the community self-determination
cases. Like Warth, it requires a judicial focus on individual cases of unconstitu-
tional conduct—rezoning particular parcels or discrete instances of police
brutality 8  Like Milliken, it shows antipathy for broad structural federal in-
junctions.*’  Like Arfington Heighls, it creates a substantive test that requires
plaintitfs to delve into the discriminatory motives of public officals, rather
than permitting them to rely upon the effects of official conduct, to prove
constitutional violations.*?  Yet, unlike these opinions, Rizze is not linked 1o
the democratic concerns which are the driving spirit behind community self-
determination. Instead, the emphasis in Rizzo is upon federal court respect for
the integrity of local government insuitutional structures as an end in itself.*
As the next section shows, this institutional emphasis retlects an inadequate
conception of the self-rule role of local government.

B. Citizen Participation vs. Community
Self-Determination: The Actors Should Respond

Arguments for deference 1o community self-determination are most ef-
fective when linked 10 the other aspect of self-rule—citizen participation. In
other words, the claim for local political independence from outside control is
strongest when the local government can demonstrate that its actions, in fact,
reflect the will of its citizens, who have participated in formulating the policies

The Court has, however. noted that the Younger principles of equity, comity, and
federalism “have litde force in the absence of a pending state proceeding.” Steffel v.
Thompson, 415 U.S. 452, 462 (1974). Ser Wooley v. Maynard, 430 U.S. 705 (1977)
{Burger, C.J.): Allee v. Medrano, 416 U.S. 802, 814 (1974); Lake Carriers Ass'n v,
MacMullan. 406 U.S. 498, 509 (1972). Indeed, the analogy to Younger abstention scems
partcularly inappropriate in the Rizzo context. When a federal court abstains under
Younger and its progeny, it is merely requiring the federal plaintff 1o antempt to vindi-
cate his or her federal vights as a defendant in an ongoing criminal, quasi-criminal or
state-initiated civil proceeding, thereby allowing valid prior state court action to con-
tinue and avoiding duplication of judicial effort. The Rizzo plaintiffs. on the other
hand, were complaining that the existing processes—citizen complaini procedures —
for vindicating their individual rights against their local government were fundamen-
tally unfair. Rizze aciually encouraged judicial duplication by forcing them to file and
reprove their federal constitutional case in state court. See Trisg, supra note 26, au 156:
1975 Term, supra note 77, at 244-46,

™ See notes 33-87 & 47-62 supra and accompanving text.

B See notes 38-44 supra and accompanying text.

" See notes 63-72 supra and accompanying text. At least in Milliken the dis-
trict court had found that there was no racial discrimination by suburban school dis-
tricts, while in Rizzo there was a showing of inadequate supervision by the defendant
officials subjected to the trial court’s injunction.

¥ See notes 21-31 supra and accompanying text.

8 ¢f. Rehnquisy, The Adversary Society: Keynote Address of the Third Annual Baron
de Hirsch Meyer Lecture Series, 33 U, Miami L. Rev. 1 (1978} (arguing that judicial inter-
ference with labor unions, churches. and families is disruptive of important. internal
institunional relationships).
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behind those actions. Local citizen participation may develop in a variety of
ways, ranging from voting for representatives to direct involvement in
policymaking as a local official. The Burger Court has shown a strong prefer-
ence for decisionmaking by direct local citizen participation in referenda, but
it apparently sees little role for the federal courts in assuring that other, less
direct, avenues of participation remain open to all members of the commun-

ity.
l. Referenda

Not surprisingly, the Burger Court has found no constitutional violation
when the outcomes of local referenda override the policy determinations of
clected local representatives, even where these referenda outcomes have se-
vere exclusionary cffects. The first such case considered by the Burger Court
was james v. Valtierra, ** announced in 1971. There, a five-justice majority®
rejected an equal protection attack on a California constitutional provision
requiring all “low-rent housing project[s]” developed by a state or local gov-
ernment agency to be "approved by a majority of those voting at a community
election.” ¥  The Court emphasized that the provision in question did not
involve an explicit racial classificatton ®” and it rejected plaintffs-appellees’ ar-
gument that strict judicial serutiny should be applied because of the additional
political burden the referendum requirement imposed on the poor.®#®  Citing
California’s long history of emploving local referenda on a variety of sub-
jects,® the Court concluded that mandatory public housing referenda merely
reflected the state’s “devotion to democracy, not to bias, discrimination, or
prejudice " In a statement clearly linking self-determination. citizen par-
ticipation, and local fiscal decisionmaking, the Court concluded:

This procedure ensures that all people of a community will have a

voice in a decision which may lead to large expenditures of local
government funds for increased public services and to lower tax rev-

8 402 U.S. 137 (1971).

55 Id. Justice Black’s opinon for the Court was joined by Chief Justice Burger
and Justices Harlan, Stewart, and White. Justice Marshall's dissenting opinion was
juined by Justices Brennan and Blackmun. fd. at 143, Justice Douglas did not paria-
pate.

86 402 U.S. at 139; Carn. ConsT. art. XXXIV, § 1.

87402 U.S. at 141, 143, This allowed the Court 1o distinguish Hunter v,
Erickson, 393 U.S. 385 (196Y), which invalidated a city charter provision requiring
“that any ordinance regulating rveal estne on the basis of race. color, religion or na-
ttonal origin could not take eficet without approval by a majority of those voting in a
city election.” See 402 U8, at 140,

3 Id. at 141. This ruling int fawmes that only an explicic racial classification, and
not discriminatory impact, would trigger sietet judicial serutiny was a harbinger of later
Burger Court opinions—Rodriguez, Davis,- and Arlingten Heights. See notes 21-31 &
47-62 supra and accompanying text.

8402 U.S ar 142, The Court neglected to note that the other mandatory
referenda—involving the issuance ot general obligation bonds and municipal
annexation —did not single out low-income persons to bear their burden. Moreover,
other forms of public housing were not subject to prior approval by referenda. See 402
U.S. at 143, 144 (Marshall. ].. dissenting).

402 US. ar 141
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enues. It gives them a voice in decistons that will affect the future
development of their own community.?!

Five years later. the Burger Court relied upon james to justify a referen-
dum procedure with even more severe exclusionary implications. In City of
Eastlake v. Forest City Enterprises, fne.;** the Court™ upheld a city charter pro-
vision that required all proposed zoning changes accepted by the city council
to be approved by 35 percent ol those voting in a local referendum.®? The
challenged provision had been added to the Eastlake City Charter by voter
initiative after the City Planning Commission and the elected Eastlake City
Council had approved a zoning change to permit plainuff Forest City Enter-
prises, a real estate developer. to construct a multi-family, high-rise apartment
building.*»  The United States Supreme Court reversed the ruling of the
Ohio Supreme Court that this referendum requirement was an unconstitu-
tional delegation of power which deprived plaintff of due process of law.#

Chiel Justice Burger's opinion lllllld"V described the important role of
direct local citizen panrticipation:

A referendum cannot, however, be characterized as a delegation of
power. Under our constitutional assumptions, all power derives from
the people, who can delegate it 10 representative instruments which
they create. ... In establishing legislative bodies, the people can re-
serve to themselves power to deal directly with matters which might
otherwise be assigned 1o the legislature *?

He continued by noting that the referendum, like the Massachusctts town
meeting, is a means “for dircat political participation, allowing the people the
final decision, amounting to a veto power, over enactments of representative
bodies.” *®  Since zoning and rezoning decisions were characterized as “legisla-

" Id at [43.

"426 US. 668 (1976). Easuake, Ohio is a suburb of Cleveland.

¥ The voting breakdown in Eastluke was somewhat different from the cases
discussed above. Sce note 41 supra. This time. Justices Marshall and White joined
Chief justice Burger's opinion (along with Justices Stewart, Blackmun, and Rchnqum)
but Jjustice Powell dissented. fd. ar 664, Justice Stevens also dissented, in an opinion
joined by Justice Brennan. /d.

147See EasTLARE Crry CHARTER art. VIII, § 3. guoted in 426 U. S at 670-71 n ],

¥ 426 U.S. at 670.

" See Forest City Eauerprises. Inc. v. City of Eastlake, 41 Ohin St. 2d 187,
198, 324 N.E.2d 740, 747 (1975). The Ohio court ruled that due process “requires that
a mumupalny protect individuals against the arbitrary exercise of municipal power, by
assuring that fundamental policy choices un(lml\mg the exercise of that power are
articulated by some responsible organ of municipal government,” fd. at 196, 324
N.E.2d at 746.

Y1426 US. at 672 {citation omitted),

"8 Id. at 673, Chief Justice Burger then d(ld(.d that referenda were “designed
o ‘give ditizens a voice on guestions ot public policy.” " Id., quoting James v. Valiierra,
402 U.S. 137, 141 (1971). This and later quotations from fames were somewhat inapt,
since the referendum considered in fames involved low-cost public housing which may
have imposed a financial drain on local 1axpavers, while the mandatory referendum
procedure reviewed in City of Eastlake applied 10 all zoning changes w hether for public
or private development.
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tive,” the Court ruled that they could be performed by mecans of ref-
erenda®  Chief Justice Burger then distinguished prior cases that had in-
alidated property-owner consent provisions'® on the ground that the
Eastlake referendum procedure allowed “alf the people of a community,” '™
rather than just those living in the atfected neighborhood, 1o participate in a
roning-change decision,

Though both opmmns can be criticized for defining the relevant com-
munity or the appropriate subjects for referenda too narrowly. fames and City
of Eastlake are, in some sense, quintesseutial setf-rule decisions because they
link judicial deference toward community self-determination directly to citizen
participation. Yet, the Court has not always insisted on such a close connec-
tion. For example, in Town of Lockport v. Citizens for Community Action at the
Local Level, Ine.,'” 1 upheld a dual majority requirement for charter revision
referenda. It thus allowed a strained version of self-determination —
maintaining local government structural integrity——to outweigh citizen par-
ticipation. Moreover, the Court had previously held that the protection of
certain citizens' financial interests could justify insulating some local decisions
from direct democracy, either by requiring a supermajority vote in tax and
bond referenda'"® or by restricting the referendum franchise to “primarily
interested” individual and corporate landowners, whose votes were weighted
according to acreage owned.’™  Despite its commitment to referenda, there-
fore. the Burger Court has been prepared to defer broadly to state and local
governments in their choice of referendum subjects and, to some extent, even
in their definition of the referendum electorate.

** Id. at 672. This characterization drew strong fire from Justice Stevens, who
insisted that the Court, in ruling on the due process claim, was not bound by the Ohio
Supreme Court’s conclusion on this issue. 426 U.S. at 680, 686 (Stevens, .. dissenting);
see also 426 U.S. a1 680 (Powell, J., dissenting): Lamb & Lustig, supra note 27, at 188
89. Professor Sager argues that rezoning is a special kind of legislative decision —one
which requires “decision by a deliberative governmental body.” Sager, supra note 34, at
1421-22,

100 See 426 U.S. ar 677-78.

'O Id. at 678, quoting James v, Valtierra, 402 U.S. 137, 143 (1971). Not only is
the ref