NO MORE LITIGATION GAMBLES: TOWARD A
NEW SUMMARY JUDGMENT

"The United States Supreme Court in the 1986 cases of Matsushita Electric Industrial
Co. v. Zenith Radio Corp.,' Anderson v. Liberty Lobby, Inc.? and Celotex Corp. v. Catret?
enunciated standards for granting summary judgment that signal a change in traditional
summary judgment doctrine.* By removing doctrinal barriers of its own creation,® the
Court approved a more liberal rule effectively challenging that party with the burden
of proof at trial¢ The standards announced in Matsushita and Anderson atfect the burden
of proof on the party opposing a summary judgment motion. The standard announced
it Celotex affects the burden of productioni on the party bringing the motion, and the
subsequent burden of production and proof on the parly opposing the motion. The
new standards will have their greatest impact on complex cases involving state of mind,
motive, and intent, but their overall effect is to create a more f{avorable climate for
granting summary judgment in all types of cases.”

Rule 56 of the Federai Rules of Civil Procedure governs summary judgment.® Rule
56(c) provides that summary judgment should be entered when “pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affidavits, it any,
show that there is no genuine issue as to any material fact and that the moving party is
entitled to a judgment as a matter of law.”® The Rule is designed to eliminate trial where
no genuine factual issues exist. Although it is a means of effecting judicial efficiency

1106 §. Ct. 1348 (1986).

2106 8. Cr. 2505 (1986).

2 106 S. Ct. 2548 {1986).

1 Matsushita has been called a “judicial bombshell.” Stoll and Goldfein, Economic Sense in the
Supreme Court, 195 N.Y.L.J., Apr. 15, 1986, av 1, col. 1, and a case which “appear[s] to signal a new
day.” Lauler, New Standards For Summary Judgment in Federal Courts, 115 N.Y.L.]., June 17, 1986, at
I, col. 1, at 3, col. 2.

3 See infra notes 42=64 and 120-23 and accompanying text for a discussion of Poller v. Columbia
Broadcasting Sys., 368 U.8. 464 (1962), and Hutchinson v. Proxmire, 443 U.S. 111 (1979).

s Commentators have noted that traditional surnmary judgment doctrine unnecessarily impedes
the motion’s single most important use: to challenge the party with the burden of proof. Louis,
Summary Judgment and the Actual Malice Controversy in Constitutional Defamation Cases, 57 5. Car. L.
Rev, 707, 722 (1984) {hereinafter The Actual Malice Controversy]. See also Louis, Federal Summary
Judgment Doctrine: A Critical Analysis, 83 YaLE L.J. 745, 769 (1974) {hereinafter A Critical Analysis)
(summary judgment employed to idenufy facwally deficient claims).

? One commentator has asserted that through mistaken analysis various opinions of the United
States Supreme Court created a climate singling out cases involving state of mind, motive, or intent
as incapable of or inappropriate for summary judgment. Sonenshein, State of Mind and Credibility
in the Summary fudgment Context: A Hetter Approach, 78 Nw. U.L. Rev. 774, 786 (1983) [hereinafier
Sonenshein}.

8 Fep, R. Civ. P. 56,

% Fep. R. Civ. P. 56(c).

10 “The very mission of the summary judgment procedure is to pierce the pleadings and 1o
assess the proof in order to see whether there is a genuine need for trial.” Advisory Commilice’s Note,
Report of Proposed Amendments To Certain Rules of Civil Procedure for the United States District Courts.
Submitted by the Judicial Conference of the United States, September, 1962, 31 FR.D. 621, 648 (1962)
[hereinafter Advisory Committee's Note].
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by eliminating unnecessary litigation,!" the immediate effect of Rule 56 is felt by the
litigants. Where the defendant is the moving party, the grant of a summary judgment
motion relieves the defendant from the burden of a trial. The plaintiff, in wrn, is
foreclosed from presenting his or her case to a jury, because the judgment is that no
genuine issues exist for a jury to try.”2 Although Rule 56(c) provides that either party to
a civil suit may move for summary judgment,' this note will focus on those cases where
the defendant is the moving party.

Although Rule 56 deliberately does not exclude particutar kinds of issues from the
operation of summary judgment procedures,™ courts have hesitated to apply the Rule
in cases involving state of mind, motive, and intent.'s Issues of intent are a common
element in these types of cases, and their resolution depends on the observation of the
demeanor of the witnesses on the stand, who are subject to direct and cross-examina-
tion.!" Therefore, such cases generally were considered inappropriate for summary
disposition,’” and particularly appropriate for jury resolution.'® In sum, the courts did
not want to replace trial by jury with “trial by affidavit.”"?

Responding to such concerns, the Supreme Court raised doctrinal barriers against
the use of summary judgment in the context of antitrust2® and libel,2! areas which are
in effect paradigms of the state of mind case. Commentators?* and judges,® however,
criticized this categorical exclusion of certain kinds of cases from the operation of Rule
56. Critics of the barriers imposed by the Supreme Court argued that these barriers
hindered the Rule’s purpose of eliminating needless trials.?

The Supreme Court implicitly overturned these barriers against the use of summary
Jjudgment in cases involving the defendant’s state of mind in its 1986 term in Anderson
v. Liberty Lobby, Inc.,? a libel case, and Matsushita Electric Industrial Co., Ltd, v. Zenith Radio

! Sonenshein, supra note 7, at 774,

12 See 6 ]. Mooke, W. TAGGART & J. Wicker, MooRre's FEDERAL PracTicE § 56.06[2] (2d ed.
1986) (if the only question involved in the litigation is one of law and there is no dispute as to
material issues of fact, losing party may not contend that it has been deprived of right to jury trial).

* Fep. R. Crv. P, 56(a), (b).

1* Arnstein v. Porter, 154 F.2d 464, 479 (2d Cir. 1946} (Clark, J.. dissenting); Sonenshein, supra
note 7, at n.49.

1> Sonenshein, supra note 7, at 780.

15 Morrison v. Nissan Co., 601 F.2d 139, 141 (4th Cir. 1979). See also Advisory Committee's Note,
supra note 10, at 648 (where an issue as 1o a material fact cannot be resolved without observation
of the demeanor of witnesses in order to evaluate their credibility, summary judgment is not
appropriate).

Y The Actual Malice Controversy, supra note 6, at 709,

'8 Sonenshein, supra note 7, at 780.

¥ Id. at 779. See also Schwarzer, Summary Judgment Under the Federal Rules: Defining Genuine Issues
of Material Fact, 99 F.R.D. 465, 467 (judicial reservations about summary judgment in part have
their origins in judges’ profound attachment to the jury system).

* See Poller v. Columbia Broadcasting Sys., 368 U.S. 464, 473 (1962) (summary judgment o
be used sparingly in complex antitrust actions where proof consists of motive and intent).

! See Hutchinson v. Proxmire, 443 U.S. 111, 120 n.9 (1979) (dictum) (actual malice involves
proof of state of mind and does nat readily lend iwself to summary disposition).

* Sonenshein, supra note 7, at 80Y. See also The Actual Malice Controversy, supra note 6, at 716,
720-21.

28 See The Actual Malice Controversy, supra note 6, at 709 & n.20.

# Sonenshein, supra note 7, at 810,

%106 8. Ct. 2505 (1986).

-
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Corp.,® an antitrust case. In Anderson, the Supreme Court held that the “clear and
convincing” evidence requirement must be considered by a court ruling on a motion for
summary judgment in a case where the actual malice®” standard — which involves a state
of mind determination — applies.?®* More broadly, the Court held that the inquiry is
whether the evidence presents a sufficient disagreement to require submission to a jury,
or whether it is so “one-sided” that one party must prevail as a matter of law.®

In the context of a complex conspiracy case, the Supreme Court in Matsushita held
that to survive a motion for summary judgment, a plaintifl seeking damages for violation
of §1 of the Sherman Act, which proscribes “{e]very contract, combination ... or
conspiracy, in restraint of trade . . .,"* must present evidence that tends to exclude the
possibility that the alleged conspirators acted independently.® Proof of conspiracy nec-
essarily requires an inquiry into motive and intent,* and if the factual context renders
plaintiff’s ctaim of motive implausible, then the plaintiff must present more persuasive
evidence to support his or her claim than otherwise would be required.”

The Anderser and Matsushita decisions are important because they have introduced
a heightened standard of judicial inquiry at the summary judgment stage. Courts faced
with a motion for summary judgment in a state of mind case no longer can deny
- categorically the motion and defer consideration of the state of mind issue to a jury
determination. Instead, afier Matsushite, courts must subject the litigants’ evidence of
conspiracy (o searching inquiry at the summary judgment stage. Where a heightened
burden of proof applies, as in cases alleging actual malice defamation, Anderson requires
that a plaintiff meet that heightened standard before being entitled to a jury trial. In
practical terms, where a defendant in a case involving state of mind moves for summary
judgment, a plaintiff no longer can expect a court simply to deny the motion because
the case involves a determination of the defendant’s state of mind. Overcoming a motion
for summary judgment is now a higher hurdle for plaintiffs.

In Anderson and Matsushita the Court focused on the plaintft’s burden of prool in
demonstrating that there is a genuine faciual issue for trial. In a third case, Celotex Corp.
. Catrett,* the Court widened its focus 1o include the defendant’s burden of production
in supporting its motion for summary judgment. In Celotex, a products liability case

= 106 5. Ct. 1348 (1986).

# In New York Times Co. v. Sullivan, 376 U.S. 254 (1964), the Supreine Court held thay, in a
libel suit brought by a public official, the first amendment requires the plaintiff 1o show that in
publishing the defamatory statement the defendant acted with “actual mulice,” defined as “with
knowledge that it was false or with reckless disregard of whether it was false or not.” Id, at 279~
80, The Court further held that such actual malice must be shown with “convincing clarity,” fd, at
285-86.

8 Anderson, 106 8. Cr. at 2513.

» Id, at 2512, Under the Supreme Court’s holding, the inquiry is not whether there are a
minimum of facts supporting the plaintff’s case but whether a jury reasonably could find cither
that the plaintift proved its case by the quality and quantity of evidence required by the guverning
law or that it did not. fd. at 2513,

%015 U.S.C. §1(1982).

31 Matsushita, 106 5. C. at 1357,

32 See infra notes 43—46 and accompanying text for a discussion of proofl of intent in antitrust
CUSES,

33 Matsushita, 106 S. Ct. at 1356, The Court held that the plaintifi "must do more than simply
show that there is some metaphysical doubt as o the material facts.” Id,

106 8. Ct. 2548 (1986).
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which did not involve state of mind issues, the Court held that Rule 56 neither expressly
nor impliedly requires a defendant moving for summary judgment to support his or
her motion with affidavits or similar materials which negate the plaintiff’s claim.% The
Court — emphasizing that summary judgment is a tool designed to isolate factually
unsupported claims and to prevent them from going to trial* — clearly stated that courts
should give due regard not only 10 the rights of plaintiffs who have an adequate basis
for bringing their claims to a jury, but also to defendants opposing claims that have no
factual basis.>” Thus, while Anderson and Matsushita place a heavy burden of proof on a
plaintift to support its claim in order to survive summary judgment attack, Celotex eases
the burden of production on a defendant launching that attack. It is thus easier for
defendants to bring a motion for summary judgment, and more difficult for plaintiffs
to resist.

Taken together, this trilogy of cases redefines Rule 56 and gives it greater potential
to eliminate trial, even in cases once considered inappropriate for summary disposition:
those involving state of mind, motive, or intent. The trial courts are now required to
give searching inquiry to the plaintiff’s evidence in order to determine if there is a
genuine issue for trial. A categorical assessment that a case involves issues of state of
mind, motive, or intent will no longer, standing alone, bar entry of summary judgment.

This note analyzes the development of the Supreme Court’s new summary judgment
doctrine. Section | will examine the evolution of the Court’s caution against the use of
summary judgment in cases involving state of mind, motive, or intent. The section will
focus on summary judgment doctrine in the areas of antitrust and “actual malice”
defamation, as examples of state of mind cases in which the Supreme Court directly
cautioned against the use of summary judgment. Section 11 will examine how Anderson
and Matsushita implicitly removed those cautionary barriers. Additionally, Section I1 will
examine the articulation in Celotex of a doctrine that requires that courts, when ruling
on motions for summary judgment, must respect not only a plaintiff’s right to trial, but
also a defendant’s right to summary judgment where the plaintiff has not met the burden
of proof required to demonsirate a need for trial. Section 111 will examine how the
purpose of Rule 56 is better served by the removal of these doctrinal cautions and by
the formulation of a more liberal standard. This last section will address the application
of the new standards. The note will conclude that the Supreme Court has signalled a
new regard for the use of summary judgment that makes the procedure both workable
and desirable.

L. Tue EvoLuTioN oF THE Court's CAUTION AGAINST THE USE OF SUMMARY JUDGMENT
IN Cases INVOLVING STATE o MIND, MOTIVE, OR INTENT

Cases involving state of mind, motive or intent have posed particular problems in
the application of the summary judgment procedure.’® Courts reasoned that observing
the demeanor of the testifying defendants during direct and cross-examination was
critical to the resolution of the issue of intent, and therefore, more properly within the
province of the jury.®® Courts, erring on the side of safety, thus were reluctant to grant

3 Id, at 2553,

36 Id, at 2555.

7 Id.

¥ Sonenshein, supra note 7, at 786.

3 Morrison v. Nissan Co., 601 F.2d 139, 14] (4th Cir. 1979).
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summary judgment where the defendant’s state of mind was at issue.®® Cansequently,
caution was the watchword for judges at the summary judgment stage.*!

A. The Supreme Court Caution Against the Use of Summary Judgment in Antitrust Cases

In 1964, the Court in Poller v. Columbia Broadeasting System articulated its clearest
expression of the caution against the use of summary judgment in state of mind cases
within the context of an antitrust conspiracy case.*2 In the antitrust context, state of
mind issues may include a party’s improper motive to monopolize or an illicit intent to
.conypire 1o monopolize.”> Some element of deliberateness must be shown.** The offense
of conspiracy to maonopolize under Section 2 includes such elements as proof of a
concerted action deliberately entered into with the specific intent to achieve monopoly
power.*> A specilic intent to create a monopoly need not be shown by direct evidence of
subjective state of mind, but can be inferred from conduct.4®

Poller was a private antitrust action brought against the Columbia Broadcasting
System (CBS) alleging conspiracy to restrain and monopolize trade in violation of Sections
1 and 2 of the Sherman Act*” The plaintff in Poller claimed that CBS cancelled its
affiliation with his ultra high frequency (UHF) station pursuant to a conspiracy hetween
CBS and third parties to drive the plaintiff out of business. 'The plaintiff alleged that
the purpose of the conspiracy was to give CBS a shori-term menopoly of the UHF
market in the Milwaukee area and eventually to eliminate UHF competition in Milwaukee
entirely.”® The District Court for the District of Columbia granted the defendant’s motion
for summary judgment,* based on four affidavits which alleged the lack of an illicit
motive required to prove a violation of the Sherman Act.® The Court of Appeals for
the District of Columbia aifirmed.*!

0 Sonenshein, supra note 7, at 787. Sonenshein traces this view to Sonnentheil v. Christian
Moerlein Brewing Co., 172 1.5. 401 (1899}, a case involving a directed verdict, where the Court
held that while a jury has no vight 1o disregard arbitrarily defendant’s uncontradicted and unim-
peached evidence on the issue of lack of fraudulent intent, the evidence must nonetheless be
submitted to a jury to determine the credibility of defendant’s witnesses. fd. at 408, ‘Therefore, the
directed verdict was made in crror. Id. Cases involving the existence of fraud were said o be
peculiarly within the province of the jury, from which it was rarely safe 1o withdraw them. Id. at
410.

1i §ep Morrison, 601 F.2d at 141,

# 364 U.S. 464, 473 (1962).

3 For instance, a firm may obtain monoepoly power and violate Section 2 of the Sherman Act
by “deliberately pursuing a course of conduct which hafs] the effect of expanding or maintaining
power, or [by forming] a specific intent to maintain its power by such conduct.” L. SuLLivan,
HANDBOOK oF THE Law or ANrrrrusT 30 (1977).

M Id,

45 fd. at 132,

8 fef, at 133,

47 poller, 368 U.S. at 465, The plaintiff sued under Section 4 of the Clayton Act, 15 U.S.C.
§ 15, which provides that "Any person who shall be injured in his business or property by reason
of anything forbidden in the antitrust laws is given a private right of action.” Poller, 368 U.S. at
475 (Harlan, ]., dissenting).

0 Jd. at 466.

w poller v. Columbia Broadcasting Sys., 174 F. Supp. 802, 805 {D.D.C. 1959).

50 proller, 368 U.S, at 468.

51 poller v. Columbia Broadcasting Sys., 284 F.2d 599, 606 (D.C. Cir. 1960).
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"The Supreme Court reversed, holding that while the evidence may not have been
sufficient to warrant the finding that CBS acted with improper motive, the truth was not
evident from the record and summary judgment should, therefore, have been denied 52
In dictum, the Court expressed a restrictive view of the use of summary judgment in
antitrust cases where state of mind is a critical issue:

We believe that summary procedures should be used sparingly in complex
antitrust litigation where motive and intent play leading roles, the proof is
largely in the hands of the alleged conspirators, and hostile witnesses thicken
the plot. It is only when the witnesses are present and subject to cross-
examination that their credibility and the weight to be given their testimony
can be appraised. Trial by affidavit is no substitute for trial by jury which so
long has been the hallmark of "even handed justice.”s*

In Poller, the Court thus provided a simple, categorical standard for evaluating a sum-
mary judgment motion in an antitrust case.> Where issues of intent are involved, the
Poller Court suggests that trial is preferred to summary disposition.®* This approach is
appropriate even where the evidence does not support the claim and the plaintiff is
unlikely to succeed at trial 36

Not all of the Justices in Poller agreed that a restrictive use of summary procedures
was required in antitrust cases.5” In a dissenting opinion, Justice Harlan noted that the
language of Rule 56 does not indicate that it should be used any more “sparingly” in
antitrust litigation — or that its use in antitrust cases is subject to more stringent criteria
— than in any other type of case.’® Noting that the private antitrust remedy tempts
vexatious litigation and requires an inordinate amount of time from the trial courts,
Justice Harlan found “good reason for giving the summary judgment role its full legit-
imate sweep in this field.”

Justice Harlan found it important that the plaintiff in Poller had complete access to
all potential witnesses by means of pretrial discovery, yet failed to produce any evidence
that would support his claim of improper motive.® In Justice Harlan’s opinion, if the
case had proceeded to trial on such evidence, it could not have been permitted to go to
the jury.#! Justice Harlan noted that because the plaintiff presented no extrinsic evidence
of an unlawful purpose, and CBS had denied any unlawful motive 1o eliminate plainuiff
as a competitor, the jury was left with no affirmative evidence of any intent to restrain
trade.® According to Justice Harlan, the possibility that the jury might disbhelieve CBS's
assertions of no unlawful motive was not enough to take the case to trial.®* A trial should

2 Poller, 368 U.S, at 472-7%.

5 Id. at 473.

* Sonenshein, supra note 7, at 790,

5 Paller, 368 U.S. at 473,

8% See il at 47273,

%% Justices Frankfurter, Whittaker, and Stewart Jjoined Justice Harlan's dissenting opinion. fd.
at 474.

* Id. at 478 (Harlan, |., dissenting).

* fd. (Harlan, ]., dissenting}.

% Id, (Harlan, }., dissenting).

51 Id. aw 479-80 (Harlan, J.. dissenting).

% 1d. at 480 (Harlan, J., dissenting). .

* Id. {Harlan, |., dissenting).
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not proceed, said jixstice Harlan, on the mere hope that witnesses will revise their
testimony upon the stand: “Courts do not exist to afford opportunities for such litigation
gambles, "t

Whereas Justice Harlan rejected the majority’s reasoning as being antithetical to the
proper application of Rule 56, the lower courts enthusiastically embraced the Poller
reasoning,® and invoked il as a “talismanic statement” that, in antitrust cases, summary
judgment was inappropriate.®® Poller thus became a kind of “magic wand waved indis-
criminately by those opposing summary judgment maotions in antitrust actions,”?

Despite the Court's language in Poller disfavoring the summary disposition of anti-
trust cases and the strong response of the lower courts heeding that language, summary
judgment was still available to defendants. Several years after Poller, the Supreme Court
in First National Bank of Arizona v. Gities Service Co. affirmed a grant of summary judgment
Lo 2 Sherman Act defendant.” The majority opinion attempted to distinguish Poller on
its facts, and thus limit the broad sweep of its near prohibition of summary judgment
in complex antitrust cases, yet the dissent argued that the majority opinion could not
possibly be reconciled with the Poller dictum warning against summary judgment in such
cases.”™®

The majority of the Court in Cities Service recognized substantial similarities between
the case at bar and Poller, in that both cases involved the motive underlying a failure to
deal with a competitor.” The majority, however, noted that there were “crucial differ-
ences” between the two cases and in the plausibility of each plaintiff's allegations.™
Specifically, the Court stated that in Poller, the competitive relationship was such that it
was plausible for the plaintiff o argue that CBS had conspiratorial motives. In Cities
Service, in contrast, it was much more plausible that the defendant’s motives were non-
conspiratorial 2

The majority opinion in Cities Service reflected Justice Harlan’s concerns in his dissent
in Poller.™ The Court noted in Cities Service that the mere hope of developing supporting
evidence at trial was not enough to entitle any antitrust plaintiff who files a complaint
to proceed to trial in the absence of any significant probative evidence tending to support
the complaint.”™ While an issue of fact would not have 1o be resolved conclusively in

84 14, (Harlan, ., dissenting}.

8 The Actual Malice Controversy, sufra note 6, at 713-14.

% Sonenshein, supre note 7, at 787.

87 Mutual Fund Investors v. Putnam Management Co., 554 F.2d 620, 624 (9th Cir. 1977).

s6 391 U8, 253, 299 (1968).

89 fd, ut 303 (Black, ]., dissenting).

o 1d. ar 285.

™ d.

72 Id. The dissent stated that where there are possible illegitimate motives. it could never accept
as the appropriate standard under Poller whether other motives were more probable. Id. at 305
(Black, J., dissenting}. More broadly, the dissent stated that “this case illustrates that the summary
judgment technique tempts judges to take over the jury trial of cases, thus depriving parties of
their constitutional right to trial by jury.” Jd, a 304 (Black, [.. dissenting).

™ Sec supra notes 58-64 and accompanying text for a discussion of Justice Harlan's concerns
about the Court’s restrictive view of summary judgment procedure as enunciated in Poller,

M Cities Service, 391 U.S. at 280-90, See also Morrison v. Nissan Co., 601 F.2d 139, 141-42 (dth
Cir. 1979) (although motive and intent play leading roles in antitrust cases, Rule 56 is not o be
read out of anttrust cases).
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favor of the plaintiff, the right to trial on antitrust claims would be recognized only
where there was sufficient evidence supporting the claimed factual dispute to require
the factfinder’s resolution of the differing versions of the truth at trial.”

While the Court in Cities Service nominally stood by Foller by confining the holding
to its facts,™ other courts more explicitly criticized the Poller opinion. In the 1981 case
of Weit v. Continental llinois National Bank €9 Trust Company, the Seventh Circuit Court
of Appeals said that no greater caution or concern was required for antitrust litigant
rights than for litigant rights in other substantive areas of litigation.” The Weit court
refused to ignore the practical realities of complex antitrust litigation and held that
Jjudicial economy mandates the entry of summary judgment when, after extensive dis-
covery, the court concludes that ne reasonable jury could return a verdict for the
plaintiffs.” A trial on such unsupported claims, said the court, serves “only as a forum
for impeachment and argument by counsel."” The Weit court distinguished Poller from
the case at bar, noting that in Poller, the permissible inferences from the evidence favored
the plaintiff.?> In Weit, however, the court stated that the circumstantial evidence sup-
porting the complaint, when measured against the evidence supporting the defendant’s
denials, was so insubstantial that it precluded a verdict for the plaintiffs.? Thus, the Weit
court read Rule 56 as a neutral device for eliminating needless trials, affording no
greater deference to antitrust plaintiffs,

The Fifth Circuit Court of Appeals in the 1979 case of Aleddin Oil Co. v. Texaco,
Inc., was more explicit in its disregard of the Poller caution.®? Specifically, the Aladdin Oil
court stated that the “facile notion pressed upon us that antitrust cases are typically
unsuited for summary procedures can be traced to obiter dictum in Poller v. Columbia
Broadcasting System, Inc.”® In accord with the Poller dissent, the Aladdin Oil court noted
that Rule 56 should apply equally 1o all actions.® The court stated that antitrust cases
are not necessarily ill-suited for summary judgment but that any cases which raise
genuine issues of motive, intent, and credibility are more appropriately suited for trial 8
The court concluded that the best procedure in deciding a motion for summary judg-
ment was not to rely on obiter dictum or quotable statements, but on the text of the Rule
itself, which states that summary Judgment is appropriate in any case in which there is
not a genuine issue of material fact.$

™ Cities Service, 391 U.S, at 289.

" See id. at 284-86. See also Sonenshein, supra note 7, at 790-91.

7 641 F.2d 457, 464 (7th Cir. 1981).

" Id.

»Id.

0 1d. at 466,

81 Id.

82 See 603 F.2d 1107, 1110-12 (5th Cir. 1979).

8 1d, at 1110.

B fd. at 1111.

8 fd.

* Id. at 1112. Other courts have also cleared the Polter hurdle and granted summary judgment
where state of mind and issues of intent are present. One commentator points out that where there
was no probative evidence on the state of mind issue, these courts have granted summary judgment
as they would in a case not involving state of mind where there was no genuine factual dispute.
Sonenshein, supra note 7, at 794. See e.g., Products Liability Ins. Agency v. Crum & Forster Ins.,
682 F.2d 660, 663 (7th Cir. 1982) (defendant is entitled to have complzaint dismissed on sumimary
Judgment, if, after discovery, it is clear that plaintiff will not be able to establish an essential element
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The Poller dictum was a statement of the traditional doctrine that summary judgment
is inappropriate in cases involving state of mind. The Poller standard prefers trial, even
where sufficient evidence to support the claim is lacking and the plainiff is unlikely to
succeed at trial.#” While many courts read Poller as a kind of prohibition against the use
of summary judgment in antitrust cases,® other courts — most notably the Supreme
Court in Cities Service — confined Poller to its facts.® These courts recognized that no
plaintiff, even an antitrust plaintiff, was entitled to a trial where there was no significant
probative evidence tending to support the complaint.*® The Poller standard for appli-
cation of Rule 56 nevertheless remained the traditional doctrine. Although easy to apply
because a motion for summary judgment could be denied simply by identifying the case
as one involving complex issues of state of mind, the Poller standard violated the Rule’s
purpose of eliminating needless trials.”

B. Conflicting Concerns in Actual Malice Defamation Cases

The law of libel presented a curious situation for judges deciding summary judgment
motions, where proof of actual malice, a state of mind issue, was an element of the
plaintiff's case. The presence of a state of mind issue, usually a signal to the courts to
protect the plaintiff’s right to trial, also signalled the courts to protect the defendant’s
first amendment rights to free speech, where the state of mind issue was the presence
or absence of actual malice. A judge hearing a motion for summary judgment in an
actual malice libel case thus faced conflicting concerns in deciding whether the case
should go to trial.

These conflicting concerns presented, on the one hand, the general judicial reluct-
ance to grant summary judgment in state of mind cases where observation of the
demeanor of the witness was deemed critical to the determination of credibility,** thus
suggesting that plaintiffs should proceed to trial. On the other hand, the developments
in the substantive law of libel — which increased the plaintiff's burden of proof — made
the plaintiff’s case more difficult to prove and thus more susceptible to a grant of
summary judgment for the defendant. The major development in the substantive law
of libel was the 1964 Supreme Court decision in New York Times v. Sullivan, which required
proof of actual malice before a state court could award damages for libel actions brought
by public officials against critics of their official conduct.®®

To prevail in such a case, a plaintiff had to demonstrate that the defendant acted
with actual malice, defined as “with knowledge that it [the allegedly defamatory state-

of claim at trial: “a trial would be a waste of time. This is as true in an antitrust case as in any other
type of case.”); Curtis v. Campbell-Taggart, Inc., 687 F.2d 336, 338 (10th Cir.), ceri. denied, 459 U.5.
1090 (1982) (summary procedures are apprapriate to avoid necdless triuls and unnecessary expense,
where “the record [in an antitrust case] clearly indicates that there are no circumstances under
which plaintiff can prevail”).

87 See supra notes 47-56 and accompanying text for a discussion of Poller.

8 See supra notes 65~67 and accompanying text for a discussion of lower courts’ reaction to
Poller.

 See supra notes 68—86 and accompanying text for a discussion of cases limiting the scope of
Poller.

% Id,

31 Sonenshein, supra note 7, at 790

92 See supra notes 38-41 and accompanying text for a discussion of the application of summary
judgment in state of mind cases.

9 576 U.S. 254, 283 (1964).
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ment] was false or with reckless disregard of whether it was false or not,"™ with “con-
vincing clarity,”* or by “clear and convincing proof.”% First amendment concerns thus
required the plaintiff to bear a heavier burden of proof — clear and convincing proof
— than that required of most other civil plaintiffs, merely preponderance of the evi-
dence.®" This heightened and constitutionally required evidentiary standard,® therefore,
imposed a heavy burden of proof on plaintiffs and made it more difficult to reach and
persuade a jury.® The Court in New York Times held, however, that a lower burden of
proof would lead to self-censorship,'® and would not allow the first amendment guar-
antec of freedom of expression the “breathing space” it needed to survive. 1!

As a result of the Court’s decision in New York Times, lower courts hearing actual
malice defamation cases tended to grant a defendant’s motion for summary Jjudgment
in spite of the state of mind issues.'”? The courts’ receptiveness to defendants’ motion
for summary judgment was based in part on the belief (hat self-censorship could result
not only from the defendants’ fear of an adverse verdict after a full trial, but also from
defendants’ fear of a lengthy trial, even where the defendant would likely prevail at
trial.?®* Thus, by granting summary judgment o defendants in actual malice cases, the
courts responded to both the plaintiff’s difficulty in meeting the heighiened evidentiary
standard, and (o the fear of self-censorship underlying that standard.

The pull of constitutional concerns for freedom of expression proved to be greater
than the resistance of courts to granting summary judgment in state of mind cases.
Thus, despite the general reluctance 1o grant summary judgment in cases involving state
of mind, a line of cases!0s developed in which courts, out of first amendment concerns
of self-censorship, consistently granted summary judgment in favor of defamation de-
fendants.1® The practice became so widespread that one court described the grant of
summary judgment in actual malice cases as the rule rather than the exception, 06
Another court described the grant in favor of defamation defendants 10 be “rooted as

o Id. at 280,

¥ Id. at 285-86,

% Rosenbloom v. Metromedia, Inc,, 403 U.S. 29, 52 (1971),

# Nader v. de Toledano, 408 A.2d 31, 49 (D.C. App. 1979), cert. denied, 444 U.S. 1078 (1980).

% Note, Public Figure Defamation: Preserving Summary fudgment To Protect Free Expression, 49
Forbram L. Rev. 112, 116 (1980} [hereinafter Note].

® The Actual Malice Controversy, supra note 6, at 707.

' New York Times Co. v. Sullivan, 376 U S. 254, 279-80 (1964).

M Id, at 271-72.

"% The Actual Malice Controversy, supra note 6, at 70911, Louis noted that “[a] survey of the
results of summary judgment motions made by defendants on the issue of actual malice between
1976 and [19]80 shows that over 75% were granted.” id. at 710 n.25.

' Cornment, The Propriety of Granting Summary Judgment for Defendants in Defamation Suits
Involving Actual Malice, 26 ViLL. L. Rev. 470, 471-72 {1980-81) [hereinafter Comment].

104 See Comment, supra note 103, at 482 n.86. The author collects an extensive list of cases in
which summary judgment was granted to defamation defendants. See also The Actual Malice Contro-
versy supra, note 6, at 710 n.23, for statistics on the grant of summary judgment to defamation
defendants,

19 See, e.g., Washington Post v. Keogh, 365 F.2d 965, 968 (D.C. Cir. 1966), cert. denied, 385 Ui.S.

1011 (1967} (“In the First Amendment area, summary procedures are even more essential. . . . The
threat of being put 1o the defense of a lawsuit brought by a popular public official may be as chilling
1o the exercise of First Amendment freedoms as fear of the ourcome of the lawsuit itself, ... ")

" Hutchinson v. Proxmire, 431 F. Supp. 1311, 1330 (W.D. Wis. 1977), aff'd. 579 F.2d 1027
(7th Cir. 1978}, rev'd, 443 U.S. 111, 114 (1979).
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deeply as judicial precedents can reach.,”!"” While the trend was clearly in favor of
defamation defendants at the summary judgment stage, differing views developed as 1o
the exact basis for the ready grant of summary judgment 0 defendants.'® The liberal
grant of summary judgment could be based on either special procedural protection for
defamation defendants, or on the recognition that the substantive law of libel protected
defamation defendants by requiring plaintifls to meet a more difficult burden of proot
than is generally required in civil cases.

One view, enunciated in 1970 by Judge Skelly Wright in Wasserman v. Time, Inc.,
was that first amendment considerations necessitated a departure from normal summary
judgment procedures in two ways. ' First, the wrial judge would evaluate all the evidence
in its most reasonable light rather than in the light most favorable (o the plaintiff."*
Sccond, rather than determine whether a reasonable jury could find actual malice with
convincing clarity, the trial judge personally would be required to find actual malice with
convincing clarity if the plaintiff is to survive summary judgment attack and proceed 1o
trial.'"t According to Wasserman, lirst amendment concerns require special judicial in-
volvement at the summary judgment stage and allow the judge to draw reasonable
inferences and weigh credibility in determining whether actual malice has been shown
with “convincing clarity.”!"* The Wasserman view thus made the detendant's motion lor
summary judgment more likely to succeed.

Another view expressly rejected the suggestion in Wasserman that the trial court
itself should judge the credibility of witnesses and draw its own inferences from the
evidence. Like the Wasserman court, the Ninth Circuit Court of Appeals in the 1974 case
of Guam Federation of Teachers, Local 1581 v. Ysrael vrecognized that special scrutiny of the
evidence is necessary to provide a buffer against interference with first amendment
rights.!?* The Guam court held, however, that in spitc of the special standard, the courts
should examince the evidence in the same manner as in all other cases involving a motion
for sunumary judgment.'** Under Guam, the trial court deciding a summary judgment
motion is not to weigh the proof and make independent findings. Rather, the trial court’s
{unction is o determine whether the plaintff has demonstrated a genuine issue of
material fact from which a jury, using the appropriate “clear and convincing” standard
of proof, could find actual malice.'® Thus, whereas the Wasserman view necessitated a
departure from normal summary judgment procedures, the Guam view was that the
usual procedural rules should govern summary judgment and the libel plaintitt was not

w? National Nutritional Foods Ass'n. v. Whelan, 492 F. Supp. 374, 379 (S.IxN.Y. 1980}

8 Gee Nader v. de Toledano, 408 A.2d 31, 45-48 (D.C. App. 1979), cert. denied, 444 U.S. 1078
(1980), fur a discussion of the conflicting views as to the proper judicial procedure for reviewing
motions for summary judgment in acual malice cases.

e 494 F.2d 920, 922-23 (D.C. Cir.) (per curiam) {Wright, J., concurring), cert. denied, 398 U.5.
940 (1970}, See also Nader, 408 A.2d at 46.

18 Wasserman, 424 F.2d at 922 (Wright, J., concurring). See also Nader, 408 A.2d at 46.

' Wasserman, 434 F.2d at 922 (Wright, |., concurring). See also Nader, 408 A.2d at 46.

v Wasserman, 494 F.2d at 922, See also Nader, 408 A.2d at 45-46. While it has been questioned
whether Wright ealls for special judicial involvement at the summary judgment stage, or only at
the directed verdict stage, see Comment, supra note 109, at 484 191, courts following Wassertan
have applied the convincing clarity standard to the evidence at the summary judgnient level. fd. at
n.92.

03 492 F.2d 438, 441 (th Cir), cert. denied, 419 U.S. B72 (1974).

114 ld.

15 I, ut 442; Nader, 408 A.2d at 47.
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required to prove actual malice twice: once to the judge at the summary judgment stage,
and if convinced, then to the jury at trial.'" The Guam view of the basis for granting
summary judgment for defamation defendants was not as liberal as the Wasserman view,
but like the Wasserman view, it required convincingly clear evidence of actual malice at
the summary judgment siage.

New York Times and its progeny created a judicial sensitivity to first amendment
considerations in actual malice defamation cases, a sensitivity which lead to the ready
granting of summary judgment for defamation defendants.!'” Some courts, like that in
Wasserman, showed sensitivity to the importance of free speech by departing from normal
summary judgment procedures to formulate a summary judgment procedure directly
favoring defamation defendants. Other courts, like that in Guam, showed judicial sen-
sitivity to the importance of free speech, but did so by formulating a summary judgment
procedure that incorporated the difficult evidentiary burden, required under New York
Times to protect free speech, into normal summary judgment procedures.'’® Thus, the
widespread grant of summary judgment to defamation defendants could be attributed
either to a special procedural protection for such defendants, or to the fact that the
substantive law of libel itself made it difficult for plaintiffs to demonstrate the requisite
clear and convincing evidence, !9

As the Supreme Court in Poller had cautioned against the use of summary judgment
in antitrust cases because of state of mind issues, almost twenty years later the Court
expressed a similar caution against the use of summary judgment in actual malice
defamation cases because of the presence of state of mind issues. In the 1979 case of
Hulchinson v. Proxmire, the Supreme Court cast doubt on the ready availability of sum-
mary judgment in actual malice defamation cases as it voiced its disapproval of the
widespread grant of summary judgment in such cases.' In what is commonly referred
to as footnote nine, the Court, responding to lower court assertions that summary
Jjudgment was the rule rather than the exception in actual malice defamation cases,!2!
expressed doubt about the so-called “rule” and reiterated the familiar doctrine that
because proof of “actual malice” calls a defendant’s state of mind into question, it does
not readily lend itself’ to summary disposition.'® The Court stated, however, that because
the case at bar did not present an actual malice issue, the propriety of dealing with state

136 Nader, 408 A.2d at 47,

"'7 See supra notes 102-08 and accompanying text for a discussion of the courts’ reasons for
granting summary judgment in actual malice cases.

" See Note, supra note 98, aL 125 (the statement that the importance of free speech makes
summary judgment the rule fails to make explicit the reasoning that the importance of free speech
dictates the high standard required 10 prove liability, and the high standard, in turn, makes summary
Jjudgment the rule).

9 See Note, supra note 98, at 124-25 (“[iln granting sununary judgment courts often appear
to rely on the first amendment considerations underlying [New York Times). More accurately, how-
ever, the decisions are based on the lack of evidence of the requisite degree and recognition that
unnecessary trials hinder free expression.”™),

120443 U.S, 111, 120 n.9 (1979).

1#! See supra note 106 and accompanying text for a lower court description of the so-called
rule,

%2 443 1.8, at 120 n.9. The Court reversed a grant of summary judgment for defendant on
the ground that the plaintiff was not a public figure and thus did not have to show actual malice.
id. at 136.
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of mind issues in a summary procedure was not before it. The Court declined to pursue
the issue of proof further.!2

While the Hutchinson Court, in dictum, questioned the propriety of granting sum-
mary judgment in an actual malice case, it provided no guidance to the lower courts as
to exactly what was improper.'# The possibilities as to what practice was being disap-
proved included the Wasserman view that the trial judge personally weigh the evidence
in actual malice cases, the Guam use of the “convincing clarity” standard at the summary
judgment stage, or the use of summary judgment at all in state of mind cases.'?> Reaction
to the Hutchinson dictum was varied. To some courts, footnote nine presented a bar to
the use of summary judgment.'® In the 1979 case of Church of Scientology of California v.
Siegelman, for instance, the Southern District Court of New York felt “constrained, in
view of the [Hutchinson)] footnote, to deny the motion”!?” even though the plaintitf’s
evidence was “far from convincing.”12® In the 1979 case of Hart v. Playboy Enterprises,
Inc.. the District Court of Kansas said that proof of actual malice could not be prejudged
at the summary judgment stage.'?®

For many of the courts interpreting Futchinson, however, summary judgment in
actual malice cases, while not the rule, was not the exception.'® In general, courts
adopted what they considered a neutral rule in attempting to heed both the Hulchinson
caution and the New York Times actual malice standard.”® Under the neutral approach,
courts continued to grant summary judgment in favor of defamation defendants, not
because of a special procedural concern for first amendment rights, but because they
continued to require the plaintiff to meet the “clear and convincing” evidence standard
at the summary judgment stage.

In the 1980 case of Yiemouyiannis v. Gonsumer's Union, an actual malice case, the
Second Circuit Court of Appeals understood Hutehinson as calling for a neutral approach,
under which neither the grant nor the denial of a motion for summary judgment was
preferred.’® The Yiamouyiannis court stated that defamation actions, for procedural
purposes, would be treated no differently from other actions, and that any “chilling
effect” on first amendment rights caused by fear of defending a lawsuit would be

8 Id, at 120 n.9,

124 Comment, supra tiote 103, at 489,

125 Sep id. at 489 n.124.

126 ld.

127 475 F, Supp. 950, 956 n.16 (S.D.N.Y. 1479).

128 I, at U55.

129 5 Mipia L. Rep. (BNA) 1811, 1814 (1D, Kan. 1979).

130 Spe The Actual Malice Contraversy, supra note 6, at 712. One study showed that post-Hutchinson
courts granted summary judgment on the issue of actual malice almost as often as did pre-Hulchinson
courts. Louis noted survey evidence that, after Hutchinson, approximately 75% of all motions for
summary judgment were granied to defamation defendants in actual malice cases. Id. at 711 n.29.
See id, at 710 n.23 for pre-Hutchinson statistics.

181 §chuliz v. Newsweek, Inc., 668 F.2d 911, 917 (6th Cir. 1982); Yiamouyiannis v. Consumers
Union ol the United States, Inc., 619 F.2d 982, 940 (2d Cir), cert. denied, 449 U.5, 839 (1980);
Nader v. deToledano, 408 A.2d 31, 50 (D.C. Cir. 1979), cert. denied, 444 U.S, 1078 (1980); Lawrence
v. Moss, 639 F.2d 634, 638-39 (10th Cir, 1981); Brophy v. Philadelphia Newspapers Inc., 281 Pa.
Super, Ct. 588, 599-601, 422 A.2d 625, 631-32 (1980); National Ass'n of Gov't Employecs, Inc. v.
Central Broadcasting Corp., 379 Mass. 220, 231, 406 N.E.2d 996, 1003 (1979), cert. denied, 446 U.8.
935 (1980). See also Comment, supra note 103, at 495-46.

132 G19 F.2d 932, 940 (2d Cir), cert. denied, 449 U.S. 839 (1980},
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disregarded in deciding whether to proceed to trial.'s However, the plaintiff in Yiamo-
uyiannis, still required 1o prove actual malice with convincing clarity, was unable to defeat
the defendant’s motion for summary Judgment in spite of the neutral rule.)® The
Yiamouyiannis court affirmed the grant of summary judgment and held that “no reason-
able jury could find with convincing clarity” that the defendant acted with actual mal-
ice.* Thus, even under a neutral standard neither favoring nor disfavoring summary
Jjudgment in actual malice cases, and disregarding the “chilling effects” of defending a
lawsuit, the court in Yiamouyiannis required “clear and convincing” proof at the summary
judgment level.'ss

Similarly, in the 1979 case of Nader v. de Toledane, the District of Cotumbia Court of
Appeals, in formulating a neutral standard for consideration of summary judgment
motions in actual malice cases, held that the same principles applicable to normal sum-
mary judgment motions are applicable to such motions when made in a public figure
libel action.’ The Nader court rejected the Wasserman view — which granted special
procedural protections to defamation defendants — as “impermissibly denigrat[ing] the
traditional roles of judge and jury.”1% The Nader court rejected the Wasserman view that
it is the judge at the summary judgment stage who must be convinced of actual malice
with “convincing clarity,” and agreed with the Guam view that the plaintiff need only
present evidence which shows a genuine issue of material fact from which a reasonable
Jjury could find actual malice with convincing clarity.’® Thus, the neutral approach as
articulated in Nader did not allow the Jjudge personally to weigh the evidence in order
to afford special procedural protection to libel defendants, but neither did it eliminate
“convincing clarity” as a consideration at the summary judgment stage. !4

The Supreme Court’s assertion in Hufchinson that summary judgment is inappro-
priate in actual malice cases because of state of mind issues did not prevent the courts
from continuing to grant summary judgment in actual malice cases."! Post-Futchinson
decisions discredited the Wasserman view that first amendment considerations necessi-
tated a departure from normal summary Judgment procedures."? Yet, many courts
found that summary judgment was still appropriate in actual malice cases. These courts
adopted a neutral approach, neither favoring nor disfavoring the grant of summary
Jjudgment for the defendant.!ss Under the neutral approach, the trial judge would view
the record in the light most favorable to the plaintiff and determine whether a reasonable
jury could have found actual malice with convincing clarity.'# Thus, even under a neutral

139 fl.

134 Id.

135 Id, at 940, 942

156 Id. at 944,

17408 A.2d 31, 50 (D.C. Cir. 1979), cert. denied, 444 U.S. 1078 (1980).

8 Id. at 49.

139 [d. .

130 fd. See also Rebozo v, Washington Post Ce., 637 F.2d 375, 381 {5th Cir.), cert. denied, 454
U.8. 964 (1981), Other courts expressly have not included the “convincing clarity” standard in the
summary judgment standard. See e.g., Vandenburg v. Newsweek, Inc., 441 F.2d 378, 379-80 (5th
Cir)), cert. denied, 404 U.S. 864 (1971); Arber v. Stahlin, 382 Mich. 300, 308-08, 170 N.w.2d 45, 49
(1969), cert. denied, 397 U.S. 924 (1970).

141 See supra notes 130-40 for a discussion of development of the neutral rule,

M2 See, e.g., Nader, 408 A.2d a1 49,

43 See supra notes 131-40 and accompanying text.

14 Nader, 408 A.2d at 49.
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approach the courts needed to consider the heightened evidentiary burden the plaintiff
would bear at trial.

Thus, in two lines of cases, the Supreme Court had cautioned against the-use of
summary judgment. The Court believed that both antitrust and actual malice defamation
cases were inappropriate for summary disposition and more appropriate for trial because
of the presence of state of mind issues. 1n Poller v. Columbia Broadcasting System, the Court
cautioned against the use of summary judgment in antitrust litigation.'*® This caution
led many lower courts to treat antitrust defendants categorically for summary judgment
purposes by uniformly denying summary judgment because of the complexity and nature
of proof required (o prove conspiracy."*® In Hutchinson v. Proxmire, the Court cautioned
against granting summary judgment in actual malice cases."" The caution was the Court’s
response 1o a lower court’s assertion that granting summary judgment for actual malice
defamation defendants was the rule. The categorical treatment in favor of actual malice
delamation defendants prior to Huichinson arose out of first amendment concerns about
the chilling effects on free speech of both a trial and the heightened burden of prool.'s#
Courts and commentators criticized the view embodied in Poller and Hutchinson that
summary judgment was inappropriate in cases involving state of mind, motive, or in-
tent.? They argued that the Court’s restrictive reading of Rule 56 impeded its purpose
of eliminating needless trials and urged that the Rule should be applied to every kind
of case without favor or disfavor.’s0 Yeu in spite of the dissatisfaction with the doctrine
of Hutchinson and Peller, the views expressed in dicta in those opinions remained the
traditional summary judgment doctrine.

[[. Toward A NEW SUMMARY JUDGMENT DOCTRINE: MATSUSHITA V. ZENITH, ANDERSON
v. LiBerTY LOBBY AND CELOTEX CORP. V. CATRETT

During the 1986 Term, the Supreme Court reexamined the standards for granting
summary judgment. Specifically, in the areas-of antitrust and libel, the Court examined
the burden of proof a plaintiff opposing 2 motion for summary judgment must meet in
order to demonstrate a genuine factual issue for trial. More generally, the Court outlined
the burden of production on both the defendant bringing a motion for summary
judgment, and on the plaintiff opposing the motion.

In Matsushita Electric Industrial Co., Ltd. v. Zenith Radio Corp., the Court, without citing
Poller, rejected the notion Lthat some doubt as to the material facts could defeat a Rule
56 motjon in an antitrust case.' In Anderson v. Liberty Lobby, the Court rejected reliance
on either Poller or Hutchinson to preclude summary judgment where actual malice, a
state of mind issue, was present.'? [n Anderson and Matsushita, the Court not only found

us 368 U.S. ar 473,

16 See supra notes 65-67 and accompanying text for a discussion of lower court reaction (o
Poller.

17 443 U.S. at 120 n.9.

48 See supra notes 104-16 and accompanying text for a discussion of the liberal grant of
summary judgment in acwal malice cases because of frst amendment concerns.

149 See, e.g., Sonenshein, supra note 7, at 780, 809-10; The Actual Malice Controversy, supra note
6, at 716, 721; A Critical Analysis, supra note 6, at 765-66.

150 See, e.g., Sonenshein, supra note 7, at 809—10; The Actual Malice Controversy, supra note 6, at
720-22; A Critical Analysis, supra note 6, at 767, 769,

131 Matsushita Electric Industrial Co. v, Zenith Radio Corp., 106 8. Ct. 1348, 1356 (1986).

152 Anderson, 106 8. Ct. at 2514 & n.7.
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summary judgment appropriate notwithstanding the presence of state of mind issues,
but set an exacting burden of proof for demonstrating a genuine issue that the plaintiff
rust meet in order to proceed to trial.

The third case, Celotex Corp. v. Catrett,'s* did not raise state of mind issues but it is
an important case in the Court's development of a summary judgment doctrine. Colotex
effectively challenges the party with the burden of proof at trial to demonstrate a genuine
need for trial. The Court held that where the plaintiff has failed to make a sufficient
showing on an element essential to her case, and on which she has the burden of proof
at trial, the defendant is entitled to judgment as a matter of law." These three cases
are now considered in more depth.

A. Matsushita Electric Industrial Co, v. Zenith Radio Corporation

In Matsushita Electric Industrial Co. v. Zenith Radio Corporation, the Court considered
the standard district courts must apply when ruling on a motion for summary judgment
in an antitrust conspiracy case.'> The Court reversed the Third Circuit Court of Appeal's
denial of summary judgment, holding that “if the factual context renders respondents’
claim implausible — if the claim is one that simply makes no economic sense — respon-
dents must come forward with more persuasive evidence to support their claim than
would otherwise be necessary.”156 The Court further held that unless respondents show
“that the inference of conspiracy is reasonable in light of the competing inferences of
independent [lawful] action,” summary judgment should be granted.ss

Matsushita was a complex case.’™ The plaintiffs/respondents were Zenith Radio
Corporation {Zenith) and National Union Electric Corporation (NUE), American firms
that manufacture and sell television sets.!®® The defendants/petitioners were Japanese
manufacturers of consumer electronic products (CEP's) and American firms, controlled
by Japanese parents, that seil Japanese manufactured products in Japan and the United
States.'®! The alleged conspiracy began as early as 1953,!62 was in full operation by the
late 1960’s,'®*> and involved twenty-four corporate defendants. s

The alleged conspiracy to drive American firms from the American CEP market
involved a scheme to fix and maintain artificially high prices for television receivers sold
by defendants in Japan and to fix and maintain low prices for television receivers
exported to and sold in the United States.'ss The low prices allegedly produced substan-
tial losses for Zenith and NUE."6 The plaintiffs claimed the scheme violated Sections 1

122 106 8. Ci. 2548 (1986).

134 Id, a1 2552--53,

52 106 S. Ct. 1348 (1986).

138 Id. at 1362, 1356.

157 Id. at 1357,

t58 ld’_

199 S¢e Laufer, supra note 4, at p.1, col. 1-p.3, col. 1. Stating the facts of Matsushita is a “daunting
task.” Matsushite, 106 S. Ct. ar 1351.

19 Matsushita, 106 8. Ct. at 1351. NUFE withdrew from the market in 1970, after sustaining
substantial losses. /d.

161 [d_

1652 Id

163 Id

184 Id. at 1352 n.4,

15 Id. at 1351 (citing fn Re Japanese Electronic Products, 723 F.2d 238, 251 (3d Cir. 1983)).

166 [d‘
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and 2 of the Sherman Act.'s? Suit was filed in 1974, and after years of detailed
discovery'®® the United States District Court for the Eastern District of Pennsylvania
delivered a 217-page opinion granting summary judgment to defendants, finding that
the admissible evidence did not raise a genuine issue of material fact as to the alleged
conspiracy.'™

In granting the defendants’ motion for summary judgment, the district court found
that any inference of conspiracy was unreasonable because some of the evidence sug-
gested that the defendants’ conspiracy did not injure the plaintiffs, and the most direct
evidence on the alleged price-cutting conspiracy did not rebut the more plausible infer-
ence of nonconspiratorial, competitive pricing behavior.!”! The Court of Appeals for the
Third Circuit reversed,” finding that a reasonable fact finder could find a conspiracy
based on both direct and circumstantial evidence.!”

The Supreme Court reversed, holding that the court of appeals applied the wrong
standard for determining a genuine issue of fact in an antitrust case.!™ The Court stated
that the mere inference of wrongdoing is not enough,’” and that to survive a motion
for summary judgment or prevail on a motion for a directed verdict in an antitrust case,
a plaintiff must present evidence “that tends to exclude the possibility” that the alleged
conspirators acted independently.'”® Under this standard, the inference of conspiracy
must be reasonable in light of the competing inferences of independent action or
nonharmful collusive action.!”” According to the Court, a judge ruling on a motion for
summary judgment in an antitrust case must examine the plausibility of the plaintifi’s
claim and, if the claim is one that simply makes no economic sense, the plaintift’ must
present more persuasive evidence than otherwise would be necessary.!™

167 14 a1 195152, Section | of the Sherman Act declares illegal every contract, combination,
or conspiracy in restraint of trade. 15 U.S.C. § 1 (1982). Section 2 of the Sherman Act proscribes
monopolies, attempts o monopolize, and conspiracies to monopolize. 15 U.S.C. § 2 (1982).

168 Matsushite, 106 8. Ct, at 1351,

199 d, at 1352.

170 [d.

17 d. at 1352,

172 I Re Japanese Electronic Products, 723 F.2d 238, 251 (3d Cir. 1983), rev'd sub nom., Mat-
sushita Elec. Indus. Co. v. Zenith Radio, 106 S. Ci. 1348 (1986). The plaintiffs, Nationul Union
Electric Corperation (NUE) and Zenith Ra