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Competent legal representation requires adequate communication between lawyer
and client. Too often, persons are bound by words a client adopted but did not under-
stand.! Fairness to clients, and to those affected by client decisions, requires that clients
have an opportunity to make sensible choices about how to handle their affairs. Broader
recognition of the doctrine of informed decistonmaking could encourage lawyers to
communicate better with clients.?

This article develops a doctrine of informed decisionmaking appropriate for an
office practice. It builds upon the medical informed consent® doctrine and the work of
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! In an effort to fill apparent gaps in understanding, courts are tempted to atribute knowledge
to the client. In one will construction case, a coutt was more blatant than most in merging the
lawyer into the client: “The will was drafted by a member of the bar of many years’ standing and
experience, and it is fair to suppose that the testator . .. had in mind the interpretation of similar
words and clauses in cases decided in this Commonwealth.” Proctor v. Lacy, 263 Mass. 1, 8, 160
N.E. 441, 443 (1928) (emphasis added).

In another case, a court said that the client who read a document should have known better
than o believe the lawyer-drafter's explanation, See Berman v. Rubin, 138 Ga. App. 849, 854-55,
227 S.E.2d 802, 806, (1976). The case involved a property settlement in the context of divorce.
The client alleged that his attorney told him that increases in his earnings would trigger increases
in support and alimony payments which would total only 15% of his increased earnings. Subsequent.
litigation determined that under the clear language of the agreement his children and former wife
were entitled to a total of 60% of his earnings increases, When the client sued his lawyer for
malpractice, the client again lost. Because the language was clear and the well-educated client read
the document, that reading was an intervening cause which protected the lawyer from liability for
his bad advice. Id. at 854-55, 227 5.E.2d at 806-07. 1t seems odd that because his advice was clearly
wrong the lawyer escaped liability.

? Though this article proposes a broad view of lawyer duty, recognition of such a duty by most
lawyers might well lower the incidence of malpractice claims. Cf. Waldman, Launyers Adopt New
Strategies to Avoid Suits, Wall St. ]., Apr. 28, 1986, a1 23, col. 3 (cautious firms are reviewing client
relations in light of the connection between malpractice claims and a lawyer's failure to inform or
obtain consent from a client).

3 Since the nineteenth century, the law has required doctors, in one way or another, to obtain
the informed consent of their patients before performing procedures upon them. See Martyn,
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others who have proposed extending informed consent requirements to lawyers, but
who have viewed lawyers primarily as litigators.* The office-practice focus of this article
provides a vehicle for expanding and clarifying the doctrine in a number of ways. By
offering examples in a variety of contexts, the article gives texture to the general
requirement that lawyer-client discussions be appropriate to the circumstances. Because
office planning often involves parties represented by other lawyers, the doctrine is shaped
to take into account the presence of third parties. Further, because office planning often
results in the production of documents, this article introduces reformation as a remedy
for an informed decisionmaking breach in this context.®

Part 1 of this article will sketch briefly the history of the informed consent doctrine
and identify policies which support its application to lawyers. Part IT will develop and
illustrate the scope of an informed decisionmaking doctrine for planners. Finally, Part
HI will discuss three principal remedies to an informed decisionmaking breach: profes-
sional discipline, malpractice actions, and reformation of documents.

I. THE INFORMED DECISIONMAKING DOCTRINE: I1TsS ROOTS AND RATIONALE

Both doctors and lawyers have been subject to the requirement that they obtain the
“informed consent™ of their patients or clients in some contexts. An explicit “informed
consent” doctrine arose to protect patients from doctors who performed procedures
without their patients’ consent. Initially, courts treated the doctor’s non-consensual touch-
ing as a bauery.S Later, the doctor’s duty to obtain consent was expanded to require
disclosure of the foreseeable consequences of the procedure, and a breach came to be
treated as negligence.” Now the doctrine is a well-recognized subcategory of medical
malpractice law.8 The law has required similar disclosures of Jawyers, although a lawyer's
duty is not usually articulated in “informed consent” terms, For example, before a lawyer

Informed Consent in the Practice of Law, 48 Geo. Wash. L. Rev. 307, 333—40 (1980); Plante, An Analysis
of “Informed Consent”, 36 ForbHaM L. Rev. 639, 651 (1968).

1 See Martyn, supra note 3, at 321-33; Peck, A New Tort Liability for Lack of Informed Consent in
Legal Matters, 44 La. L. Rev. 1289, 1299-1302 (1984); Spiegel, Lawyering and Client Decisionmaking:
Informed Consent and the Legal Profession, 128 U. Pa. L. Rev. 41, 73-77, 87-89, 100-10 (1979). But
see Peck, supra, at 1303-04,

5 Cf. Langbein & Waggoner, Reformation of Wills on the Ground of Mistake: Change of Direction in
American Law?, 130 U. Pa. L. Rev. 521 (1982) (discussing reformation to cure mistakes in wills and
will substitutes).

6 See Zoterell v. Repp, 187 Mich. 319, 153 N.W. 692 (1915) (bauery when doctor removed ovary
while performing hernia surgery}; Mohr v. Williams, 95 Minn. 261, 104 N.W. 12 (1905) (battery
when doctor operated on left ear, which had serious problems, instead of right ear, for which
patient gave permission); Schloendorff v. Society of The N.Y. Hosp., 2i1 N.Y. 125, 105 N.E. 92
(1914} (assault when doctor operated on tumor, where patient gave permission only to examine,
and the result was the development of gangrene in the patient’s arm).

7 See Canterbury v. Spence, 464 F.2d 772 (D.C. Gir.), cert. denied, 409 U.S. 1064 (1972); Cobbs
v. Grant, 8 Cal. 3d 229, 502 P.2d 1, 104 Cal. Rptr. 505 (1972); Harnish v. Children's Hosp. Medical
Center, 387 Mass. 152, 439 N.E.2d 240 (1982); Perna v. Pirozzi, 92 N.]. 446, 457 A.2d 431 (1983).

¥ See, e.g., A. Rosor¥, INFORMED ConsentT: A Guibk FoR HEALTH CAre Provibers (1981); 2
PRESIDENT'S COMMISSION FOR THE STUDY OF ETHICAL PROBLEMS IN MEDICINE AND BIOMEDICAL AND
BEHAVIORAL RESEARCH, MAKING HEALTH CARE DEcIsions. 317—410 app. (1982); Andrews, Informed
Consent Statutes and the Decisionmaking Process, 5 |. LEcaL MEp. 163 (1984); Kawz, Informed Consent —
A Fairy Tale? Law's Vision, 39 U. Prrr. L. Rev. 137 (1977); Riskin, Informed Consent: Looking for the
Action, 1975 U. 1oL, L.F. 580 {1975); Waltz & Scheuneman, I'nformed Consent to Therapy, 64 Nw. U.L.
Rev. 628 (1970).
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may represent two persons with potentially conflicting interests, the lawyer must obtain
client consent following appropriate disclosures.® Similarly, a lawyer generally lacks the
authority to accept a settlement offer without the client’s consent.'* Although the medical
informed consent doctrine is more well-developed, the law now requires of both lawyers
and doctors a level of client/patient consent to protect clients’ and patients’ legal and
medical interests. ‘

In recent years, commentators have urged lawyers to involve their clients more fully
in the decisions ostensibly made on the client’s behalf.!! Underlying most of these

® There is no substantial agrecment as to what appropriate disclosure would be, nor whether
it alone would be enough, Moore, Conflicts of Interest in the Simultaneous Representation of Multiple
Clients: A Proposed Sulution to the Current Confusion and Controversy, 61 Tex. L. Rev. 211, 213 n.11
(1982).

10 See Hayes v. Eagle-Picher Indus., 513 F.2d 892 (10th Cir. 1975); Price v. McComish, 22 Cal.
App. 2d 92, 70 P.2d 978 (1937). A client may be estopped from denying the lawyer’s authority if
the client led others 10 rely on the lawyer's apparent authority. See Arizona Title Ins. & Trust Co,
v. Pace, B Ariz. App. 269, 445 P.2d 471 (1968).

li See G, BeLLow & B. MovurroN, Tue LawveEriNG Process 124-272 (1978); D. Binper & S.
Price, LEcal INTERVIEWING AND COUNSELING: A CLIENT-CENTERED APPROACH 14755 (1977); M.
SCHOENFIELD & B. SCHOENFIELD, INTERVIEWING AND COUNSELING {1981); T, SHAFFER, LEGAL INTER-
VIEWING AND COUNSELING 1IN A NuTsHELL (1976); A. WaTsoN, THE LAWYER IN THE INTERVIEWING
AND CounseLING Prociss (1976). Other professionals have been the subject of similar suggestions.
See Note, Design Professionals — Recognizing @ Duty to Inform, 30 Hastives L.}J. 729 (1979) (urging
adoption of an informed corisent doctrine for architects and other design professionals). The call
for an informed consent requirement can be seen as one attempt to allocate power prapetly in the
lawyer-client relationship. It has a central role, however, because it mandates communication be-
tween the parties. See Maute, Allocation of Decisionmaking Authority Under the Model Rules of Professional
Conduct, 17 U.C. Davis L. Rev. 1049 (1984} (advocating a “joint venture” model for allocating
attorney-client authority); Spiegel, supra note 4, at 105; Strauss, Toward a Revised Model of Altorney-
Client Relationship: The Argument for Autonomy, 65 N.C.L. Rev. 315 (1987).

Commentators have offered proposals of what the doctrine would require of lawyers. The most
specific is a statute offered by Professor Martyn, who would create a new category of professional
negligence. Martyn, supra note 3, at 346, Under Professor Martyn’s analysis, a lawyer would be
liable in maipractice if the client could prove three elements:

[t]hat the lawyer failed (o disclose reasonably foreseeable choices of action in a manner
permitting the client 10 muke a knowledgeable evaluation of the legal consequences
of the choices; that the undisclosed information, if disclosed, would reasonably, under
all the surrounding circumstances, have changed the client’s choice; and that damages
have resulted from the failure to obtain informed consent.
Id. Professor Peck, who adds his own perspectives, has supported Professor Martyn’s idea of creating
a new tort. See Peck, supra note 4, at 1292 n.14.

Professor Maute prefers using the profession's disciplinary process. Compare Maute, supra, at
1050 n.2, with Martyn, Lawyer Competence and Lawyer Discipline: Beyond the Bar?, 69 Gro. L.J. 703
(1981). Professor Maute views informed consent requirements as one aspect of the Model Rules of
Professional Conduct’s allocation of decisionmaking authority, Maute, supra, 2t 1062<63. Rule 1.4
(v} of the mode! rules provides guidance along the lines of Professor Martyn’s stature: “A lawyer
shall explain a matter to the extent reasonably necessary to permit the client 1o make informed
decisions regarding the representation.” MopiL RuLes o Proressional Conpuct Rule 1.4 {v)
(Final Draft 1983) [hereinafter MRPC]. The comment elaborates: *The guiding principle is that
the Jawyer should fulfill reasonable client expectations for information consistent with the duty to
act in the client's best interests, and the client’s overall requirements as to the character of repre-
sentation.” /d., Rule 1.4 comment. Some parentalism remains under this approach, because it is the
lawyer who is deciding what the client’s “best interests” are.

Professor Spiegel would make decisions on a case-by-case basis, according to the particular
interests involved, rather than create another "definitional ‘categorization” of what is appropriate
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discussions is the notion that, on moral grounds, a lawyer ought to respect each client’s
individuality.'? Clients have the right to decide how to live their lives within the broad
bounds set by society. To the extent that lawyers, consciously or unconsciously, preclude
their clients from making informed decisions, that right is violated.'® Practical reasons
also support increased client participation in decisionmaking. Better results (from the
client’s perspective) are likely when a client makes a fully-informed decision.!* Further,
society in general, and the legal profession in particular, benefit from increased com-
munication between lawyers and clients.”* In addition, placing greater emphasis upon
the lawyer's role as educator of the client, rather than decisionmaker for the client, can
meet lawyers’ own interests in being more than mere instruments of their clients.'s

Lawyers should structure a planning practice to allow clients to make informed
decisions on the vast majority of questions.’”” The problem facing lawyers is how to
determine which topics to raise with clients. An informed decisionmaking doctrine which
recognizes that different planning situations call for different levels of lawyer-client
communication can achieve an appropriate level of disclosure while still being specific
enough for lawyers to know their disclosure obligations.

I1. AN INFORMED DECISIONMAKING DOCTRINE

An informed decisionmaking doctrine shouid distinguish between two broad cate-
gories of situations: those which involve conflicts of interest and those which do not.
Traditional doctrine recognizes the importance of lawyers’ disclosure of conflicts of
interest; conflicts of interest may interfere with a lawyer’s loyalty to the client, which is

informed consent. Spiegel, supra note 4, at 123, He views the doctrine as appropriate both as a new
tort and as part of lawyer discipline. /d. a1 140. Spiegel also favors “increased attention to these
issues in legal education .. .." Id.

12 See Martyn, supra note 3, at 311-13; Maute, supra note 11, at 1070-72; Spiegel, supra note
4, at 73-77; Surauss, supre note 11, at 33638,

¥ Under what circumstances a lawyer ultimately should make any decision for the client is a
different question. Even if the client chooses to have the lawyer decide, the decision about who
decides needs to be an informed one. See generally D. Binper & S. Price, supra note 11, at 147-55,
197-200. In some cases it will make sense for clients to delegate decisionmaking authority to lawyers.
See infre note 91 (discussing blanket delegation regarding routine questions). In some situations,
however, a lawyer may have a moral or professional duty to counsel against particular client decisions
or withdraw from the lawyer-client relationship. See generally MRPC Rule 1.16; Maute, supra note
11, at 1061, 1064-66, 1110; Spicgel, supra note 4, 11720, 126-33.

14 See Martyn, supra note 3, at 314-16, 340-43; Spiegel, supra note 4, at 104-10; Strauss, supra
note 11, at 338-39. Research on the effect of requiring doctors to obtain informed consent supports
the view that better results follow when lawyers obtain informed consent. See Shultz, From Informed
Consent to Patient Choice: A New Protected Interest, 95 Yarg L.]. 219, 293 (1985); ¢f. Strauss, supra note
11, at 32631 (discussing how a parentalistic approach gets in the way of achieving the best results).

'* Involving clients in decisionmaking should broaden lawyers' perspectives on public policy
questions. Further, it should increase the level of self-scrutiny within the profession. See Martyn,
supre note 3, at 318-21.

16 See Spiegel, supra note 4, at 113-23.

17 For discussions of decisionmaking in the non-litigation context, see generally Brown & Brown,
What Counsels the Counselor? The Code of Professional Responsibility’s Ethical Considerations — A Preventive
Law Analysis, 10 VaL. U.L. Rev. 453, 458-62 (1976); Maute, supra note 11, at 1085-86; Spicgel,
supra note 4, at 125--26,
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an essential element of the lawyer-client relationship.’® Because such conflicts threaten
the integrity of the lawyer-client relationship, courts should hold lawyers to high stan-
dards of disclosure and presume harm when there has been inadequate disclosure of
the conflicts.'”® A lower, but still comprehensive, informed decisionmaking standard
should apply to decisions made when conflicts of interest are not involved. In both
situations, clients and lawyers should discuss all topics relevant to the individual client.20
The sections which follow give guidance to lawyers about the scope of the doctrine by
filling in details and offering examples, drawn mostly from estate planning, of how
lawyers should talk with clients.?!

'8 See generally MRPC 1.7 (Conflict of Interest: General Rule). The literature on conflict of
interest is extensive. See, e.g., C. WOLFRAM, MODERN LEGAL ETHICS 312-494 (1986); Aronson, Conflict
of Interest, 52 Wasn. L. Rev. 807 (1977); Burt, Conflict and Trust Between Attorney and Client, 69 Gro.
L.J. 1015 (1981}); Moore, supra note 9; Morgan, The Evolving Concept of Professional Responsibility, 90
Harv. L. Rev. 702, 727-32 (1977); Note, Unified Sewerage Agency v. Jelco, Inc.: The Client's Right
of Consent to Potential Conflicts of Interest, 11 Car. U.L. Rev. 625 (1982); Developments in the Law —
Conflicts of Interest in the Legal Profession, 94 Harv. L. Rev. 1244 (1981). A convenient bibliography
appears in T, MorGaN & R. ROTUNDA, PROFESSIONAL REsponstBiLiTY 118-21 (1984).

19 See infra notes 22-41 and accompanying text,

2 See infra notes 42-47 and accompanying text.

# Courts should recognize a carefully limited exception to the doctrine when a client seeks
advice in an emergency, as, for example, when a client desires a deathbed will. Admittedly, it may
not be possible to engage in the same level of interchange that a lawyer would achieve with a healthy
client in an office setting. As long as the client meets the test for testamentary capacity, however,
the lawyer involved should not face malpractice liability or disciplinary sanctions for not having
engaged in full disclosure. The emergency exception might also apply to a lawyer who receives a
project right before a filing deadline. Of course, if the lawyer has time to reflect on the work, the
law should require informed decisionmaking. Gf. Saif Ali v. Sydney Mitchell & Co., [1978] 3 W.L.R.
849, 861 {opinion of Lord Diplock) {court allowed suit in negligence where there was opportunity
for reflection by counsel). The notion of an emergency exception is consistent with cases allocating
to the lawyer decisionmaking authority over procedural and tactical issues in the litigation context.
One explanation for such lawyer control is the presence of time constraints on fully informing the
client. Cf. Gordon v. Gordon, 270 Wis. 332, 347, 71 N.W.2d 386, 394 (1955) (new trial not warranted
where trial lawyer “exercised judgment with respect to conducting the inquiry as to the husband's
income . ., ."); Duffy v. Griffith Co., 206 Cal. App. 2d 780, 787, 24 Cal. Rpir, 161, 165 (1962) (At
the trial [the attorney] must. have and exercise discretion to make such tactical decisions as the
exigencies of the combat may dictate.”).

Some cases free the lawyer from a duty to consult in situations where time constraints are not
pressing. Those cases reflect the parentatistic “lawyer knows best” philosophy rejected in this article.
See, e.g., Duffy, 206 Cal. App. 2d 780, 24 Cal. Rptr. 161 (lawyer can withdraw client’s defense without
cofisulting client); ¢f. Stricklun v. Koella, 546 $5.W.2d 810, 812 (Tenn. Ct. App. 1977) (lawyer not
liable for failure to transcribe and file depositions or for failure w move for change of venue, as
the client requested). See also infra note 28 for a discussion of the professional standard. One case
recognizes a client role, but still defines the role too narrowly. Woodruff v. ‘Tomlin, 616 F.2d 924
(6th Cir. 1980) (attorney has duty 1o investigate potential witnesses identified by client, but decision
on whether to call them at trial is attorney’s).

The presence of third parties (courts and other litigants) may also affect the way courts view
control issues. Maute, supra note 11, at 1041 (“Effective operation of the adversary system rcquires
that courts and litigants be able to rely and act upon the decisions made by a lawyer during
tlitigation."). However, the need for other parties to be able to rely on a particular represeniation
ought not to insulate the lawyer from liability to the client for faiture to consult. The question is
one of finding an appropriaic remedy. While a new trial might be inappropriate, lawyer liability
should still attach. Cf. infra text accompanying note 183 (noting that the presence of third parties
may preclude reformation of documents upon which they relied). For further discussions of lawyer
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A. Conflicts of Interest: Assuring that the Individual Client Actually Understands

Despite the presence of conflicts of interest, the law has allowed lawyers® to rep-
resent clients as long as the client consented after being properly informed of the
conflict.z* A lawyer violates the informed decisionmaking doctrine, however, if he or she
acts before the client has understood the relevant implications of any conflicts of inter-
est. Because a breach in such a situation threatens the integrity of the lawyer-client
relationship, courts should consider the failure to engage in informed decisionmaking
itsell a harm? and, accordingly, require high levels of disclosure and client understand-
ng.

Cotirts and commentators have debated what levels of disclosure and understanding
the law should require in informed consent situations, They have developed three
approaches for measuring the adequacy of disclosure.?8 A “professional” standard would

control over litigation, see Maute, supra note 11, at 1086-95; Spiegel, supra note 4, at 123-26;
Strauss, supra note 11, at 318-24.

Some states have adopted the emergency exception for medical informed consent situations.
See, e.g., Ky. REv. Star. Ann. §§ 304.40-320(3) (Michie/Bobbs-Merrill 1981); WasH. Rev. CobE
ANN. § 7.700.050(4) (Supp. 1983-84). See generally Andrews, supra note 8, at 206-08 (discussing
courts and legislatures that have adopted this exception).

22 There are some exceptions, where the the law views the conflict as too fundamental 1o allow,
even with consent. See, e.g., MRPC 1.8(c) (lawyer shall not prepare an instrument giving the lawyer
or a close relative a substantial gift from a client, unless client is related to donee); {d) (lawyer shall
not enter into an agreement giving the lawyer the literary or media rights for information relating
to the representations); (e) (*A lawyer shall nat [in general] provide financial assistance to a client
in connection with pending or contemplated litigation™); (j} (“A tawyer shall not [in general] acquire
a proprietary interest in the cause of action ....")

23 See authorities cited supre note 18. Estate planners should consult Professor Johnston's
extensive article: Johnston, An Ethical Analysis of Common Estate Planning Practices — Is Good Business
Bad Ethics?, 45 Onio Sr. L.J. 57 (1984). See also Levin, Legal Ramifications of Unethical Estate Planning
Practices, 124 Tr. & Est. 47 {Oct. 1985). For a discussion of conflict of interest questions in the
context of proposing an informed consent doctrine for lawyers, see Spiegel, supra note 4, at 87-99,
107-08.

* Courts should consider conflict-of-interest consent cases as informed decisionmaking cases
for two reasons. First, the long history of such consent cases can serve as a base of precedent from
which informed decisionmaking can grow into other areas. Second, the traditional doctrine can
benefit from the broader perspective of informed decisionmaking generally. Of course, medical
informed consent cases will also be useful. Courts may be more willing, however, to impose broader
duties on lawyers, as opposed to doctors, if plaintiffs present other lawyer-consent cases as part of
the developing doctrine of informed decisionmaking.

# Commentators on medical informed consent have considered the appropriateness of treating
the failure to obtain informed consent as a harm isell. See, e.g., . Karz, THE SiLENT WORLD OF
Docror anp Parient 79 (1984); Katz, supra note 8, at 164-74; Riskin, supra note 8, at 603.

In the absence of actual damages, nominal damages would be appropriate in any malpractice
action as nominal damages are traditionally awarded for dignitary harm in other contexts. See, e.g.,
W. Prosser aND R. KEETON, PRoSSER AN KEETON oN THE Law oF Torrs § 13, at 75 (5th ed. 1984)
[hereinafter Prosser anp KEETON] (nominal damages for trespass); id, § 9, at 40 (nominal damages
for battery); J. Caramar: & J. Perinio, THE Law of CONTRACTS, § 14-2 (2d ed. 1977) (nominal
damages for contract breach). Courts should consider a claim involving nominal damages as personal
to an injured client and unable w be asserted by third parties. See infra notes 146-59 and accom-
panying text.

Plaintiffs should be able to recover attorneys' fees incurred in any malpractice action as part
of the damage award. See infra notes 138—40 and accompanying text.

% For an excellent short summary of the approaches taken toward physicians, see Andrews,
supra note 8, at 175-B0.
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ask whether, in the judgment of a competent professional, a particular disclosure was
adequate under the circumstances. A “reascnable client” standard would ask whether
the disclosure would enable a reasonable person in the position of the client to make an
informed decision. An “individual client” standard would ask whether the disclosure was
adequate for the particular client in question. Apart from the level of disclosure required,
the doctrine ought to require client understanding as opposed to mere lawyer disclosure.
The individual client standard best fits the purposes of the informed decisionmaking
doctrine because it focuses on the client’s particular circumstances.

Because the informed decisionmaking doctrine has developed in response to profes-
sional reluctance to communicate with the persons they serve,? the “professional” stan-
dard is inappropriate.28 Such an approach still lets the prolessionals guard themselves.

27 See id. a1 171-75,

# Though under attack, the professional standard is the prevailing rule in medical malpractice.
See id. at 176. 1t is based on the parentalistic notion that the professional knows what is best for the
client. See, e.g., Emmett v. Eastern Dispensary and Cas. Hosp., 396 F.2d 931, 935 (D.C. Cir. 1967)
(“physicizn’s duty {is] to reveal to the patient that which in his best interests it is important that he
should know™); Roberts v. Wood, 206 F. Supp. 579, 583 (8.D. Ala. 1962) (doctors may tailor pre-
operative warnings because the risk is “of a technical nature beyond the patient’s understanding”
and fear caused by full disclosure may have a detrimental effect); Zurich Gen. Accident and Liab,
Ins. Co. v. Kinsler, 12 Cal. 2d 98, 81 P.2d 913, 917 {1938) (attarney, because of superior skill and
knowledge so has the authority 10 act as he or she sees fit, even against the client's wishes); Salgo
v. Leland Stanford Jr. Univ. Bd. of Trustees, 154 Cal. App. 2d 560, 578, 317 P.2d 170, 181 (1957)
{“[1]n discussing the element of risk a certain amount of discretion must be employed consistent
with the full disclosure of facts necessary to an informed consent.”); Duffy, 206 Cal. App. 2d at 787,
24 Cal. Rptr. at 165 (1962) {“The trial attorney is in full charge of his client’s cause or defense . . ..
His is the legal knowledge and skill that must be consulted in that connection, not the views of a
layman.”} Along these same lines, Professor Freedman quotes Judge Clement Haynsworth: “the
lawyer must never forget that he is the master. He is not there to do the client’s bidding. It is for
the lawyer to decide what is morally and legally right . . . .[T]he Jawyer must serve the client’s legal
needs as the lawyer sees them, not as the client sees them.” Freedman, A Lawyer Doesn’t Always Know
Best, 7 Hum. Rts. 28, 29 (May 1978).

Several legal consequences How from the focus on the professional, instead of the client. Courts
often require expert testimony to establish whether a professional acted reasonably. See Stallcup v.
Coscarart, 79 Ariz. 42, 282 P.2d 791 (1955); Aiken v. Clary, 396 S.W.2d 668, 674 (Mo. 1965}, Courts
may define reasonableness cither under the “locality rule,” which holds professionals to the standard
of care prevalent in their communities, or according to a national standard. Compare Robbins v.
Footer, 5568 F.2d 123 (D.C. Cir. 1977), Kronke v. Danielson, 499 P.2d 156, 108 Ariz. 400 (1972}
and Note, Medical Malpractice-Expert Testimony, 60 Nw. U.L. Rev. B34 (1966) (favoring a national
standard for doctors) with May v. Moore, 424 So. 2d 596, 601 (Ala. 1982) (adopting a locality
standard for doctors), Poulin v. Zartman, 542 P.2d 251, 269 (Alaska 1975) (same), and King & Coe,
The Wisdom of the Strict Locality Rule, 3 Bavr. L. Rev. 221 (1973) (fuvoring the locality rule for
doctors). As to lawyers, compare Woodruff, 593 F.2d 43 (adopting a national standard for lawyers),
Cook Flanagan & Best v. Clausing, 73 Wash. 2d 393, 438 P.2d 865 (1968} (same) and Note, The
fllinots Legal Malpractice Tort: Basic Tenets And Reecent Trends, 1980 U. ILL. L.F. 427 {favoring a
statewide or a national standard) with Ramp v. St. Paul Fire and Marine Ins. Co., 263 La. 774, 269
So. 2d 239 (1972) (adopting a locality standard for lawyers), Viccinelli v. Causey, 401 So. 2d 1243
(La. Ct. App. 1981) (same), Comment, New Developments in Legal Malpractice, 26 Am. U.L. Rev. 408
(1977) (favoring the locality rule) and Note, Standard of Care in Legal Malpractice, 43 Inp. L.]. 771
(1968) (same).

Further, if the professional is a specialist, a higher standard ol care might apply. See Robbins,
553 F.2d at 129 (doctor specializing in obstetrics and gynecology held to duty of care equal to all
doctors in that particular field), Giuens v. Christian, 600 F. Supp. 146, 146 (D. St. Croix, 1985)
(doctor certified as a family medicine specialist held to a higher standard of care than general
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Rather, an informed decisionmaking doctrine oughi to ask what a ¢lient would want 10
know.

If courts adopt the client perspective, the question remains whether the law should
Jjudge the adequacy of information objectively by what a hypothetical “reasonable client”
should want to know, or subjectively by what the individual client in question would have
wanted to know.” Often it will matter little whether a court applies an objective or a
subjective test. After all, most clients are reasonable people. The difference between

practitioner), Wright v. Williams, 47 Cal. App. 3d 802, 121 Cal. Rptr. 194 (1975) {maritime law
specialist held to a standard of care exercised by other maritime specialists), Trimboli v. Kinkel,
226 N.Y. 147, 123 N.E. 205 (1919) (attorney who was negligent in a title conveyance held to a
standard of care exercised by all other conveyancers). But see Olson v. North, 276 IIl. App. 457
(1934) (attorney claimed specialty in criminal defense but still only held to standard of care exercised
by ordinary attorney). Cf. Estate of Beach, 15 Cal, 3d 623, 542 P.2d 994, 125 Cal. Rptr. 570 (1975)
{corporate trustee held to a higher standard than non-expert); Horne v. Peckham, 97 Cal. App. 3d
404, 158 Cal. Rptr. 714 (1979) (failure of a general practitioner lawyer to refer to a specialist can
be basis of a malpractice claim).

‘The possibility that specialists may face a higher standard poses a dilemma for the generalist
in a less-populated area: either decline to take on the client’s problem (and possibly effectively deny
the client legal services) or risk exposure o a higher standard of competence. See Johnston, Legal
Malpractice in Estate Planning — Perilous Times Ahead for the Practitioner, 67 lowa L. Rev. 629, 685
90 (1982). The informed decisionmaking doctrine, however, may provide a solution. If the client
fully understands the risks of having the local lawyer work on the problem, the lawyer should not
be held to the higher standard.

¥ In the medical malpractice area, some courts, following the now-classic Canterbury, 464 F.2d
722, have judged the physician's conduct by what a reasonable patient would consider material. See
In re Swine Flu Immunization Prods. Liab. Litig., Bean v. United States, 533 F. Supp. 567 (D. Colo.
1980); Hitchcock v. United States, 665 F.2d 354, 361 (D.C, Cir. 1981); Henderson v. Milabsky, 595
F.2d 654, 656 (D.C. Cir. 1978). The objective standard serves to protect professionals, because as a
practical matter the question of adequacy arises after the fact when the patient knows consequences
about which he or she had been uninformed. See Canterbury, 464 F.2d at 791 (protecting doctors
from “the patient’s hindsight and bitterness”).

Courts also give other reasons for following an objective standard. Courts have acted, consistent
with the parentalistic model, to protect patients from a “wrong” decision (that is, one the patient,
but net a reasonable person, might have made). See Hitcheock, 665 F.2d at 361, Henderson, 595 F.24
at 656, In re Swine Flu Immunization Preds. Ligh. Litig., Bean, 533 F. Supp at 575-76; Meisel, The
“Exceptions” to the Informed Consent Docirine: Striking a Balance Between Competing Values in Medical
Decisionmaking, 1979 Wis. L. Rev. 413, 428. The use of an objective standard is said to avoid placing
the physician in the position of a mind reader. See Waltz & Scheuneman, supra note 8, at 639.
Further, under an objective standard, professionals may be less likely to shower patients or clients
with useless information, Cf. TSC Indus., Inc. v. Northway, Inc., 426 U.S. 438, 44849 (1976)
(discussing the risks of a low standard for “materiality” in the context of disclosures required by
securities law).

Some courts have rejected Canterbury and adopted a subjective test. See Scott v. Bradford, 606
P.2d 554 (Okla. 1979). See alse McPherson v. Ellis, 305 N.C. 266, 287 S.E.2d 892 (1982) (adopting
a subjective standard). But see N.C. Gen. Stat. § 90-21.13(a)(3) (1975} (mandating an objective
standard),

30 See Martyn, supra note 3, at 348—49. Further, the “objective” and “subjective” labels, despite
their common use after Canterbury, may cloud the issue. Professor Katz believes the Canterbury court
“should have considered more the patients’ plight and required physicians to learn new skills: [such
as} how 1o inquire openly about their patients’ individual informational needs and patients’ concerns,
doubts, and misconceptions about treatment — its risks, benefits, and alternatives.” J. Katz, supra
note 25, at 78. Of course, such an approach leads one in the same general direction as the
“subjective” standard. The focus, however, is more on the process of mutual information-sharing
than on the mental state of two participants. Cf. id. at 79, 84. Because the labels are in common
use, they are retained here.
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the two tests is important, however. A “reasonable client” approach encourages the mind-
set that clients fit into categories and that lawyers should treat like clients alike. It
depersonalizes the counseling and fails to recognize that similar clients are not the same.
Only by focusing on an individual client can lawyers adequately serve the rare client
who wants information which a reasonable person in that client’s position would not
want.® This approach effectively requires the professional to inquire about the client’s
personal needs.

In a conflict of interest context, the individual client standard and requirement of
client understanding are especially attractive because the conflict particularly threatens
the client’s autonomy. Lawyers should probe carefully 1o be sure that their disclosures
meet the needs of the client before them.2 Further, the law should measure the client’s
“consent” by whether the client actually understood the disclosures.’® The notion of

31 See Scott where the court noted, “(t]o the extent the plaindff . . . would have declined the
proposed treatment, and a reasonable person in similar circumstances would have consented, a
patient’s right of self-determination is irrevocably lost. The basic right (o know and decide is the
reason for the full-disclosure rule.” Seott, 606 P.2d at 559. Ser also Comment, Informed Consent: From
Disclosure to Patient Participation in Medical Decisionmaking, 76 Nw. U.L. Rev, 172, 199 (1981) [here-
inafter Comment, fnformed Consent). Cf. .Ch'used, Faretta and the Personal Defense: The Role of A
Represented Defendant in Trial Tactics, 65 Caur. L. Rev, 636, 655 (1977) (stating that “courts find
some areas in which a [criminal] defendant’s desires, even if irrational, are so important that they
supercede the benefits of counsel”).

Courts should not, however, imterpret focus on the individual client in a way which would
make the proof problem more difficult for claimants. If the claimant cannot establish that the
particular client in question wanted particular infermation, but can prove that a reasonable client
would have, the claimant would have esiablished a violation. Rather, the point of the individual
client standard is that a prefessional will not be protected by only disclosing what a reasonable client
would want.

2 Meeting such an obligation will not be easy. The lawyer should engage the client in a
conversation which gives the client opportunities to reveal gaps in understanding. Cf. }. KaTz, supra
note 25, at 78 (“Physicians should not try to ‘second-guess’ patients or ‘sense’ how they will react.
Instead, they need 10 explore what questions require further explanation™). Then the lawyer can
attempt to fill the gaps. See generally D. BiNpEr & S. PRICE, supra note 11.

One might ask how much clients, especially unsophisticated ones, wili be able to understand.
Sophisticated understanding, however, is not the goal. Rather, the dient need only understand
enough of the basics to be able to make an informed choice. Good lawyers have learned how to
communicale with each other; with some change in emphasis, they ought to be able to apply those
skills toward communicating with clients. See Strauss, supra note 11, at 341-49. Cf. President’s
Commission for the Study of Ethical Problems in Medicine and Biomedical and Behavioral Research,
MaxinG Heavrn Care Decistons, vol. two: Appendices, 12-13 (medical patients can understand
medical information if explained siply).

3 The question of lack of understanding has not received much attention by courts because
most of the cases involve the failure o disclose any information. See, ¢.g., Spector v. Mermelstein,
361 F. Supp. 30 (S.D.N.Y. 1972) (attorney failed to advise client of known facts which would have
caused client not to loan money to corporation owning a gambling casino); Republic Qil Corp. v.
Danziger, 400 N.E.2d 1315 (Miss. App. Ct. 1480) (attorney negligent in failing to disclose o client
the existing perfected security interest in heating and cooling equipment on the property the client
was purchasing); In re Finn, 54 A.D.2d 503, 389 N.Y.5.2d 393 (1976) (attorney disbarred for, among
other things, failure to disclose 1o client beneficiary the purchase of real property with trust funds).

Some courts, however, have indicated they will ask whether the individual understood the
information disclosed. See Olfe v. Gordon, 93 Wis. 2d 173, 187-88, 286 N.W.2d 573, 580 (1980)
{court relied upon plaintiff’s perception of the responses to her questions and the fact that plainuiff
did not understand the contents of the instruments involved in purchase and mortgage of property);
Bang v. Charles T. Miller Hosp., 251 Minn. 427, 88 N.W.2d 186 (1958) {In a medical malpractice
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mutual information sharing is central 10 an informed decisionmaking doctrine; mutuality
can be achieved only by requiring that the particular client in question understands the
choices to be made and their consequences.

Conflicts in planning circumstances are likely to be one of two types: the lawyer may
be representing clients who themselves have conflicting interests or the lawyer may have
personal conflicis with the client. In either of these cases, the conflicts might be so strong
as to bar the lawyer from acting.* In most cases, however, an adequately informed client
is able to consent 10 the representation despite the conflict. A rule barring clients’
opportunity to consent would preclude clients from obtaining the representation they
choose.

Multiple representation in an estate planning context®® will usually involve a lawyer
representing a family whose members have conflicting interests. A common estate plan
would give a surviving parent lifetime income interest in a trust and perhaps a power
to invade the corpus. After the death of this parent, the children would have a right
cither to income or to distribution of their shares of the fund.

In such a situation, disputes may ultimately arise on a variety of questions. Before
accepting the representation, the lawyer’s obligation is to educate all potential clients
about the nature of these potential disputes. For example, a life tenant and a remain-
derman may disagree about whether the trustee should allocate particular receipts or
expenditures to principal or to income.® Also, the barent’s exercise of the power to
invade the corpus would reduce the shares of thé children. If the invasion power is
subject to any limitation,*” questions might arise as to whether the parent’s exercise was
within the parent’s power under the document. Furthermore if the lawyer also repre-
sents the trustee (who could be a family member), a whole range of potential trustee-
beneficiary conflicts arises.®® In order to comply with the informed decisionmaking

case, the jury was to decide if the defendant doctor was guilty of assauiit and battery based upon,
among other things, the perception by the plaintiff of the discussions between plaintiff and defen-
dant.)

M See generally MRPC 1.8(c), (d), (e), (j). Professor Johnston has proposed that some common
practices be prohibited, See Johnston, supra note 23, au 84-86 (wnll named drafting auorney as
beneficiary), 112-14 (will named drafting attorney as auvtorney for the estate), 133 (auorne)'r *sate-
keepmg of will). From the perspcctwe of the informed decisionmaking doctririé, itie i important
point is that it courts allow such practices to continue at all, they shouid allow them only after fully
informed decisions by the clients.

* In other planning contexts, lawyers will often be representing entities, like corporations, and
at the same time representing individuals, like corporate officers, whose interests may conflict with
each other or those of the entity. See generally G. C. Hazarp, Jr., & W. W. Hopes, THe Law oF
Lawvering: A Hanpsook oN THE MobeL RuLes or ProressionaL Cownpuct 231-68 (1985) (dis-
cussing entity clients, with specific reference to the ABA’s Model Rules).

Representation of both buyer and seller in the sale of real estate is among the mast common
multi-party conflict situations planners face owside of estate planning. See, e.g., In re Lanza, 65 N.].
347, 322 A.2d 445 (1974); In re Kamp, 40 N.]. 588, 194 A.2d 236 (1963). Another corminen conflict
is the representation of both parties 10 a divorce. See e.g., Klemm v. Superior Court of Fresno
County, 75 Cal. App. 3d 893, 142 Cal. Rpur. 509 (1977).

3% See, e.g., In re Catherwood's Trust, 405 Pa. 61, 173 A.2d 86 (1961) (included disputes about
how to treat stock dividends).

% The trust may limit powers because the creator of the trust was unwilling to grant unlimited
power to the surviving spouse. Tax considerations often play a decisive role; powers restricted by
an “ascertainable standard” will not bring the property subject to the power into the gross estate of
the donee of the power. See 1.R.C. 2041 (b)(1)(A) (1982).

* The trustee might disagree with some beneficiaries about either of the issues noted in the
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doctrine in this situation, the lawyer should be sure all parties understand that such
potential conflicts exist and that they understand enough of the substantive law to be
able to evaluate how important the conflicts are to them. Only then can the client make
an informed decision about whether to hire the lawyer and how much to rely upon the
lawyer’s advice.

In the very nature of an estate planning practice, conflicts also will arise directly
between the lawyer and the client.®® Because the lawyer who serves as planner usually
expects to be hired as lawyer for the estate of the client, and because common practice
often ties legal fees into the size of the estate, lawyers have an interest in maximizing
the size of the probate estate, Clients, on the other hand, may prefer to save on probate
costs (and their attendant legal fees) by employing inexpensive probate-avoidance de-
vices, especially joint tenancies. When explaining the advantages and disadvantages of
various planning devices, a lawyer should be sure the client understands the lawyer’s
personal stake in the option being discussed.*!

text: principalfincome allocation and scope of invasion powers. Virtually any interpretation problem
could involve the trustee. [n particular, trustees and beneficiaries would be likely to disagree over
interpretations which directly affect them, such as the scope of the trustec powers, the appropri-
ateness of fees, or the accuracy of accountings. For a discussion of ethical problems faced by lawyers
in the context of trust terminations, see Dobris, Ethical Problems for Launers upon Trust Terminations:
Conflicts of Interest, 38 U, Miami L. Rev. 1 {(1983).

# See MRPC Rule 1.7(b)(2) (“When representation of multiple clients in a single matter is
undertaken, the consultation shall include explanation of the implications of the common repre-
sentation and the advantages and risks involved”).

Another example is that of a husband and wife who seek estate plans. In most states, lawyers
should inform both spouses of their right (and their spouse’s right) to reject will provisions on their
behalf and instead elect to take a statutory share. See generally T, ATrINSON, HANDBOOK OF THE Law
oF WILLs § 33 (2d ed. 1953). Further, in many places lawyers should inform clients that spousal
claims can often be reduced to next to nothing, usually by using an inter vivos trust Lo “empty” the
estate so that little is left against which to eclect. See Johnson v. La Grange St. Bank, 73 111, 2d 342,
383 N.E.2d 185 (1978). But see Sullivan v. Burkin, 390 Mass. 864, 460 N.E.2d 572 (1984) (prospec-
tively ruling that an inter vivos trust over which the deccased spouse had a general power of
appointment created by the deceased spouse during the marriage is part of the estate against which
the surviving spouse can elect). For comprehensive discussion of the approach of the Uniform
Probite Code to spousal disinheritance, see Kurtz, The Augmented Estute Concept Under the Uniform
Probate Code: [n Search of an Equitable Elective Share, 62 lowa L. Rev. 981 (1977).

A discussion of the potential conflicts in this context is unlikely to be long, because most persons
have no interest in disinheriting their spouses. Ser Plager, The Spouse’s Nonbarrable Share: A Solution
in Search of ¢ Problem, 33 U. Cur. L. Rev, 681, 715 (1966) (“The married lestator on the whole
shows little inclination to avenge himself at death for the slights and frictions of marital bliss");
Price, The Transmission of Wealth at Death in e Community Property Jurisdiction, 50 Wash. L. Rev. 277,
316-17 (1975) (“There was virtually no indication that spouses of either sex used dispositive
instruments to deprive the surviving spouse of any of the property the couple had accumulated
during marriage.”). Of course, one reason those studies might not have found disinheritance
common could be that the clients did not know it was possible.

1 One common conflict outside of estate planning involves the lawyer who represents a client
buying or selling a business in which the lawyer has an interest. See, e.g., People v. Razatos, 636
P.2d 666 {Colo. 1981).

a1 A similar conflict arises when the family of a decedent asks whether probate of an estate is
necessary. If creditors will be paid and there are no problems clearing title to property, probate
{and the auendant legal fees) may not be required.

Professor Johnston's perceptive article discusses a series of other common practices by estate
planners which raise conflict of interest issues: naming the lawyer/drafier as beneficiary, as attorney
for the estate, or as trustee or executor; “safekeeping” the will, in the hope that new business will
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This discussion has not sought to list all of the circumstances in which planners
would breach an informed decisionmaking doctrine if they failed to disclose conflicts.
Rather, by highlighting a few familiar practices in one area of law, the section has sought
to identify the types of situations which always call for fully-informed client decisions.
As the law already recognizes, lawyers have a duty 1o disclose conflicts of interest. Such
a duty is consistent with the theory of informed decisionmaking. When facts bear upon
the heart of the lawyer-client relationship, lawyers should disclose those facts and clients
should understand their importance.

B. When No Conflicts of Interests Are Present: Assuring that the Individual Client Has the
Relevant Information

One tendency of lawyers is to view many relevant issues as “too trivial™? to require
client consultation, Some “trivial” issues do affect clients and their successors, however,
and adequate representation requires discussion of issues relevant to the individual
client.#® The standard “relevant to the individual client” is a broad one. Like the disclo-
sure standard in conflict of interest cases, the standard in non-conflict cases should be
the subjective, individual client approach. Any more restrictive standard would under-
mine the principal purpose of the representation — to effectuate the client’s particular
(even peculiar) intention.* Lawyers ill-serve their clients when they effectively make
decisions for clients by not providing a client enough information upen which 1o base
an informed decision. Whether the result of planning is embodied in a set of corporate
documents or in a trust and pour-over will, when only one party is involved, the focus
of the process should be on producing a plan which meets the desires of the particular
client. If other parties will become involved, as when a contract is contemplated, the

accompany its retrieval. A more subtle conflict exists when the drafting lawyer recommends the
naming of a corporate fiduciary when the lawyer knows of the fiduciary's policy to hire the drafting
lawyer as lawyer for the estate. Another conflict is present when lawyers fail to offer “self-proved”
clauses as part of their will executions. Such clauses can greatly simplify the admission of the will
to probate in jurisdictions which have adopted the Uniform Probate Code section 2-504. See
Johnston, supra note 23, at 115-24, 13340,

1 Cf. infra note B4 (questioning whether the non-tax consequences of various provisions inserted
to achieve tax savings are too trivial to raise).

** Expert testimony, from other lawyers, would be appropriate o establish what options would
be available (o a client in particular circumstances. Lay testimony should address the question of
whether any particular client would have chosen a particular option. See generally supre notes 30—
33 (discussing a subjective test of client understanding).

* See supra notes 26-31 and accompanying text. Further, courts' decisions reflect emphasis
upon individuality when they purport to interpret documents by Judging their meaning not by
whal a reasonable person would have meant, but by what the individuals involved in the transaction
meant. See fn re Smith’s Will, 254 N.Y. 283, 290, 172 N.E. 499, 501, (1930) (“[t}he question is
whether . . . [extrinsic evidence] indicate[s] that the literal meaning of the language employed is
not in accord with the meaning which the testatrix intended to giveit...."); Inre Estate of Houston,
414 Pa. 579, 585, 201 A.2d 592, 595 (1964) (“[w]e first place ourselves in the armchair of the
testator and remember that the intention of the testator is the polestar in the construction of every
will.™). But see Birchcrest Bldg. Co. v. Plaskove, 369 Mich. 631, 637, 120 N.W.2d 819, 823 (1963)
{“the law presumes that the parties understand the import of the contract and had the intention
manifested by its terms”).

Sometimes a court will state, for example, that it is following the intention of a testator, when
it is really foisting a technical meaning upon him or her. See, e.g., Proctor v. Lacy, 263 Mass. 1, 8,
160 N.E. 441, 443 (1928) (quoted supra note 1).
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ultimate goal should be to produce a plan meeting the desires of all participants. Some
give and take may be required, but the lawyers for each party initially should focus upon
the particular needs of their clients.*® In order for documents to reflect what clients
really intend, lawyers should be sure their clients understand* the factors which the
client would find relevant to a decision. Further, the use of a “relevant” standard requires
at least a preliminary inquiry into a wide range of issues.*” A client’s response to such
general discussions will determine how much additional information the lawyer should
introduce.

The relevance standard does provide, however, a limit on disclosures. Clients will
need only general descriptions of some topics, but more detailed information on others.
Three typical estate planning problem areas — discussions of non-tax consequences of
planning decisions, discussions of options available to clients, and use of boilerplate —
illustrate how lawyers and clients should communicate.

Tax savings will often be an important goal of estate planning clients.*® Before a
client can make an informed decision about whether or how much to focus on tax

5 Cf. Llewellyn, The Modern Approach to Counselling and Advocacy — Especially in Commercial
Transactions, 46 CoLumM, L. Rev. 167, 185 {1946) (noting the importance to a commercial lawyer of
knowing the client’s business). Of course, in order adequately to represent the client, the lawyer
needs to look beyond the individual situation to the needs of the society at large. See Llewellyn, The
Crafls of Law Re-Valued, 15 Rocky Mn. L. Rev. 1, 67 (1942).

46 As a threshold matter, a client must have mental capacity; an “incompetent” person cannot
make intelligent choices. The appropriate test for measuring the adequacy of a client’s mental
capacity to understand a lawyer’s explanation ought to be the same as the test appropriate for the
document being produced. For example, if the client is about to sign a partnership agreement, the
test would be that for contracts. See |. CALAMARI & ]. PERILLO, THE Law o Contracts 8§ 8-10
(2d ed. 1977). Mental capacity to contract exists unless a party “does not understand the nature
and consequences of his act at the time of the transaction.” Id. Furthermore, a contract is voidable
if the party “by reason of mental illness or defect .. . is unable to act in a reasonable manner in
relation to the transaction and the other party has reason to know of this condition.” Id. (quoting
RESTATEMENT {SECOND) OF CONTRACTS § 18C (1982)). See alse RESTATEMENT (SECOND) OF CONTRAGTS
§ 15 (1982). If the lawyer has prepared a will, the lower testamentary capacity standard would
apply. See T. ATkINSON, HANDBOOK OF THE Law oF WiLLs § 51 (2d ed. 1953) (To have testamentary
capacity, a person must understand the nature and extent of his or her property, the objects of his
or her bounty, and the disposition of his or her property. In addition, a person must be capable of
appreciating the relatioriship of these clements and forming an orderly desire for the dispositon
of his or her property.).

Though often a contract in form, an unfunded revocable inter vivos trust is primarily a will
substitute; a court should measure a client’s ability to understand a lawyer’s explanation of the trust
by the testamentary standard. See R'W. Effland, Trusts and Estate Planning, in THE MENTALLY
RETARDED CrTIZEN AND THE Law 128 (1976), Because an irrcvocable inter vivos trust, usually
executed primarily for tax reasons, has binding lifetime consequences, perhaps a court should judge
its validity (and the ability of the client to understand an explanation of it) by the contract standard.
Cf. id. (stressing the coincidence of revocability of revocable trusts and wills). A funded, revocable
inter vivos wrust stands between an irrevocable inter vivos trust (more like a contract) and an
unfunded, recoverable inter vivos trust (more like a will). The contract competency standard is
more appropriate if a revocable, inter vivos trust is funded by more than a token amount, because
the trust involves an ongoing relationship between the settlor (who can revoke) and the trustee.

47 Dociors must provide “material” information to their patients. See Canterbury, 464 F.2d at
787—88; Scolt, 606 P.2d at 558. Authorities on medical informed consent, however, disagree on the
appropriate scope of “material.” See Canterbury, 464 F.2d at 787 n.84-788 n.BY. The text uses the
term “relevant” in order to indicate a broad range of topics and avoid identification with the
narrower definitions of “material.”

*8 Tax savings for the client may often become the lawyer’s primary goal. Cf. Peck, supra note
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savings, however, the lawyer must explain the restrictions tax laws impose on freedom
of disposition. Thus, there is a close tie between traditional notions of competence and
the informed decisionmaking doctrine. Only by knowing the substance of the law can a
lawyer recognize when a particular topic could be relevant to the client. The focus of
informed decisionmaking, as a branch of competence generally, is not so much on the
accuracy of the lawyer’s advice as on the adeguacy of lawyer-client communication about
the problem.

The situation which arose in Estate of Mittleman v. Commissioner illustrates the type
of discussion lawyers and clients should have.®® The question in Mittleman was whether
a gift in trust to a decedent’s widow qualified for the federa! estate tax marital deduction.
To qualify for the deduction, the trust had to give the spouse all of the income from
her share in at least annual payments.®® The trust stated as a purpose “[tlo provide for
the proper support, maintenance, welfare and comfort” of the widow.*! Because other
trust provisions referred 1o the corpus, the court treated this provision as a direction to
the trustee regarding income.’? The Commissioner argued that the trust did not give
Mittleman’s widow ail of the trust income, but the Court of Appeals disagreed. It looked
to other language in the trust, noted the small size of the corpus, and concluded that
Mitlleman expected that all of the income would be needed for his wife’s support.’
More important for our purposes, the court also relied on the testimony of the lawyer
who drafted the document, The lawyer said that Mittleman wanted to qualify for the
marital deduction.’ The court stated “where a testator intends to create a trust qualifying
for the marital deduction, ambiguities in his will should, if possible, be resolved in favor
of success in that endeavor.”** Because the trust, as interpreted, gave all of the income
at least annually to the widow, the court allowed a marital deduction.

The problem with the case from the perspective of informed decisionmaking is that,
despite the lawyer’s testimony that Mittleman wanted to qualify for the maritat deduction,
Mittleman seems never to have formed any specific intention to qualify for the deduction
by expressly giving his wife a greater income right than the right to receive support. It appears

4, at 1303 ("1 believe that . . . persons . . . receive advice based upon an unstated assumption of the
lawyers that the major concern of the client is to avoid or minimize taxes.”). One reason for this
tendency may be that for many clients, that is their primary goal; consequently, a lawyer treats any
particular client like the others. Another reason for this tendency may be that if tax savings are the
goal, the lawyer has available a set of Familiar techniques. If other goals emerge, they are likely to
be more individualized, such as caring for a disabled parent, and thus require treading on unfamiliar
ground. One technique for avoiding over-emphasis on taxes is to ask the client to give details on
desired outcomes. Once it is established where the client wants to go, the lawyer can raise the issue
of tax consequences. Lehman, The Pursuit of a Client’s Interest, 77 MicH. L. Rev. 1078, 1088-89
(1979).

* 522 F.2d 132 (D.C. Cir. 1975). For an enlightening discussion of Mittleman, see Langbein &
Waggoner, supra note 5, at 552-54, 584-85. See also infra notes 170-74 and accompanying text.

8 522 F.2d at 135 {citing 26 C.F.R. Sec. 20.2056(b}-5 (1975)).

5 Mittleman, 522 F.2d at 133 n. 1.

%2 Id. at 138.

%3 Id. at 138-40.

* Id. at 140 n.55,

* Id. at 140. Professors Langbein and Waggoner point out that the will had no ambiguity and
that the court was really rewriting the will to cure the lawyer's mistake. Langbein & Waggoner,
supra note 5, at 554. For a discussion of the appropriateness of using reformation as a remedy in
informed decisionmaking cases, see infra notes 160-85 and accompanying text,

* There seems 1o be little question that Mitleman would have given all the income to his wife,
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that the lawyer did not know the tax code well enough to have asked whether the client
wanted to save taxes at the “cost” of giving his wife the total trust income, instead of
only support. The informed decisionmaking doctrine would not require every client to
confront the tradeoff between maximizing tax savings and pursuing other goals. When
the client expresses a desire for particular tax savings, however, the costs, in terms of
other possible client goals, become relevant 10 the discussion.

The availability of an “unlimited” marital deduction also poses tradeoff questions
which may be relevant to a particular client. If a decedent gives all of her property to
her surviving spouse, the decedent’s estate will escape all estate tax.*” At the death of
the survivor, however, any unconsumed property would be included in the survivor’s
gross estate.® A decedent who chose 1o give some property to others, say to her children,
might suffer taxes in her estate, but might lower the amount of tax in the survivor's
estate.® Much of the literature on how best to decide whether to take maximum advan-
tage of the marital deduction focuses upon such questions as the relative wealth of the
spouses and the survivor’s life expectancy.® Lawyers often view the issue in dollar terms:
will the value of tax deferral — escaping estate taxes in the decedent’s estate — exceed
the cost of taxation in a higher bracket when taxation comes later? Often understated
or ignored,s! however, is an additional question: are there non-tax reasons why the client
might prefer not to give everything to the spouse? For example, the children might have
greater need for the funds than the spouse. Once a client expresses interest in using the
marital deduction, both tax and non-tax considerations become relevant. It would be a
breach of the informed decisionmaking doctrine for the lawyer not to engage in discus-
sions on those topics.

Powers of appointment pose a similar problem. Someotie given a power to direct
that trust property be paid to himself will be said to have a general power of appointment
unless an “ascertainable standard™ defined in the tax code limits the power.%? Property
over which a decedent had an unlimited general power of appointment is included in
the decedent’s gross estate.®® Yet before a lawyer automatically limits someone’s power
to an ascertainable standard, the lawyer and client should discuss whether the client
would prefer the tax savings a limited power would bring or the flexibility of an unlimited
power. The effect of an informed decisionmaking doctrine on a tax planning practice
would be to focus more attention on discussing both tax and non-tax questions with

had he confronted the question. See Mittleman, 552 F.2d at 138-39. The question of what a fully
informed client would have done often will be critical in informed decisionmaking cases, See infra
notes 116-33 and notes 161-74 and accompanying text.

57 See LR.C. § 2056(a) (1982).

5 See id. at § 2033,

% To the extent that a decedent gives others non-charitable gifts which total less than the
amount sheltered by the available unified credit, those gifts would pass tax free. Tax would be
assessed only after the taxpayer fully used the unified credit. See id. §§ 2010, 2055.

® See, e.g., |. PRICE, CONTEMPORARY ESTATE PLANNING 263-70 (1983); Backman & Frank, Five
Factors to Consider in Determining How Much of the Unlimited Marital Deduction to Use, 9 EsT. PLAN, 194
(1982); Smith, Unlimited Marital Deduction Increases Planning Flexibility and Triggers Redrafting, 8 EsT.
PLan. 336 (1981).

© But see Smith, supra note 60, at 337-39.

@ LR.C. § 2041(b){1)(A) (1982).

@ Id, at § 2041(2). Powers created on or before October 21, 1942, are subject te different rules.
Id. au § 2041(1).
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clients,* Lawyers following such a doctrine would be less able to assume that their clients
would prefer a particular approach.

A similar set of problems arises regarding discussions of planning options available
for clients. Because the choices are virtually unlimited, no lawyer could be expected to
explain them all (let alone imagine them all). Some options are important enough,
however, that lawyers have a duty to mention them as part of giving competent advice.
The informed decisionmaking doctrine would enhance current doctrine by focusing
attention on the need to discuss some options in greater depth.

For example, if a trust is appropriate for a particular client, a further question
which the lawyer and client commonly should discuss is whether the trust should be
lestamentary or inter vivas, Most good lawyers would note the relative merits of each in
general terms.® Other questions may arise, however, depending upon the client. If the
client is naming beneficiaries likely to reside in another state, the lawyer should note the
relative ease of moving an inter vivos, as opposed to a testamentary, trust.® If an
unmarried client is involved in a sexual relationship, an inter vivos trust might be an
attractive alternative to a will.¥ The lawyer would likely not need to discuss either of
these points in full with many clients. An informed decisionmaking doctrine, however,
should emphasize the duty of the lawyer to learn enough about each client to know

* Charitable gifts pose similar problems. For example, a properly structured charitable testa-
mentary gift will be deductible from the donor's gross estate. Id. at § 2055. If the will was executed,
however, too close in time to the testator’s death, or if the gift is too large, such charitable gifts will
be invalid in some states. For an example of a plan frustrated by such an approach, see Crosby v.
Alton Ochsner Medical Found., 276 So. 2d 661 {Miss. 1973). See generally Report of the Committee
on Succession, Restrictions on Charitable Testamentary Gifts, 5 ReaL Pror., Pros. & Tr. J. 290 (1970).
Because such restrictions usually apply enly to testamentary gifts, however, a client can avoid them
by using an inter vivos trust. Of course, other considerations may affect the choice of an inter vivos
trust. Se¢ infra notes 65—67 and accompanying text.

If the charitable gifts would be of non-cash property, other questions could arise. For example,
a gift of art work might or might not carry with it a right to reproduce the item, as when museums
offer to sell prints of their paintings. See generally Berkowitz & Leaffer, Copyright & the Art Museum,
8 CoLum. J.L. & ArTs 249, 286-99 (1984) (discussing exclusive rights under copyright law in the
context of works of art). The client should decide whether the gift should include other uses of the
art work.

® Testamentary trusts tend to be easier to change while the testator is alive, but may be less
Hexibie later (primarily because court supervision is often required). Inter vivos trusts are somewhat
more cumbersome (o establish or amend (because of the need to involve the trustee at that time),
but may be more flexible than a testamentary trust after the settlor has died. Inter vivos trusts are
not subject to probate and its attendant costs. See generally J. DukeMINIER & S. JouHANSON, WiLLs,
TrusTS, AND EsTATES 516-17 (3d ed. 1984); J- Price, ConNTEMPORARY ESTATE PLANNING § 10.10-
10.11 {1983); T. SHAFFER, THE PLANNING AND DRAFTING OF WILLS AND TRusTS 197-212 (2d ed.
1979).

* Because a testamentary trust is subject Lo court supervision, any move would require court
approval. That complication can be eliminated if an inter vivos trust is used. For example, one
circumstance which might be overlooked unless the lawyer asks the right questions involves minor
children. If the contemplated personal guardian for the children resides in another state and the
children will be moving to live with the guardian, the settlor may want 10 allow the guardian
remove one trustee and name as successor someone {oT some institution) more convenient 1o the
guardian.

%7 §ee generally Kramer, Estate Planning for the Stable and Not-So-Stable Marriage and Nonmarital
Cohabitation, 39 N.Y.U. InsT. on Fep. Tax'N § 56.07 (1981); Sherman, Undue Influence and the
Homosexual Testator, 42 U. Prrr. L. Rev. 225 (1981); Wolk, Federal Tax Consequences of Wealth Transfers
Between Unmarried Cohabitants, 27 UCLA L. Rev, 1240 {1980).
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whether such issues could be relevant and the duty to assure that the client understood
the consequences of the choices made.

Another example of planning options involves choices available for the disposition
of property. Most clients probably begin by thinking ihey should treat each of their
children equally. Not only should lawyers not automatically assume that the client will
prefer equal treatment, but lawyers should also challenge such assumptions by the client.
The lawyer should point out that no two children are the same and that the law does
not require that they be treated the same. Questioning by the lawyer should seek to
uncover whether the differences between the children are substantial enough to call for
consideration of different dispositions. [n most cases the client probably will elect equal
division of property, but the decision will not have been fully informed unless some
discussion of the question has taken place.5®

Lawyers and clients also should explore differences among beneficiaries in the
context of powers to invade a trust corpus. Trusts commonly give trustees the power to
spend the corpus for the “health, education and comfort” of a beneficiary. The lawyer
should ask whether some more specific powers would be appropriate. 1s one child likely
to need funds to start her own business? Is another likely to need a down-payment for
a house? Is a third likely to abuse grants for education? Only by inquiring about the
family, and suggesting various ideas, can the lawyer be sure the client fully appreciates
the fiexibility available. One object of such an open-ended discussion would be to elicit
a client question like, *Could | do this?” The answer likely wili be “yes,” and the idea
likely never would have arisen if the lawyer had not stimulated the client’s thinking.*

By encouraging more complete discussions between lawyers and clients, the in-
formed decisionmaking doctrine could greatly enhance the chances that clients really
have formed the specific intention to mean what a document says. In particular, one of
the most troublesome problems regarding the interpretation of documents is the courts’
tendency to pretend that testators (or others) actually understood the legal meaning of
the words used.™ Clearly, not all clients will fully understand all of their documents. just
as clearly, clients could understand mare if Jawyers made a greater effort to explain in
more detail.”!

% A similar problem may arise for a client who is informed that a trustee may be given the
discretion to "sprinkle” income among beneficiaries. While the trusiee would have the power to act,
he or she would probably want to consult the beneficiaries regarding their needs and preferences.
If the settlor ieft both children and grandchildren {children of predeceased children), the trustee
may have trouble deciding how to weigh the reasonable claims of all. For a discussion of options
which a lawyer ought o raise with a client considering sprinkle provisions, see Halbach, Jssues About
Issue: Some Recurrent Class Gift Problems, 48 Mo. L. Rev. 333, 355-57 (1983),

Lawyers also ought to consider out-of-the-ordinary dispositions when designing a special power
of appointment. A trust often gives surviving spouses power to appeint the remainder of a trust
“among our children” or, more flexibly, “among our descendents.” A client, if told it is possible,
might also want to include the spouses of descendents as possible takers. If a child has predeceased
his or her surviving parent, leaving a spouse and minor children, perhaps a gift to the spouse,
instead of to the minor children, would be sensible. Some clients would know that under no
circumstances would they want such a distribution. Others might want to preserve the option. Only
by engaging in a fully-informed discussion can clients decide.

% For a discussion of such brainstorming in a negotiation context, see Gifford, The Synthesis of
Legal Counseling and Negotiating Models: Preserving Client-Centered Advocacy in the Negotiation Context,
34 UCLA L. Rev. No. 3 (1987).

70 See Proctor, 263 Mass, at 8, 160 N.E. at 443 {quoted supra note 1).

"1 Ser Langbein & Waggoner, sugra note 5, at 585. Noting that tax problems can arise {from the
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The question of how much a lawyer should discuss under the relevance standard is
paruculdrly troublesome when the potential topics involve “boilerplate,” that is, language
w;hlch tends to appear repeatedly in different documents of the same type. Once in a
lawyer’s forms, boilerplate seems to take on a life of its own. The meanings of many
terms are obscure, but because the words (if not their meanings) are so familiar to the
lawyer, they often go unexplained to the client. Surely the cost of legal advice would rise
dramatically if every client had to understand the implications of every word in every
document. Lawyers ill-serve their clients, however, by broadly defining what explanations
are too trivial to raise with a client. The result is worse than an inadequately-informed
decision; it is adoption of language without a decision. A standard of “relevance” can
set the bounds of appropriate discussions. Lawyers should always consider relevant the
meanings of terms used in the document. The doctrine of informed decisionmaking
would not require discussions of other possible word choices unless the client's situation

indicated the particular relevance of extended discussion. Clients should know, however,
* what the \\:ords mean, and the doctrine should require lawyers to evaluate when clients
might want to know more.

For clarity and efficiency, estate planners often insert boilerplate definitions in wills
and trust agreements. A particular definition can affect who qualify as beneficiaries or
what their rights are. For example, a will might define “descendants” to mean “lawful
descendants, whether natural or adopted.” Such a definition would disinherit ali children
of unmarried parents. Perhaps the client would not want to disinherit his or her son’s
children resulting from a living-together relationship.” The lawyer should raise the
question. Further, such a definition might well allow the son to include his lover as a
beneficiary by adopting her.” Perhaps the client would prefer to recognize an adoption
only if it occurred while the adoptee was a minor.™ The client is unlikely to identify the
problem without advice from the lawyer.

Complete discussion of other definitions, even ones -which affect distributions, may
be beyond the scope of an informed decisionmaking duty. They may deal with possibil-
ities so remote as not to warrant elaboration. For example, many clients will want their
estates distributed “per stirpes,” more easily understood if called “by right of represen-
tation.” Lawyers should explain to clients the difference between that approach and a
“per capita” distribution.” If a client adopts a “representation” approach, another prob-
lem arises. In cases involving survivors two and three generations below the testator,
courts have disagreed on the meaning of “right of representation.””® Lawyers can solve

insertion of boilerplate, the authors add: “[s]uch provisions are so trivial that their inclusion would
seldom even be brought to the testator's attention by his lawyer; they are not, in other words, the
product of the testator's particularized instruction to the lawyer.” See also Schwartz, Whase Wealth s
It Anyway? Impediments to the Realization of an Owner'’s Plan of Disposition, 25 Ariz. L. REv. 671, 672—
73 (1983) (calling for empirical research as to whether clients understand their estare plans). Cf.
Connecticut Jr. Republic v. Sharon Hosp., 188 Conn. I, 11, 448 A.2d 190, 195 (1982} (“How often
18 it, that the words used by the scrivener convey a different estate from what the testator designed!™).

™ See Halbach, supra note 68, at 343~50.

™ See Onto Rev. Cope AnN. § 3107.15(A)(2) (1982) (adoption creates parent-child relationship

“for all purposes, including . . . applicability of . . . documents ... ."),

™ See Halbach, supra note 68, at 335-43, 347—50

’ See infra note 146 for an example of different shares under per capita and per stirpes
distribution.

* One construction is to divide the estate into as many shares as there were children of the
testator. See Lombardi v. Blois, 230 Cal. App. 2d 191, 40 Cal. Rptr. 899 (1964). Another possibility
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this problem, however, by drafting a definition of right of representation.” Especially if
a trust is designed to last for a long time, it should contain a definition as a way of
avoiding litigation; the lawyer should explain the definition and tell the client that the
definition represents one possible approach. A lawyer should not have a further duty,
however, to explain other alternatives, 1f the proposed definition does not seem appro-
priate to the client and the lawyer has informed the client that alternatives are available,
the client should have the burden of carrying the discussion further.

In addition to explaining the definitions they propose, lawyers should avoid the
temptation not to discuss other common provisions. For example, many clients will want
to protect their trust beneficiaries from themselves by inserting into the trust “spendth-
rift” clauses of various types. The basic purpose,of such a clause is to protect the
beneficiary’s share from creditors.™ Even lawyers who bother to mention the clause may
lln’{lt 't'}_}lcir‘ explanation to saying, “It’s il'u_:re: Lo: prote?}\against creditors.” Lawyers should
fi'l_:sp”t'.el clients that the price of such protection may be to prohibit beneficiaries from
transferring their shares to more needy beneficiaries™ or terminating the trust early.®

. . . N H e I M L Nk
Other implications of spendthrift clauses would be relevant only to particular clients,

A L . - st
For example, such clauses may not protect a beneficiary’s share from claims for child

support or alimony.#' As a general rule, it would not seem necessary to raise such an
exception with a client. It any of ihe client’s beneficiaries were divorced and makihé
such payments, however, the lawyer and client should discuss the point. Ancther example
involves state claims for a disabled beneficiary’s support; a court might or mig}i!l tot
allow such claims against the trust.*? In most cases, ]:l}'flt risk would not be wbr'thlhlb‘ti}ig.
1f the client had a disabled beneficiary, however, or expressed concerns regarding future
disability, informed decisionmaking would require a g'00d deal of additional discussion.®

is 10 divide the estate at the first generation level which left survivors, See Balch v. Stone, 149 Mass.
39, 20 N.E. 322 (1889).
71 See e.g., UNiForM ProBatE CODE 4 9-106 (1982), which reads
If representation is called for . . . the estate is divided into as many shares as there are
surviving heirs in the nearest degree of kinship and deceased persons in the same
degree who left issue who survive the decedent, each surviving heir in the nearest
degree receiving one share and the share of each deceased person in the same degree
being divided among his issue in the same manner.
For atlbther dpproach, see Waggoner, A Proposed Allernative to the Uniform Probate Code’s System for
Intestai¢ Distiibutiont Among Descendants, 66 Nw. U.L. Rev. 626 (1971).

™ See geiierally 9 A. Scorr, Tue Law or Trusts §§ 151-58 (1967).

7 {n one cise; spendilitift provisions almost prohibited the testator’s sons from using their
interests to benefit their aged miother. The sons had to go o the expense of getting a court order
allowing invasion of the priiicipal. See In re Wolcot, 95 N.H. 28, 56 A.2d 641 (1948). If all of the
beneficiaries had not agreed on that approach, the mother might have been left without a remedy.
See i re Var Deuseti's Estite, 80 Cal. 2d 285, 182 P.2d 565 (1947).

# Of course, prohibition uf early termination may be exacily what the testator would prefer, if
glven the information. See; é:g., Heritage Bank — North, N.A. v. Hunterdon Medical Center, 164
N.]. Super. 83, 395 A.2d 552 (1978) (carly termination denied where lawyer inserted spendthrift
clause in response to client concerns that beneficiary would dissipate her estate).

e Compare Shelley v. Shelley, 223 Or. 328, 354 P.2d 282 (1960} witk In re Campbell's Trusts,
258 N.w.2d 856 (Minn. 1977).

82 Compare Dep't of Mental Health v. First Nat'l Bank of Chicago, 104 1L App. 3d 461, 432
N.E.2d 1086 (1982) (allowing the state claim) with {n re Gross, 52 N.Y.2d 1006, 420 N.E.2d 91
(1981) (protecting the trust).

8 Ser Massey, Protecting the Mentally Incompetent Child’s Trust Interest [from State Reimbursement
Claims, 58-DEN. L.). 557 (1981).
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The lawyer’s duty under an informed decisionmaking doctrine would be to tearn enough
about the client to be able to draw appropriate boundaries for their discussions.s

In sum, a lawyer representing a client should discuss whatever is relevant to that
client. Under a relevance standard, a lawyer bears a heavy burden of at least initially
raising topics with the client. If a lawyer identifies particular client needs, informed
decisionmaking may require further discussions. In order to aid their clients’ understand-
ing, and at the same time protect themselves against claims that clients acted without
advice, many lawyers will want to develop methods of preserving evidence of their
disclosures and their clients’ comprehension.#s

* A few additional examples support the point. A forfeiture-type spendthrift provision attached
Lo a surviving spouse’s income interest would disqualify the trust for the marital deduction, because
the spouse could not be sure of getting all the income. See [.R.C. § 2056(b) (1992), as amended in
1984. Langbein and Waggoner have labeled such provisions “trivial” and have noted “their inclusion
would seldom even be brought to the testator’s attention by his lawyer ....” See Langbein &
Waggoner, supra note 5, at 585. Whether the lawyer and client ought to discuss these provisions
depends upon the client, A client for whom tax savings is a major gval presumably would not want
to forego the savings for the particular form of spendthrift protection. On the other hand, if 1he
client expresses concern for the spending habits of the spouse, the parties should discuss the question
of how the trust might restrain these habits and what the tax consequences might be.

The sante authors raise another example which they suggest is woo trivial for discussion:

the omission from a charitable remainder annuity trust or unitrust of . . . a power in
the trustee to name a qualified charitable organization as the remainderman if the
charity designated in the trust instrument is rio longer a qualified charitable organi-
zation at the time that the remainder is to become possessory disqualifies the remainder
interest for the charitable deduction.
Id. (citation omitted). One can imagine a testator who would be unwilling to give such a power to
the trustee if the testator were particularly wedded to the charity. Rather than not raise the issue,
the lawyer ought to mention the restriction and thereby shift the burden 1o the client to object.

Perhaps the least often reviewed of boilerplate provisions are thosc involving trustee powers.
Even here, preliminary explanations are warranted, and they may reveal a need for more detailed
discussions. Most forms will provide wide-ranging investment powers for the trustee, Before a client
signs such a document, however, the client ought te have an opportunity to say, “I want to prectude
my trustee from investing in X.” Documents often give trustees the power to retain property,
“however acquired.” If the client contemplates a corporate trustee, the client should be aware that
a court may read a power to retain property as waiver of any objection to the trustee holding its
own stock. See In re Will of Heidenreich, 85 Misc. 2d 135, 378 N.Y.5.2d 982 {N.Y. Surrogate's Ct.
1976).

Another common provision is a “severability clause,” which says that if any particular provision
fails, the rest of the document is still 1o stand. Most testators would prefer such an approach. For
some, however, the plan might “hang together” so closely that the testator would view disruption
of any part as worse than total invalidity. The client should have a chance to make that choice. Cf.
J. Gray, THE RULE AcainsT PerpreTUITIES § 872 (4th ed. 1942}, in which Gray criticizes Edgerly v.
Barker, 66 N.H. 434, 31 A, 900 (1891), which reformed a document that otherwise would have
violated the rule. Professor Gray notes that the court may have given property to persons the
testator never meant to benefit. Perhaps the testator would have preferred invalidity to the court’s
choice of validity of benefits to an expanded class.

Of course, if the lawyer fails to engage in the discussions recommended here, r