CASENOTES

The Supreme Court and Tison v. Arizona: A Capital Example of Judicial Unsoundness
— Perhaps because of the finality of death as a punishment for a criminal offense,! the
United States Supreme Court has entertained numerous constitutional challenges to
capital punishment on the theory that it violates the eighth amendment’s prohibition
against cruel and unusual punishment.? A pattern has emerged in the over one hundred
years in which the Court has been hearing such cases. Whereas early cases concerned
the mode of execution,® more recent Supreme Coutt decisions focus on the death
penalty’s implementation.* Under an approach that focuses on its implementation, death
is a constitutionally permissible sanction,” but certain limitations must exist Lo ensure
that its administration comports with the eighth amendment. Accordingly, the Supreme
Court has required that the sentencer impose the death penalty in a nonarbitrary
fashion.f that the death penalty be proportionate to the crime for which it is sanctioned,’
and that the sentencer be given some guidelines in deciding whether to employ it.?
Most recently, the Supreme Court used the doctrine of felony murder, which pro-
vides that a person committing a felony where another is killed may be charged with
that murder, to place an additional constraint on the administration of the death penalty.
In 1982, the Supreme Court in Enmund v. Florida® held that the eighth amendment

! Lockett v. Qhio, 438 U.S. 586, 605 (1978) (“imposition of death by public authority is so
profoundly different from all other penalties”); Seritt v. Alabama, 731 F.2d 728, 732 (11th Cir,
1984} (“death penalty differs from all other forins of criminal punishment”).

2 These challenges have ranged from the style of execution, see generally Wilkerson v, Utah, 99
U.5. 130 (1878), to the unconstitutionality of the death penally itself. See generally Gregg v. Georgia,
428 11.8. 153 (1976); Furman v. Georgia, 408 U.5., 238 (1972),

8 In Wilkerson v. Utah, 99 U.S. 130 {1878), the Court concluded that a public shooting did not
violate the eighth amendment. fd. at 135, 137. In {890, the Court determined that the Constitution
permitted death by electrocution. In re Kemmiler, 136 U.8. 436, 449 (1890).

4 See Cabana v. Bullock, 106 S, Ct. 689, 700 (1986) (state court responsible for making proper
finding before defendant may be executed); Enmund v, Florida, 458 U.8. 782, 787 (1982) (Consti-
tution requires that defendant kill, attempt 1o kill, or intend to kill before being given death
- sentence); Eddings v. Oklahoma, 455 U.S. 104, 114 (1982) (sentencer may not refuse o consider
any relevant mitigating factor); Godfrey v. Georgia, 446 U.5. 420, 428 (1980) (state must define
capital crimes so as to obviate standardless sentencing); Lockett v. Ohio, 438 U.S. 586, 604 (1978)
(sentencer must not exclude from consideration any aspect of defendant’s character or record as a
mitigating factor); Goker v. Georgia, 433 U.S. 584, 592 (1977) (death must not be grossly dispro-
portionate to the severity of the crime); Woodson v, North Carolina, 428 U.S, 280, 305 (1976)
(mandatory death sentence uncenstitutional); Gregg, 428 U.S, at 197-98 (jury discretion to be
tempered by clear and objective standards) (quoting Coley v. State, 231 Ga. 829, 834, 204 S5.E.2d
612, 615 (1974)); Furman, 408 U.5. a1 310 (Siewart, ]., concurring) (death cannot be imposed in a
wanton or freakish fashion).

3 See, e.g.. Roberts v. Louisiana, 428 U.S. 325, 331 (1976); Woodsor, 428 U.S. at 285; Jurek v.
Texas, 428 U.S. 262, 268 (1976); Proffitt v. Florida, 428 U.S. 242, 247 (1976); Gregg, 428 U.S. at
187.

8 See Furman, 408 U.S, at 310 (Stewart, ]., concurring).

7 Seg Coker, 433 U.S. at 592, Gregg, 428 U.S. at 187; Hemans v. United States, 163 F.2d 228,
237 (6th Cir.), cert. denied, 332 U.S. 801 (1947).

8 See Woodson, 428 U.S. at 303, Commingled with this idea that the jury must be given some
guidance — a decision that arose because of states having mandatory death sentences — is the
notion that the eighth and fourteenth amendments require the states to consider any mitigating
factor in the sentencing procedure, See Lockett, 438 U.S. at 604.

v 458 U.S. 782 (1982).
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precluded executing those who did not kill, attempt to kill, or intend to kill.®® Thus,
although the nontriggerperson!t could still be convicted of murder under the felony
murder rule, a sentencer could not impose the death penalty on the nontriggerperson
absent a finding that he or she intended to kill.12

Enmund caused many of those placed on death row before 1982 to challenge their
sentences. In several of those cases, the reviewing court found present the necessary
requirement that the defendant actually killed or intended 1o kill and therefore affirmed
the sentences.'® Some courts, however, vacated the capital sentences because the facts of
the case did not satisty Enmund.™ In the 1987 case of Tison v. Arizona,'s the Supreme
Court, hearing a challenge to the Arizona Supreme Court’s application of Enmund,'s
announced a new standard. Rather than restrict capital punishment to those who killed,
attempted to kill, or intended 1o kill, the Tison Court held that where a defendant
substantially participated in a felony where another is murdered, and showed a reckless
indifference to human life, a sentencer may constitutionally impose the death penalty.\?

In Tison, Gary Tison, while serving time in prison, killed a guard during an at-
tempted escape. He received a sentence of life imprisonment.!® Gary’s wife, their three
sons Ricky, Raymond, and Donald, and other relatives formulated plans for helping
Gary Tison escape again.'® On July 30, 1978, the three Tison brothers entered the

0 fd, at 797.

i The Enmund Court used the term “nontriggerperson” te refer to the felon who does not
commit the actual killing.

12 Cabana v. Bullock, 106 §. Ct. 689, 697 (1986).

1 See, e.g.. Skillern v. Estelle, 720 F.2d 839, 844 (5th Cir. 1983) (defendant agreed in advance
to rob and kill victim), reh’g denied, 469 U.S. 1067 (1984); State v. LaGrand, 153 Ariz. 21, 37, 734
P.2d 563, 579 (1987} (defendant participated in killing and intended to kill, thereby satisfying
Enmund); Clines v. State, 280 Ark. 77, 84, 656 S.W.2d 684, 687 (1983) (likelihcod of homicide
brings case within Enmund exception), cert. denied, 465 U.S. 1051 (1984).

1* See, e.g., Clark v. Louisiana State Penitentiary, 694 F.2d 75 {5th Cir. 1982) (judgment reversed
because jury did not find defendant had mind to kill}, rek’y denied, 697 F.2d 699 (5th Cir. 1983);
State v. Emery, 141 Ariz. 549, 553, 688 P.2d 175, 179 (1984) (death sentence reduced to life
imprisonment because no evidence supporting claim that defendant killed, attempted to kill, or
intended to kill); People v. Garcia, 36 Cal. 3d 539, 557, 684 P.2d 826, 836, 205 Cal. Rptr. 265, 275
{1984} (case remanded because aiding robbery and knowing companion is armed is insufficient to
demonstrate that defendant intended to aid a killing).

15107 5. C1. 1676 (1987).

16 The question presented to the Supreme Court on writ of certiorari was the following:

Is the December 4, 1984, decision of the Arizona Supreme Court to execute these
petitioners in conflict with the holdings of this Court where, in the words of that court,
petitioners “did not specifically intend that the [victims] die, . . . did not plot in advance
that these homicides would take place, or . . . did not actually pull the triggers on the
guns which inflicted the fatal wounds, . . ." but where that court fashioned an expanded
definition of “intent to kill” to include any situation where a non-triggerman “intended,
contemplated or anticipated that lethal force would or might be used or that life would
or might be taken in accomplishing the underlying felony?”
Brief for Petitioners at i; State v. Ricky Wayne Tison, 142 Ariz. 446, 690 P.2d 747 (1984); State v.
Raymond Curtis Tison, 142 Ariz. 454, 690 P.2d 755 (1984) (No. B4.6075) [hereinafter Brief for
Petitioners].

17 Tison, 107 8. Ct. at 1688.

18 Id. at 1678.

19 Id. Justice Brennan, in his dissent, disagreed with the majority’s characterization of the facts,
and cited the record to demonstrate that Gary Tison planned the breakout for a year, mentioned
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Arizona State Prison carrying an ice chest filled with guns.?® The brothers armed their
father and a cellmate, Randy Greenawalt, and the group fled the prison without firing
a single shot.?! Problems with their getaway vehicle forced the group to stop a passing
motorist and sieal a car in order to continue their flight.?? Posing as a motorist in need
of assistance, Raymond stood in {ront of the disabled vehicle, while the other four armed
themselves and waited by the side of the highway.* John Lyons, his wifc Donnelda, their
two-year old son Christopher, and a fifieen-year old niece, Theresa Tyson, stopped to
assist them, %

The Tisons and Greenawalt commandeered the Lyons' car and kidnapped the
family.2s After the Tisons and Greenawalt drove the family away from the highway, Gary
Tison fired his shotgun into the radiator of the original getaway car, presumably to
ensure its inoperability.? At the request of John Lyons, Gary Tison ordered his sons
Ricky and Raymond to get some water for the family.?” According to Ricky, he and
Raymond gave the water jug to their father, who, along with Greenawalt, went behind
the disabled car and began shooting.?® Raymond’s story differed somewhat. He recalled
being at the Lyons’ car when the two heard the shotgun blasts.® Both Ricky and Raymond
agreed that they watched their father and Greenawalt repeatedly shoot the four victims.»
All the victims ultimately died from the shooting.®! Neither Ricky nor Raymond made
any effort to help the family, though both expressed feeling surprised.*

After the killings, the Tisons and Greenawalt continued their journey until the
police captured them several days later after a shootout at a roadblock.® After the police

the idea to Raymond only one week before the escape and discussed the possibility of his sons'
participation only the day before. 1d. at 1698 n.7 (Brennan, J., dissenting).

0 Id, at 1678.

21 [d. The brothers testified that they conditioned their participation in the breakout on their
father's promise that no one was to be hurt. Raymond stated, “Well, I just think you should know
when we first came into this we had an agreement with my dad that nobody would get hurt because
we [the brothers] wanted no one hurt.” State v. Raymond Curtis Tison, 142 Ariz. 454, 462, 690
P.2d 755, 763 (1984) (citing Aggravation Hearing and Sentencing Transcript, March 14, 1979, ac
159).

22 Tisgn, 107 S. Ct. at 1678,

Id. at 1678-79.

2 Id, at 1679,

B Id,

% Id,

7 Hd.

28 1d,

® I,

" [d,

3 Id,

32 /d. Brennan added that the Tisons expressed feelings of helplessness and regret, as well as
surprise, /d. at 1692 (Brennan, |., dissenting). Raymond stated about the shootings:

And when this [killing of the kidnap victims] came about we were not expecting it.

And it took us by surprise . . . because we were not expecting this to happen. And I

feel bad about it happening. 1 wish we could [have done] something to stop it, but by

the time it happened it was too late to stop it. And it's just something we are going to

live with the rest of our lives. Lt will always be there.
State v. Raymond Curtis Tison, 142 Ariz. 454, 462, 690 P.2d 755, 763 (1984) (citing Aggravation
Hearing and Sentencing Transcript, March 14, 1979, at 159).

3 Tison, 107 S. Ct. at 1679. At the shootout, the third son, Donald Tison, was killed and Gary
Tison escaped into the desert whére he eventually died. Id.
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apprehended them, the state jointly tried the Tison brothers and Randy Greenawalt for
the crimes associated with the prison escape and the shootout.* In addition to charging
each of the Tisons with armed robbery, kidnapping and car theft, Arizona also charged
them with felony murder, a capital offense.* Arizona state juries convicted both Ricky
and. Raymond Tison of felony murder.3s

-Arizona affords those found guilty of first degree murder a separate sentencing
hearing, before a single judge, to determine if the offense warrants the death penalty.y?
The statute lists six aggravating and four mitigating circumstances as guidelines to the
Jjudge in his or her sentencing decision.*® The trial court-found three aggravating factors

* Id. The Arizona trial court sentenced Randy Greenawalt to 30 years to life for the assaults
, associated with the escape and for possession of a deadly weapon, and four to five years for escape,
" the sentences to run concurrenily.-State v. Greenawalt, 128 Ariz. 388, 391,626 P.2d 118, 121, cert.
denied, 454 U.S. 848 {1981). The trial court also sentenced Greenawalt 1o 30 years for the roadblock
assaults and four to five years for unlawfu! flight and possession of a stolen motor vehicle. /d. These
sentences were to run concurrently to each other but consecutively to the sentences arising out of
the escape. /d. Finally, all these sentences imposed on Greenawalt were to run consecutively to the
life term he was already serving prior to the escape. Id.

The state charged Dorothy Tison, Gary's wife, in connection with the escape. She pleaded nolo
condendere to conspiracy and served a nine month prison term. Brief for Petitioners at 3 n.3 (citing
State v. Tison, Cr. No. 108352 (Maricopa County)).

* Tison, 107 §. Ct, at 1679. The Arizona felony murder-statute provided the basis for the
capital murder charges. /d. Section 13-452 of therArizona Revised Statutes provides, in pertinent
part: “A.murder which is . .. committed in avoiding or preventing lawful arrest or effecting an
escape from legal custody, or in the perpetration of, or attempt to perpetrate . . . robbery, ...
kidnapping, or mayhem . . . is murder of the first degree.” Ariz. REv. STAT. ANK. § 13-452 (Supp.
1957-—1978) (amendedil‘J?S) (repealed 1978) (quoted in Brief for Petitioners at 1a—2a). Addmonally,
section 13139 provides: “[a]ll persons concerned in the commission of a crime whether it isa felony
or misdemeanor, and whether they directly commit the act constituting the offense, or aid-and abet
in its commission . .. are principals in any crime so committed.” Ariz.*Rev. STAT. ANN. § 13-139
(1956) (repealed 1978) (quoted in Brief for Petitioners at la).

*.Tison, 107 S. Ct. at 1679-80, The siate also convicted Ricky and Raymond Tison of aiding
and abetting an escape, assault with a deadly weapon, possession of a stolen motor vehicle, and
unlawful flight from a pursuing law enforcement vehicle. State v. Greenawalt, 128 Ariz. 388, 391,
626 P.2d 118, 121, cert. denied, 454 U.S. 848 {1981). They-cach received concurrent sentences of
30 years to life for the assaults, and four to five years for the other crimes, which were to be served
concurrently, but consecutively to the sentences for assault. Id.

The statutory references in this note and infra notes 37-38 are to those'laws in effect at the
time the state convicted and sentenced the Tisons.

¥ Section 13-454(A) of the Arizona Revised Statutes provides -that'“[wlhen’the defendant is
found guilty of or pleads guilty to first degree murder, lhe'judgc who presided at the trial or before
whom the guilty- plea wasentered shall conduct’a'separate sentencing hearing . . . for the purpose
of determining the sentence to be imposed.” Ariz. Rev. STat. ANN: § 13-454(A) (Supp. 1957-1978)
(repealed 1978) (cited in Brief for Petitioners at 2a).

Section 13-453 fixes the penalty for first degree murder at death or life imprisonment without
possibility of parole until 25 years have elapsed. Arrz. Rev. STAT. ANN. § 13-453 (Supp. 1957~1978)
(amended 1973) (repealed 1978} (cited in Brief for Petitioners at 2a).

* Under sections 13-454(E)(1)~(6} of the Arizona Revised Statutes, which was repealed in 1978,
the Arizona court is to consider the following six aggravating circumstances:

1. The defendant has been convicted of another offense in the United States for
which under Arizona law a sentence of life imprisonment or death was imposable.
2. The .defendant was previously, convicted of a felony in the United States
involving the use or threat of violénce on another person.
3. In the commission of the offense the defendant knowingly created a grave risk
of death to another person or persons in addition to the victim of the offense.
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present during the murder: the Tisons knowingly had created a grave-risk of death to
persons other than the victims; the murders were committed with pecuniary gain; and
the murders were committed in an- especially heinous, cruel, or depraved manner.® The
judge found no statutory mitigating factors, but the court did determince the presence
of three nonstatutory factors: the Tisons’ youth {Ricky-was 20 and Raymond was 19);
the Tisons’ minimal prior criminal records; and the murder convictions’ basis in the
felony murder rule.*® The trial judge also determined, however, that'both of the Tison
brothers substantially participated in the crimes that invoked Lhe felony murder doc-
trine.*' As a result of these findings, the judge sentenced both Ricky and Raymond to
death 4 '

On direct appeal, the Arizona Supreme Court affirmed the sentences.**'In its eval-
uation of the trial court's determination of aggravating factors, the Court found sufficient
evidence to support a {inding of pecuniary gain and heinousness, but concluded that
insufficient evidence existed to find that the defendants created a grave risk of danger
to others.* 1n addition, the Arizona Supreme Court specifically found that the brothers
did not pull the triggers, did not intend that the family die, and did not even know that

4, The defendant procured the commission of the offense by payment, or promise
of payment, of anything of pecuniary value,
5, iFhe defendant committed the offense as consideration for the receipt,. or in
expectation of the receipt, of anything of pecuniary value.
6. The defendant commiuted the olfense in an especially ‘heinous, cruel, or de-
praved manner.
Ariz. REv, Star. AnN. § 13-454(E)1)}—(6) (Supp. 1957-1978) (cited in Brief for Petitioners at 3a—
4a). 'The four mitigating factors, according to section 13-454(F)(1)~(4), included the lollowing:

1. His capacity o appreciate the wrongfulness of his conduct or to conform his
conduct.to the requirements of law was significantly impaired, but not so impaired as
to constitute a defense to prosecution,

2. He was under unusua) and substantial duress;aithough not such as to constitute
a defense to prosccution.

3. He was a principal, under § 13-452, Arizona Revised Statutes, in the offense,
which was committed by another, but his participation was relatively minor, although
not so minot as to constitute a defense o prosecution.

4. He could not reasonably have foreseen that his conduct in the course of the
commission of the offense for which he was convicted would cause, or would create a
grave risk of causing death to another person.

Ariz. Rev. Srar. Ann. § 13- 454(1')(”-(4) (Supp. 1957-1978) (repealed 1978) (cited in Brief for
Petitioners at 4a).

Section 13-454(D) provides that death shall be imposed if one or more statutory aggravating
circumstances is found and no mitigating factors are found “sufficiently substantial to call for
leniency.” Artz, Rev. STaT. ANN, § 13-454(D} (Supp. 1957-1978) (repealed 1978) (cited in Brief for
Petitioners at 3a).

39 §ee State v. Ricky Wayne Tison, 129 Ariz. 526, 542, 633 P.2d 355, 351; State v. Raymond
Curds Tison, 129 Ariz. 546, 555, 633 P.2d 335, 364 (1981).

W See R.W. Tison, 129 Ariz, at 544, 633 P.2d ut 353; R.C. Tison, 129 Ariz. at 555, 633 P.2d at
364.

4t See 129 Ariz, at 545, 633 P.2d at 354 (quoting trial coury),

42 See “[ison v. Arizona, 107 8. Cr. 1676, 1680 (1987).

B RW. Tison, 129 Ariz. a1 545, 633 P.2d at 354; R.C. Tison, 129 Ariz. at 557, 633 P.2d at 366.

HRW. Tison, 129 Ariz. al 542-43, 633 P.2d a1 351-52; R.C, Tiwn, 129 Ariz, at 555, 633 P.2d
at 364.
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the homicides would take place.®® In spite of these findings, the Arizona Supreme Court
determined that but for the Tisons’ participation, the murders would not have tran-
spired, and, as a result, affirmed their capital sentences.* The United States Supreme
Court then denied the brothers’ writ for certiorari.®

Both Ricky and Raymond Tison collaterally attacked their death sentences.*® They
claimed that their sentences did not satisfy the Enmund v. Florida*® test, which required
a defendant to kill, attempt to kill, or intend to kill before the state could sentence him
or her to death*® The Arizona Supreme Court found Enmund fulfilled, reasoning that
Ricky and Raymond possessed the requisite intent because each could have anticipated
the use of lethal force®' The Tison brothers subsequently petitioned the United States
Supreme Court for a writ of certiorari, which the Supreme Court ultimately granted.s?

In a five to four decision,®® the Supreme Court vacated and remanded the case back
to Arizona and held that the Arizona Supreme Court applied an erroneous standard in
making the findings Enmund v. Florida required.® In its holding, the Court determined
that substantial participation in a felony combined with reckless indifference to human
life sufficed to satisfy the Enmund culpability standard.’® Thus, according to the Court,
sentencing a person to death under these circumstances does not violate the eighth
amendment’s prohibition against cruel and unusual punishment.®® Justice Brennan, in

4 R.W. Tison, 129 Ariz, at 545, 633 P.2d at 354. The Arizona Supreme Court made the following
finding:

The record establishes that both Ricky and Raymond Tison were present when the
homicides took place and that they occurred as part of and in the course of the escape
and continuous atempt 1o prevent recapture. The deaths would not have occurred
but for their assistance. That they did not specifically intend that the Lyonses and
Theresa Tyson die, that they did not plot in advance that these homicides would take
place, or that they did not actually pull the triggers on the guns which inflicted the
fatal wounds is of litte significance.
Id.

16 1d. at 557, 633 P.2d at 366. -

17 459 U.5. 882 (1982),

* The Tisons challenged their sentences by filing a petition for post-conviction relief and a
motion for rehearing. State v. Ricky Wayne Tison, 142 Ariz. 446, 447, 690 P.2d 747, 748 (1984);
State v. Raymond Curtis Tison, 142 Ariz. 454, 455-56, 690 P.2d 755, 75657 (1984).

1458 U.S, 782 (1982).

%0 Ricky Wayne Tison, 142 Ariz. at 447, 690 P.2d at 748; Raymond Curtis Tison, 142 Ariz. at 456,
690 P.2d at 757,

' Ricky Wayne Tison, 142 Ariz. at 448, 690 P.2d at 749; Raymond Curtis Tison, 142 Ariz. at 457,
690 P.2d at 758. It appears that the Arizana Supreme Court ignored its finding made three years
earlier that the Tisons did not intend that the killings take place. See supra note 45. Instead, the
Arizona Supreme Court determined from the circumstances of the escape and subsequent events
that Ricky and Raymond Tison could anticipate the use of lethal force and, hence, intended to kill.
Ricky Wayne Tison, 142 Ariz. at 448, 690 P.2d at 749; Raymond Curtis Tison, 142 Ariz. at 456, 690
P.2d at 757, The United States Supreme Court indicated that this interpretation of intent was
erroneous. Tisen, 107 S. Cr. av 1684,

52 107 §. Ct. 1182 (1986).

*% See Tison, 107 §. Cr. at 1678. Justice O'Connor delivered the opinion for the majority in
which Chief Justice Rehnquist, and Justices White, Powell, and Scalia joined. Justice Brennan filed
a dissenting opinion in which Justice Marshall joined and in which Justices Blackmun and Sievens
joined in part.

*d. at 1688.

5 1d,

56 1d.,
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a sharply critical dissenting opinion, argued that the majority’s test not only contravened
precedent, state legislative and sentencing trends, and constitutional principles of pro-
portionality, but also clouded the already unclear issue of when the death penalty applies
to a particular set of facts.””

The Tison Court, when compared with Enmund, has created a new standard for
determining when death is a permissible sanction for a person convicted under a felony
murder statute. States may now impose capital punishment on individuals who do not
intend to kill, so long as that individual substantally participated in the underlying
felony and manifested a reckless indifference to human life. Under Tison, the intentional
actor and the recklessly indifferent actor may receive the same punishment. The Tison
Court’s reasoning in support of the new standard, however, is faulty. The Court relied
on state and judicial responses to felony murder where intent is absent; yet, upon closer
examination, the trend in state legislatures and courts is to decline imposing the death
penalty on an individual who did not kill or intend to take life. Finally, when the Tison
reckless indifference test is analyzed in light of prior Supreme Court warnings against
the arbitrariness of capital sentencing, the test must fail the eighth amendment’s cruel
and unusual prohibition,

The first section of this casenote will explore the historical developments of the
eighth amendment® and the death penalty,’® as well as common law and statutory
approaches to the felony murder doctrine.®® Section two will summarize the majority®
and dissenting® opinions in Tisen v. Arizona and the reasoning advanced in support of
both positions. Section three of this casenote will criticize Tison in light of precedent,
state and judicial sentencing trends, and constitutional principles of proportionality.®
Finally, the fourth section will analyze the implications of the Tison decision on capital
sentencing in the future.% This casenote will propose that, to acknowledge precedent
and the states' responses to felony murder, and to inject some consistency in capital
sentencing cases, the Court should abandon the Tison's reckless indifference standard
and return 1o the Enmund test.s®

[. BACKGROUND

A. The Eighth Amendment

Courts have struggled with what constitutes “cruel and unusual punishment” under
the eighth amendment.% The provision’s elasticity perhaps is described best in Chief

57 See generally id. at 1688-1702 (Brennan, J., dissenting).

58 See infra notes 66=73 and accompanying texi.

5 See infra notes 74—106 and accompanying text.

%0 See infra notes 107-62 and accompanying text,

81 See infra notes 163-93 and accompanying text.

% See fufra notes 196-234 and acconmipanying text.

%3 See infra notes 241-318 and accompanying text.

™ See infra notes 319-25 and accompanying text,

8 See infra notes 326-28 and accompanying text,

% See, e.g., Gregg v. Georgia, 428 U.S. 153, 171 (1976) (eighth amendment “has been interpreted
in a flexible and dynamic manner™); Furman v, Georgia, 408 U.S. 238, 258 (1972) (“the Cruel and
Unusual Punishment clause, . . . is not susceptible of precise definition”) (Brennan, J., concurring);
Wilkerson v. Utah, 99 U.S. 130, 135-36 (1878) ("[d)ifficulty would attend the effort 1o define with
exactness Lhe extent of the constitutional provision which provides that cruel and unusual punish-
ment shall not be inflicted”),
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Justice Warren's comments in the 1958 case of Trop v. Dulles: “The Amendment must
draw its meaning from the evolving standards of decency that mark the progress of a
maturing society.”s?

Although courts may agree that the precise meaning of “cruel and unusual punish-
ment” is unclear, they dispute the purposes of the clause. As a result, several theories
have been proffered. Some courts have claimed that the drafters included the amend-
ment to prevent the government from imposing punishment disproportionate to the
crime committed % Others point out that the language suggests that the drafters sought
to protect the criminal by outlawing sanctions that involve wanton and unnecessary
infliction of pain.&

In light of the imprecision that has accompanied efforts to define the eighth amend-
ment and its underlying purposes, the courts have fashioned guidelines in interpreting
the meaning of the clause and distinguishing cruel and unusual punishment from
permissible punishment. Some of these rules are mechanical. For example, courts have
interpreted the provision to invalidate punishments deemed inhumane, barbarous, or
torturous,’ or punishment unknown at common law.” The Supreme Court though, in
the last half century, has moved away from this technical inquiry and toward a more

The eighth amendment provides that “{e]xcessive bail shall not be required, nor excessive fines
imposed, nor cruel and unusual punishments inflicted.” U.S. ConsT. amend. VIIL.

%7 356 U.S. 86, 101 (1958).

€ See Solem v, Helm, 463 U.S. 277, 286-87 (1983) (citing Weems v. United States, 217 U.S.
349, 367 (1910)). See also O'Neil v. Vermont, 144 U.S. 323 (1892), where Justice Field, dissenting,
wrote: “The inhibition [of the eighth amendment] is directed, . .. against all punishmens which
by their excessive length or severity are greatly disproportioned to the offences charged.” Id. at
339-40. (Field, )., dissenting).

The Supreme Court, in a decision made eighty-five years after O'Neil, employed the logic of
Justice Field to reverse the capital sentence of a defendant convicted of rape, See Coker v. Georgia,
433 U.S. 584, 592 (1977).

& See, e.g., Estelle v. Gamble, 429 U.8. 97, 102 (1976) (“primary concern of drafters was to
proscribe torture”) (citing Granucci, Nor Cruel and Unusual Punishment Inflicted: The Original Meaning,
57 CaLir. L. Rev. 839, 842 (1969)); Gregg, 428 U.S. at 173 (pumshmem must not involve wanton
infliction of pain).

™ Sée Clappier v. Flynn, 605 F.2d 519, 533 (10th Gir. 1979) (cruel Aind unisual means somelhmg
inhuman and barbarous); Wright v. McMann, 387 F.2d 519, 525 (2d Cir. 1967) (“cruel and unusual
conduct was aimed at preventing a recurrence of torture and barbargus’ pumshmcms"). Black v.
United States, 269 F.2d 38, 43 (9th Cir. 1959) (eighth amendment prevem.s inhuithn-and barbarous
punishment); Mayberry v. Robinson, 427 F. Supp. 297, 310 (M.D. Pa. 1977) (cruel and unusual is
inhuman and barbarous treatment). For examples of punishments that courts have considered to
be barbarous ar torturous, see O'Neil v. Vermont, 144 U.S. 328, 363 (1892) (Field, J.. dissenting)
(use of the rack, thumbscrews invalid); State v. Evans, 73 Idaho 50, 57-58, 245 P.2d 788, 792 (1952)
{“pillory, burning at stake, breaking on the wheel, drawing and quartering and the like"); King v.
State, 75 Okla. Crim. 210, 215, 130 P.2d 105, 108 (Okla. Crim. App. 1942) (whipping post,
dismemberment, mutilation) (quoting Ellis v. State, 54 Okla. Crim, 205, 298, 19 P.2d 972, 974
(Okla. Crim. App. 1933)).

7l See In ve Pinaire, 46 F. Supp. 113, 113 (N.I}. Tex. 1942) (cruel and unusual prohibition
implies some punishment unknown at commton law). For judicial interpretation of state constitutions
forbidding cruel and unusual punishment see People ex rel Bradley v. 1llinois State Reformatory,
148 I1. 413, 421, 36 N.E. 76, 79 (1894) (precludes cruel and degrading sanctions or punishments
not krown at common law); Weber v. Commonwealth, 303 Ky. 56, 63, 196 5.W.2d 465, 469 (1946)
(cruel and unusual applies to punishments unknown at common law).
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conceptual analysis, Under this approach, public attitudes™ and whether a sanction
accords with or is degrading te human dignity™ measure the constitutionality of a
particular punishment.

B. The Death Penalty

Although the death penalty predates the eighth amendment, it remains one of the
most controversial issues of eighth amendment jurisprudence. Capital punishment ap-
peared as an acceptable means of punishment in colonial America as early as 1636.™ By
the time the states ratified the Constitution in 1789, states commonly used death as a
penalty for criminal offenscs.?

In 1869 in Witkerson v. Utah, one of the earliest eighth amendment cases the Supreme
Court considered, the Court tacitly approved the death penalty’s constitutionality.™ The
Wilkersor Court concluded that the Constitution permitted a public shooling as a means
of execution.” After commenting that the prisoner’s counsel did net ohject to death in
itself as cruel and unusual, but rather the means of inflicting death,”™ the Wilkerson Court
further stated that the category of punishments prohibited by the eighth amendment
did not include death by public shooting.™

At other times, the Court has gone beyond tacit approval and has expressly sanc-
tioned the death penalty's constitutionality. In 1890 in In re Kemmler, the Court addressed
the issue of whether electrocution constituted cruel and unusual punishment under the
fourteenth amendment.® The Court held electrocution to be a permissible means of
imposing death, carefully distinguishing between the penalty itself and its implementa-
tion.® Chief Justice Fuller wrote in Kemmler that the eighth amendment impliedly en-
compassed “something more than the mere extinguishment of life.”# Fifty years later,

2 See, e.g., Furman v, Georgia, 408 U.S, 238, 332 (1972) (Marshall, J., concurring) {punishment
“may be invalid if popular sentiment abhors it").

7 See, e.g., Gregg, 428 U.S. at 173 (penalty must accord with dignity of man) {quoting Trop v.
Dulles, 356 U.S. 86, 100 (1458)); Furman, 408 U.S. at 281 (Brennan, J., concurring) (severity of
punishment must not be degrading to human dignity); Trop v. Dulles, 356 U.8. 86, 101 (1458)
{cighth amendment “must draw its meaning from the evolving standards of decency™).

7 See Furman, 408 U.S, at 335 (Marshall, ]., concutring) (citing Hookins, The Capitall Leawes of
New-England, Harv. L. Scn. Bun. 10-11 (Feb 1956)).

™ Gregg, 428 U.S. a1 177.

699 U.S. 130, 13435 (1878).

" Id.

™ Id. a1 136-37.

1 Id, at 134-35. The Wilkerson Court stated:

Cruel and unusual punishments are forbidden by the Constitution, but the authorities
referred 1o are quite sufficient to show that the punishment of shooting as a mode of
executing the death penalty for the crime of murder in the first degree is not included
in that category, within the meaning of the eighth amendment.

1d.

80 136 U.S, 456, 446 {1890). The petitioners presented the issue under the fourteenth amend-
ment because at that time, the eighth amendment applied only (o the federal government. Not
until the 1960 case of Robinson v. California, 370 U.S. 660 (1962), did the Supreme Court hold
the cighth amendment applicable to the states.

8 Kemmler, 136 U.S, at 447,

8 jd. Chief Justice Fuller wrote: “[pJunishments are cruel when they involve torture or a
lingering death; but the punishment of death is not cruel within the meaning of that word as used
in the Constitution. it implies there something inhuman and barbarous, something more than the
mere extinguishment ot life.” Id.
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in the 1940 case of Louisiana ex rel. Francis v. Resweber,®s the Gourt again focused on the
mode of execution; the Court never questioned the validity of the death penalty itself.*

A 1972 case provided the Supreme Court with an excellent opportunity to assess
the death penalty's constitutionality as a punishment, apart from the means used to
inflict death; yet the Court balked at the chance to speak as a coherent whole. In the
landmark case of Furman v, Georgia,® the Court considered the validity of three siate
capital punishment statutes. The Court also addressed the claim that the death penalty,
in and of itself, constituted cruel and unusual punishment and thereby vioiated the
eighth amendment.*® The Furman Court never resolved the issue of the death penalty’s
constitutionality. Two justices found the death penalty unconstitutional on its face:®” four
Justices reached the opposite result;* and three justices, though declaring the statutes
before the Court unconstitutional, left open the question of whether death was ever an
appropriate punishment.®

Four years after Furman, the Court again confronted the issue of the death penalty’s
constitutionality. This time, in Gregg v. Georgia,® the Court issued a much less ambiguous
opinion than in Furman. In a plurality opinion written by Justices Stewart, Powell, and
Stevens, the Court declared that the death penalty was not per se unconstitutional ®
Although the Court has in subsequent cases held that the death penalty’s imposition
violates the eighth amendment in certain circumstances,” the proposition that capital
punishment is not, in and of itself, unconstitutional remains vatid constitutional law.

The Gregg Court provided several justifications for its conclusion that the death
penalty did not offend the notion of cruel and unusual punishment. First, the Court
recognized that capital punishment had long been applied in both the United Kingdom
and the United States.” Second, the Court noted that the post-Furman legislative re-
sponse to capital punishment indicated that society at large regarded death as an appro-
priate response to certain crimes.* Third, the infrequency of juries’ imposing the death

8 329 U.S. 459 (1947). In Resweber, the Court addressed whether a second execution, needed
because a mechanical failure on the first attempt did not kill the defendant, constituted cruel and
unusual punishment. In a five to four decision, the Court held that it did not. Id. a1 465-66.

* fd. at 464. Justice Reed, writing for a plurality, asserted: “{t]he cruelty against which the
Constitution protects ... is cruelty inherent in the method of punishment, not the necessary
suffering involved in any method employed to extinguish life humanely.” id.

8 408 U.S. 238 (1972) {per curiam),

86 Id, at 240 (Douglas, J.. concurring).

5 Id. at 305 (Brennan, J., concurring); id. at 369-70 (Marshali, J.+ concurring).

® Id. at 375 (Burger, CJ., dissenting); id. at 408 n.6 (Blackmun, J.. dissenting); id. at 419
(Powell, J., disseming); id. at 465 {Rehnquist, ]., dissenting).

% 1d. ar 257 (Douglas, J., concurring); id. at 306 (Stewart, J., concurring); id. at 310—11 (White,
J.. concurring).

%0428 U.S. 153 (1976).

“11d. at 187. Justices Stevens, Stewart, and Powell stated: “[wle hold that the death penalty is
not a form of punishment that may never be imposed, regardless of the circumstances of the
offense, regardless of the character of the offender, and regardless of the procedure followed in
reaching the decision to impose it,” Id.

* See supra notes 5-10 and accompanying text for a discussion of limitations placed on the
imposition of the death penalty.

™ Gregg, 428 U.S. at 176, The Gregg Court stated that “[t]he common-law rule imposed 2
mandatory death sentence on all convicted murderers.” Id. at 17677 {citing McGautha v. California,
402 U.S. 183, 197-98 (1971)).

$1d. at 179, 183. In Gregg, the Court cited to at least 35 states that had, since the Furman
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penalty on convicted defendants, the Court commented, further strengthened the prop-
osition that death deserved application in a small number of extreme cases.*® Finally, the
Gregg Court concluded that the death penalty served a penological purpose.®

The Gregg Court explained that capital punishment furthered two® important soctal
goals: retribution and deterrence of future capital crimes.®® With respect to retribution,
the Gregg Court noted that the death penalty, in part, expressed society’s outrage at
certain conduct.” Although the Court recognized that retribution was not the primary
goal of the criminal justice system, it did acknowledge that capital punishment was
necessary to prevent individuals from resorting to self-help means of achieving justice.'®
Deterrence as a goal of capital punishment has gencrated far more controversy than
retribution because of the ambiguous statistics supporting the punishment’s actual de-
terrent value.'”' Despite the lack of empirical evidence on the number of felons deterred
from commiuting murder, the Supreme Court still acknowledges deterrence as one of
the death penalty’s two primary purposes.'®

decision, enucted statutes providing for the death penalty in certain circumstances. /d. at 179-80.
Moreover, Congress even had declared death to be an appropriate response to aircrafi piracy
resulting in death. /d. at 180 (citing Antihijacking Act of 1974, 49 U.S.C."§§ 1472(i), (n) (1970 &
Supp. IV)). But see id. at 232 (Marshall, ., dissenting) for an argument claiming that the passage
of such statutes in the 35 states is not conclusive as to the general public’s opinion.
9 fd, a1 182 (citing Furman v. Georgia, 408 U.8. 238, 388 (1972) (Burger, C.]., dissenting)). In
Furman, Chief Justice Burger stated: ’
The selectivity of juries in imposing the punishment of death is properly viewed as a
refinement on, rather than a repudiation of, the statutory authorization for that
penalty . . . . Given the general awareness that death is no longer a routine punishiment
for the crimes for which it is made available it is hardly surprising that juries have
been increasingly meticulous in their imposition of the penalty.

408 U.S. at 388 (Burger, C,]., dissenting).

% See generally Gregg, 428 U.S. at 182-87.

97 §4. a1 183. Some advocales have advanced a third purpose for the death penaly. The death
penalty, under this approach, is thought to incapacitate dangerous criminals and prevent crimes
that they might otherwise commit in the future. fd. at 183 n.28 (citing People v. Anderson, 6 Cal.
3d 628, 651, 493 P.2d 880, 806, 100 Cal. Rptr. 152, 16768, cert, denied, 406 1.8, 958 (1972);
Commonwealth v. O'Neal, 369 Mass. 242, 258-59, 339 N.E.2d 676, 685-86 (1975)).

" Gregg, 428 U.S, at 183,

8 Id.

190 [d, The Gregg Court stated that capital punishment was “essential in an ordered socicty that
asks its citizens to rely on legal processes rather than self-help to vindicate their wrongs.” fd.

191 Gregg, 428 U.S. at 184 & n.31 (citing Peck, The Deterrent Effect of Capital Punishment: Ehrlich
and His Critics, 85 YaLe L.J. 359 (1976); Baldus & Cole, A Comparison of the Work of Thorsten Sellin
and Isaac Ehrlich on the Deterrent Effect of Capital Punishment, 85 YL L.]. 170 (1975); Ehrlich, The
Deterrent Effect of Capital Punishment: A Question of Life and Death, 65 AM. EcoN. REv. 397 (June
1975)). The Gregg plurality concluded that “{t]he results [evaluating the worth of the death penalty
as a deterrent o crime] simply have been inconclusive.” Gregg, 428 U.S. at 185, The Gregg plurality
continued, "although some of the studies suggest that the death penalty may not function as a
significantly greater deterrent than lesser penalties, there is no convincing empirical evidence either
supporting or refuting this view.” Id. (foounote omitied); see alse Furman v. Georgia, 408 U.S. at
947 (Marshall, ]., concurring) (“This [not knowing how many have refrained from murder because
of the fear of death] is the nub of the problem and it is exacerbated by the paucity of useful data.”).

192 $p¢ Enmund v. Florida, 458 U.S. 782, 798 (1982) (citing Gregg, 428 U.S. at 183). In fact, as
the Gregg Court pointed out:

We may . . . assume safcly that there are murderers, such as those who act in passion,
for whom the threat of death has litle or no deterrent effect. But for many others,
the death penalty undoubtedly is a significant deterrent. There are carefully conten-
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In light of the eighth amendment’s purposes and the death penalty’s goals, the
Court has placed several limitations on the death penalty in an effort to define the
parameters of what constitutes cruel and unusual punishment. First, that which is tor-
turous or amounts to a lingering death is clearly unconstitutional.'? Second, a sentencer
violates the eighth amendment in imposing death where death is disproportionate to the
crime committed.’ A third restriction on capital punishment states that the sentencer
must have some discretion in imposing death, or, in other words, mandatory capital
sentences are cruel and unusual.'® Fourth, and finally, where a sentencer administers
the death penalty in a freakish or arbitrary manner, the Constitution demands the capital
sentence’s vacation.1%6 A felony murder case, where the defendant sentenced to death
did not actually kill, but rather participated in a felony that caused another's death,
further tests the eighth amendment’s boundaries.

C. The Felony Murder Doctrine

The felony murder rule has its origins in the English common law.10? Simply stated,
the common law doctrine held that one who causes the death of another during the
commission of a felony may be charged with murder.'® As the number of crimes
constituting felonies increased, the courts alleviated the rule’s harshness by requiring
that the felony be violent'® and that the death be a natural and probable consequence

piated murders, such as murder for hire, where the possible penalty of death may
well enter into the cold calculus that precedes the decision to act. And there are some
other categories of murder, such as murder by a life prisoner, where other sanctions
may not be adequate.

428 U.S, at 185-86 (footnote omitted).

193 See supra note 70,

194 See, e.g., Coker v. Georgia, 433 U.S. 584, 592 n.4 (1977) (death is disproportionate for the
crime of rape and therefore violates the eighth amendment’s cruet and unusual provision); see also
supra note 7.

1% See, eg., Roberts v. Louisiana, 428 U.S. 325, 336 (1976) (Louisiana’s mandatory death
sentence statute unconstitutional); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (North
Carolina’s mandatory capital sentence violates eighth and fourteenth amendments).

1% See, e.g., Proffitt v. Florida, 428 U.S. 242, 258 (1976) {eighth amendmemnt satisfied by elimi-
nating total arbitrariness and capriciousness in imposition of death); Furman v. Georgia, 408 U.S.
238, 256 (1972} (Douglas, ]., concurring) {eighth amendment is supposed “to requi = legislatures
10 write penal laws that are even-handed, nonselective and nonarbitrary, and to require judges to
see 1o it that gencral laws are not applied sparsely, selectively, and spottily to unpopular groups”).
Justice Brennan, concurring in the opinion, said: “[ijndeed, the very words ‘cruel and unusual
punishments’ imply condemnation of the arbitrary infliction of severe punishments.” Furman, 408
U.S. at 274 (Brenman, J., concurring). Justice Stewart, also concurring, stated that “[tlhe Eighth
and Fourteenth Amendments cannot tolerate the infliction of a sentence of death under legal
systems thal permit this unique penalty to be so wantonly and so freakishly imposed.” Furman, 408
U.S. at 310 (Stewart, ]., concurring); see also Moore v. Balkcom, 716 F.2d 1511, 1520 (11th Cir.
1983) {"[The] cases have emphasized that discretion need not be eliminated from capital punishment
mechanisms; rather, the Supreme Court has focused in channeling discretion to minimize the risk
of arbitrary decision making.").

17 See Morris, The Felon's Responsibility for the Lethal Acts of Others, 105 U. Pa. L. Rev. 50, 58
(1956) (citing Lord Dacres' Case, 72 Eng. Rep. 458 (K.B. 1535)).

108 LaFAvE & ScoTT, CRIMINAL Law § 71, a1 545 (1972).

199 Id. at 545-56.
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of the offense.”’® The United States felony murder rule developed from this English
common law. !

In the United States, common law provided that murder included a death resulting
from the commission of a felony."'? American courts, like their counterparis in England,
restricted the scope of the felony murder doctrine by limiting its application. For ex-
~.aple, some jurisdictions required that the felony be inherently dangerous.!t? Addition-
ally, some states have held that the felony had to be recognizable at common law."* Suill
another method some courts employed was that the felony in question must be malum
in se rather than matum prohibitum 11

The felony murder rule requires that the homicide occur during the commission of
a felony.'s Thus, the rule is inoperable in cases where there is a break in the chain of
events leading from the initial fefony to the murder.!”” The commission of the felony
requirement. is satisfied where the homicide and felony are part ol the same transac-
tion,!1#

119 /4, (citing Regina v. Horsey, 176 Eng. Rep. 129 (Assiz 1862)).

111 See, e.g., State v, Foster, 203 N.C. 674, 687, 239 S.E.2d 449, 458 (1977) (“'felony murder’ is
an abbreviation for a homicide committed in the commission of or attempt o commit 4 felony . ..
‘which is inherently dangerous Lo human life or foreseeably dangerous to human life’) (quoting
State v. Williams, 284 N.C. 67, 72, 199 5.E.2d 409, 412 (1473)).

12 See [enkins v. State, 230 A.2d 262, 267 (Del. 1967), rek'g denfed, 396 U.S. 995 {1968):
Commonwealth v. Guida, 341 Pa. 305, 308, 19 A.2d 98, 100 (1941).

13 See, e.g., People v. Washington, 62 Cal. 2d 777, 780, 402 P.2d 130, 133, 44 Cal. Rpur, 442,
445 (1965) (felony murder ascribes malice to “felon who kills in perpeuration of an inherently
dangerous felony™); People v. Pavlic, 227 Mich. 562, 565, 199 N.W. 373, 374 (1924) (sule of liquor,
although a felony, “is an act not isell directly and naturally dangerous to lile").

4 See, e.g., Pavlic, 227 Mich. at 365, 568, 199 N.W. at 374-75 {1924) (sclling liquor is a statutory
felony but not a common Jaw felony and therefore conviction for manslaughter could not stand);
Commonwealth v. Exler, 243 Pa. 155, 15665, 89 A. 968, 969=71 (1914) (shock resulting in death
from statutory rape not murder because statutory rape not a common law felony).

18 Sez LaFave & ScoTt, supra note 108, § 71, at 547 (citing Reddick v. Comnionwealth, 17 Ky.
L. Rptr. 1020, 33 5.W. 416 (1845); People v. Pavlic, 227 Mich. 562, 199 N.W. 373 (1924)).

Malum in se is “[a) wrong in itselfs an ace . .. involving illegality from the very nature of the
transaction . . . ." BLack’s Law Dicrionary 865 (5th ed. 1979).
Malum prohibitum is “[a] wrong prohibited; ... an act which is not inherently immoral, but

becomes s hecause its commission is expressly forbidden by positive law.” Id.

15 See, .., State v, Lashley, 233 Kan. 620, 631, 664 P.2d 1358, 1369 (1983) (“[t]o invoke the
felony murder rule, there must be proof that a homicide was committed in the perpetration of or
in attempt to perpetrate a {elony and that the collateral [elony was one inherently dangerous to
human life”) (ciling State v. Smith, 225 Kan. 796, 709-800, 594 P.2d 218, 221 (1979)); Payne v.
State, 81 Nev. 503, 505, 406 P.2d 922, 924 (1965) (“lelony murder rule ... is thut any homicide
committed while perpetrating or attempting a felony is first degree murder”).

UT See, e.g., Peoplé v. Walsh, 262 N.Y. 140, 148, 186 N.E. 422, 424 (1933) ("where there is no
reasonable doubt of a complete intervening desistance frowm the crime, as by the abandonment of
the loot and running away, the subsequent homicide is not murder without proof of deliberation
and intent”) (citation omitted).

113 Spe People v. Goddard, 135 Mich. App. 128, 136, 352 N.w.2d 367, 371 (1984) (“homicide
must be incident to the felony and associated with it as one of its hazards”); Bassett v. Common-
wealth, 222 Va. B44, 85556, 284 S.0.2d 844, 851-52 (1981) (defendant. properly convicted of
felony murder where murder committed ut a location different from where robbery occurred and
fifteen to twenty minutes later) (titing Briley v. Commonwealth, 221 Va, 532, 543-44, 273 8.£.2d
48, 55-56 (1980), cert. denied, 456 U.S. 938 (1982)); of. Commonwealth v. Almeida, 362 Pa. Y6,
602-03, 68 A.2d 595, 599 (1949) (killing can take place during escape but need not occur at same
time as felony), cert. denied, 339 U.S. 924 (1950.



982 - BOSTON COLLEGE LAW REVIEW [Vol. 29:969

In addition to demonstrating a temporal relationship between the underlying felony
and the murder, a state, 1o invoke the felony murder doctrine, must establish the
defendant’s frame of mind. Unlike the common law, which required intent as a necessary
component of a crime,'* felony murder’s elements do not include an intent to take a
person’s life.'® To convict a person of felony murder, a state is obliged 10 prove only
that the defendant intended to commit the felony that accompanied the homicide, In
essence, the felony murder rule transfers the defendant’s intent from the underlying
felony to the murder.12:

Application of the felony murder rule affects all who participated in the underlying
felony. The rule operates to make each felon, including the nontriggerperson, criminally
liable for the victim’s death.!? In states authorizing the death penalty for felony murder,
such authorization implicates the eighth amendment’s prohibition against cruel and
unusual punishment if the defendant did not in fact kill the victim. Prior to Enmund,
the Supreme Court had not directly addressed the constitutionality of imposing death
on those persons convicted of felony murder who did not kill, attempt to kill, or intend
to kill.

In the 1978 case of Lockett v. Ohio, the Supreme Court considered the constitution-
ality of the Ohio death penalty statute, which limited the sentencer’s discretion in weigh-
ing the circumstances of the crime and the offender’s record and character as mitigating
factors.® The Supreme Court declared: the statute unconstitutional and reversed the

19 See State v. Tabasso Homes, Inc., 42 Del. 110, 121, 28 A.2d 248, 254 (1942); State v. (FNeil,
147 lowa 513, 519, 126 N.W. 454, 456 {1910); Commonwealth v. Mixer, 207 Mass. 141, 142, 93
N.E. 249, 249 (1910); State v. Ryan, 70 N.H._ 196, 196-97, 46 A. 49, 49 (1900) (quoting State v.
Cornish, 66 N.H. 329, 330, 21 A. 180, 181 (1890)).

120 See, e.g., State v. Ferrari, 112 Ariz. 324, 328, 541 P.2d 921, 925 (1975) (murder resulting
from burglary is murder in first degree whether willful and premeditated or only accidental);
People v. Chapman, 261 Cal. App. 2d 149, 165, 67 Cal. Rptr. 601, 611 (1968) (“A killing in the
perpetration of a robbery is murder of the first degree, whether willful and premeditated or only
accidental and whether or not it is planned as part of the robbery.”) (citations omitted); People v,
Ulsh, 211 Cal. App. 2d 258, 272, 27 Cal. Rptr. 408, 417 (1962) (killing in perpetration of robbery
is first degree murder, whether it was intentional or accidental).

1! See, e.g., People v. William M.T., 82 Misc. 2d 308, 309, 369 N.Y.S.2d 333, 335 (Nassau Cry
Ct. 1975) (felony murder is unintentional killing where the element of evil intent is transferred
from underlying felony to the killing).

'# S¢e People v, Medina, 41 Cal. App. 3d 438, 452, 116 Cal. Rptr. 133, 143 (1974) (accomplice
guilty of homicide, just like actual killer); Pope v. State, 84 Fla. 428, 441, 94 So. 865, 870 (1922}
(one who was present and aided and abetted the felonious act is 1o be punished like the one who
committed the felony); People v. Jeffrey, 94 Il App. 3d 455, 460, 418 N.E.2d 880, 885-86 (1981)
{defendant can be convicted of felony murder even though he did not intend to kill or kill victim);
Mumford v. State, 19 Md. App. 640, 643, 313 A.2d 563, 566 (1974 (each and any accomplice
engaged in felony is responsible for murder). For a list of state felony murder statutes, see Note,
The Felony Murder Rule and the Death Penalty: Enmund v. Florida — Guerreaching by the Supreme Court?
19 New Enc. L. Rev. 255, 259 n.23 (1983), For a discussion of agency and proximate cause theories
of criminal culpability, see id. at 260-61.

For a discussion of accessory law and its application to the felony murder rule, see generally
Dressler, The Jurisprudence of Death by Another: Accessories and Capital Punishment, 51 U. Cotro. L. Rev.
17, 44-47 (1979).

122 438 U.S. 586, 589 (1978), In Lackett, Sandra Lockett and three others planned to rob a pawn
shop. Id. at 590. While Lockett sat in the getaway car with the engine running, her wo cofelons
robbed and killed the storeowner. Id. As a result of Lockett's participation in the robbery and
murder, Ohio charged Lockett with and convicted her of aggravated murder under Ohio law and
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petitioner’s death sentence.'®* One issue the Court did not address as a coherent body
was whether death was a disproportionate penalty for a felony murder committed by a
nontriggerperson who did not attempt or intend to kill.'* Several Justices, however,
commented on this question. Justice Blackmun, concurring in the opinion, stated in a
footnote that the cighth amendment should not require that the defendant actually
intend to kill because other means existed to measure culpability under the cruel and
unusual clause.!? Justice White, dissenting in part, adopted the opposite position, as-
serting that the state could not constitutionally impose the death penalty without a finding
that the defendant had a conscious purpose to kill.'?” Thus, although Locket! raised the
issue of the death penalty’s constitutionality in the felony murder context, the Court
failed to articulate a sound means of analysis in dealing with the issue, Thus, the felony
murder doctrine has significant consequences for the potential felon. So long as a
homicide occurs during the commission of a felony, an individual may be held responsible
for murder whether or not he or she was the triggerperson. Imposing death on one
who did not kill, awempt to kill, or intend to kill, but who was convicted of murder
under a state’s felony murder statute, raises important constitutional issues. In Lockett,
individual Justices commented on these issues. Not until the 1982 case of Enmund v.
Florida'® did the Supreme Court address the constitutionality of sentencing to death the
nontriggerperson felon who lacked an intent to kill.

D. Enmund v. Florida and its Progeny

On April 1, 1975, Sampson and Jeannettc Armstrong entered the central Florida
home of Thomas and Eunice Kersey, robbing and killing them.'® Earl Enmund, seated
in a getaway car by the side of the road, waited 1o help his cofelons escape.’* Florida

sentenced her to death. fd. at 593-94. Part of her defense rested on her belief that her co-defendants
were simply guing to the store to pawn a ring. Id. at 592,

The State's case against Lockewt depended upon the testimony of Al Parker, a cofelon and the
one who admittedly shot and killed the pawnshop owner. Id. at 589, According to Parker’s descrip-
tion of Lockett’s role, Lockett herself first suggested the others could get some money by robbing
a grocery store and a nearby furniture store. £d. at 590. When this plan fell apari, Lockett’s brother
suggested robbing a pawnshop. Jd. Since Lockett knew the owner, she would not be the one to
enter the store. Id. Lockett did, however, guide the others to the store and waited in the car while
they commitied the robbery. Id.

124 fd, at 606. Chiel Justice Burger, in delivering the opinion of the Court, declared the Ohio
statute unconstitutional because it did not “permit the type of individualized consideration of
mitigating factors . . . required by the Eighth and Fourteenth Amendments in capital cases.” Id.

128 fd. at 609 n.16.

128 Id. at 614—15 n.2 (Blackmun, J., concurring). Justice Blackimun wrote that the eighth amend-
ment should not require a finding of intent to kill, for such a rute “is an incomplete method of
ascertaining culpability for Eighth Amendment purposes, which necessarily is a more subtle mixture
of action, inaction, and degrees of mens rea.” Id. (Blackmun, J., concurring).

27 Id, aL 628 (White, )., concurring in the judgment).

128 458 U.S. 782 (1982).

129 fdf, ut 78384,

130 {4, at 784~86. The Florida Supreme Court concluded that the only reasonable inference
that could be drawn from the evidence was that Enmund helped the robbers escape. Enmund v,
State, 399 S0.2d 1362, 1370 (Fla. 1981). The Florida Supreme Court wrote: “[The only evidence
of the degree of his [Enmund's] participation is the jury's likely inference that he was the person
in the car by the side of the road near the scene of the crimes. The jury could have concluded that
he was there, a [ew hundred feet away, waiting to help the robbers escape with the Kersey's money,”
td,



984 BOSTON COLLEGE LAW REVIEW [Vol. 29:969

charged all three!*! with first degree murder and robbery. Juries found both Enmund
and Sampson Armstrong guilty of the wwo counts each of first degree murder and
recommended death for both defendants.'® The Florida Supreme Court affirmed En-
mund’s conviction and sentence.*** The United States Supreme Court granted Enmund’s
petition for certiorari'** to determine the issue of whether death is a constitutionally
permissible sentence for one who did not kill, attempt to kill, or intend to kill.'»

In Enmund v. Florida, the Supreme Court held that the eighth amendment precluded
the imposition of the death penalty on a person who “aids and abets a felony in the
course of which a murder is committed by others but who does not himself kill, attempt
to kill, or intend that a killing take place or that lethal force will be employed.”1* The
Court reached this conclusion by adopting an approach that used as many objective
factors as the record before the Court would allow.!®” Among other factors, the Enmund.
Court considered legislative judgments and jury sentencing decisions before offering its
own judgment. '3

The Enmund Court’s survey of felony murder and sentencing statutes revealed that
only eight jurisdictions allowed the death penalty solely because the defendant partici-
pated in a robbery during which another robber killed.! Nine additional states, the
Court found, permitted an execution absent a defendant’s intent to kill if sufficient
aggravating circumstances existed."*® In sum, the Court noted that only one third of
American jurisdictions imposed capital sentences on felons who participated in a robbery
where a homicide occurred.™! Although the Court did not find unanimity among the
states,'*? it concluded that such legislative responses to the situation where a defendant
did not kill, attempt to kill, or intend to kill suggested a rejection of the death penaity

' "The state tried Jeaneute Armstrong separately and convicted her of two counts of second
degree murder and one count of robbery; she received three consecutive life terms. Enmund v.
State, 399 S0.2d at 1371.

1*2 Enmund, 458 .S, at 785, The Florida murder statute at the time of the conviction read in
pertinent part: “The unlawful killing of a human being, when . . . committed by a person engaged
in the perpetration of, or in the attempt to perpetrate, any robbery . . . shall be murder in the first
degree and shall constitute a capital felony .., .” Fra. Stat. § 782.04 (1973} (reprinted in Enmund,
399 So.2d at 1370). )

The Supreme Court stated that the trial court, in its required written findings, found no
mitigating factors and four aggravating factors. Enmund, 458 U.S. at 785. These aggravating factors
included “defendant was engaged in or was an accomplice in the commission of an armed robbery,
FLA. SraT. § 921.141(5)(d} (1981); the felony was committed for pecuniary gain, § Y21.141(5)(); it
was especially heinous, atrocious, or cruel, § 921.141(3)(h); and Enmund was previously convicted
of a felony involving the use or threat of violence, § 921.14 1(5)(b).” /d. (citing 399 S0.2d 362, 371-
72 (Fla. 1981)). The Florida Supreme Court treated the factors of robbery and pecuniary gain as
ane and accepted the prior conviction of a violent felony as an aggravating factor. It rejected the
finding that the felony was cruel, heinous or atrocious, Enmund, 399 So.2d at 1373.

13 Enmund, 399 S0.2d at 1373,

134 454 1.5, 939 (1981}).

1 Enmund, 458 U.S. at 787.

136 Id. at 797.

137 [d. at 788.

138 Id. at 788-89.

139 Id. at 789.

Mo Id, at 791.

W1 Id, at 792,

"2 Id. at 792-93 (quoting Coker v. Georgia, 433 U.S. 584, 596 (1977)).
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in such cases."® In its examination of jury sentencing in felony murder cases,'* the
Enmund Court found convincing evidence that juries repudiated death as a punishment
for such criminals as Earl Enmund.'4

The Court next compared death as a penalty for robbery in the abstract to the
robbery that Enmund committed. In the abstract, the Court commented, robbery was
dissimilar 1o murder, and hence, death was an excessive punishment for the robber. ¢
In Enmund’s case in particular, the Court stressed that because Enmund did not kill or
intend to kill, he deserved different treatment than the intentional killer.""” Additionally,
the Court concluded that the eighth amendment prohibited Florida from attributing to
Enmund the Armstrongs’ culpability.!#® Therefore, the Court held that capital punish-
ment for Enmund constituted cruel and unusual punishment.'

Finally, the Court examined whether the death penalty, when applied to one in
Enmund’s position, advanced capital punishment’s retributive or deterrent goals, The
Court was unconvinced that putting Enmund to death for two killings that he did not
commit or intend to commit contributed to the retributory goals because retribution
depended on culpability and intention, and Enmund did not intend either of the kill-
ings.'" Moreover, the Court expressed its doubt that capital punishment would deter
those who never intended to take another’s lite,®

Four years later, in Cabana v. Bullock, the Supreme Court again faced a case in which
a nontriggerperson felon was sentenced to death.'® In Cabana, Mississippi convicted
Crawford Bullock of capital murder under its felony murder statute.'™ Although Cabana

13 fd, at 793,

44 The Enmund Court relied on the plurality opinion in Gregg v. Georgia, which stated: *[T'The
jury . .. is a significant and reliable objective index of contemporary values because it is so directly
involved.”" Id. at 794 (citing Coker v. Georgia, 433 U.S. at 596, quoting Gregg v. Georgia, 428 U.S.
153, 181 (19765)).

148 Id. ut 794. The Enmund Court asserted that “[t]he evidence is overwhelming that American
juties have reputliated imposition of the death penalty for crimes such as [Earl Enmund’s].” /d. In
all reported appellate decisions since 1954 where a defendant was exccuted for homicide, only 6
of 362 were nontriggerpersons and their executions all occurred in 1955, Id. at 794-95.

The nature of the nation’s death row population also indicates that juries have rejected the
death penalty for the defendant who did not kill, was not present at the killing, and did not
participate or plan to murder the victim. Id. at 795 (citing Appendix E to Bricl for Petitioner;
NAACP LecAL DEFeNSE aND EpucaTionNaL Funp, Inc., DEatis Row U.S.A. (Oct. 20, 1981)). OF the
730 inmates under sentences of death for whom sufficiert information is available, 41 did not
participate in the killings; of the 40 of these for whom information is available, 16 were not present
and of these, only 3 were sentenced to die despite no finding that they participated in a scheme
intended 1o kill the victim. Enmund, 458 U.S, at 795.

s i at 797 (quoting Gregg v. Georgia, 428 U.S. ut 184). The Court noted that by definition,
robbery did not inctude the death of or serious injury to another. Id. {guoting Coker v. Georgia,
433 U.S. at 598). According to the mujority, victims of murders and robberics were clearly distin-
guishable because for the former, their lives were over, a fact untrue for the latter. fd.

147 Id, at 798.

148 Id.

49 Id.

150 e id, a1 T98-801.

151 Id. au 801,

w2 id. a1 798-99.

154 106 S, Ct. 689 (1986).

8 fd. at 693-94.
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primarily involved the federal court’s role in an Enmund-based appeal,'®® the Court in
dicta ended any specuiation as to Enmund's scope. The Cabana Court, in unequivocal
terms, asserted that Enmund imposed the categorical rule that a state could not remain
faithful to the eighth amendment if it executed a person who had not killed, attempted
to kill, or intended to kill.!5t

Since 1982, federal courts have consistently followed the Enmund doctrine. Thus,
federal courts have required a finding that a defendant killed, attempted to kill, or
intended to kill before they would affirm a death sentence.!’ Although the Enmund
standard would permit a court to order an execution if 2 nontriggerperson intended
that lethal force would be employed, 58 federal courts have not affirmed death sentences
solely on this ground.!s '

Enmund has also governed state proceedings. Thus, state trial courts must also find
the requisite intent to kill before imposing a capital sentence.!® Although in many cases,
state appellate courts have affirmed death sentences,'s! states have used the Enmund
standard to vacate a death sentence where no finding was made that the defendant
killed, attempted to kill, or intended to kill.!s

1% Id, at 693, 699-700, The Court concluded that the federal habeas court must examine the
entire stale court record in order 1o determine whether the Enmund finding had been made. See
id. at 697. Where the state courts have failed to make any finding regarding the Enmund criteria,
the Supreme Court held that the state may either vacate the death penalty and impose a sentence
of life imprisonment or the state may make a determination, from its own Jjudicial system, that the
defendant killed, attempted to kill, or intended to kill. Zd. at 699-700,

%0 Id. at 697.

7 See, e.g., McKenzic v, Risley, 801 F.2d 1519, 1530 (9th Cir. 1986) (Enmund indicated finding
of “intent may be a condition precedent to the imposition of the death penalty”); Roach v. Martin,
757 F.2d 1463, 1483 (4th Cir. 1985) (death sentence valid under Enmund because record indicates
that Roach killed or contemplated that a killing take place); Hitchcock v, Wainwright, 745 F.2d
1332, 1340 (11th Cir. 1984) (“A defendant cannot be sentenced to death for participating in a
felony with no intent to participate in a murder.”) {citation omitted); Chaney v. Brown, 730 F.2d
1334, 1356 n.29 (10th Cir.) ("Before a death penalty can be imposed it must be proven beyond a
reasonable doubt that [the defendant] killed or attempted to kill the victim or himsell intended or
contemplated that the victim's life would be taken.”) (citing Enmund, 458 U.S. at 801), cert, denied,
469 U.S. 1090 (1984); Reddix v. Thigpen, 728 F.2d 705, 708 {5th Cir.) (“The eighth amendment,
<. - allows the state to impose the death penalty only if it first proves that the defendant either
participated directly in the killing or personally had an intent to commit murder”), rek’g dended, 732
F.2d 494 (5th Cir.), cert. denied, 469 U.S. 990 (1984).

138 Enmund, 458 U.S. at 797.

¥* The petitioners in Tison v, Arizona, 107 S. C. 1676 (1987), for example, were “aware of no
federal case allowing a death sentence (o stand solely on the basis that a defendant anticipated that
lethal force might be used or that lives might be taken.” Brief for Petitioners a1 26 (emphasis in
original) (footnote omitted).

' See, e.g., People v. Garewal, 173 Cal. App. 3d 285, 297, 218 Cal. Rptr. 690, 695-96 (1985)
(death penaity may be imposed only if the aider and abettor shared the perpetrator’s intent to kill)
(citing Carlos v. Superior Court, 35 Cal. 3d 131, 151, 672 P.2d 862, 197 Cal. Rptr. 79 (1984));
Jjackson v. State, 502 So.2d 409, 413 (Fla. 1986} (for jury to recommend death sentence, it must
first find that defendant killed, attempted to kill, or intended to kill); State v. Peterson, 287 S.C.
244, 248, 335 S.E.2d B00, 802 (1985) (“death penalty can not be imposed on an individual who
aids and abets in a crime in the course of which a murder is committed by others, but who did not
himself kill, attempt to kill, or intend that killing take place or that lethal force be used™).

%! For example, see infra note 224 and accompanying text for the Enmund based challenges of
Arizona death sentences. : .

192 See, e.g., Jones v. Thigpen, 555 F. Supp. 870, 877 (S.D. Miss. 1983) (no evidence that
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Il. TrsoN v. ARIZONA

A. Majority Opinion

In a five to four decision, the Supreme Court held in Tison v. Arizong that, if a
nontriggerperson substantially participates in a felony and shows reckless indifference
to human life, then a state may impose death on him or her without running afoul of
the eighth amendment.'s* The Court, finding that the Arizona courts already had estab-
lished that Ricky and Raymond Tison were major participants in the felony murder,'s
vacated the judgments and remanded the case to the Arizona Supreme Court to deter-
mine if the Tisons showed reckless indifference to human life,'® The Arizona Supreme
Court vacated the Tisons’ death sentences and remanded the case to the Arizona trial
court; the Yuma County Superior Court of Arizona made the finding required by Tison
and resentenced Ricky and Raymond Tison to death on November 20, 1987.166

The Tison Court looked to several factors in enunciating a substantial participation
and reckless indifference standard. First, the Court concluded that the Tison brothers’
actions fell between the two exiremes to which Enmund spoke: the minor participant in
a felony who has no intent to kill and the major felony participant who, intending to
kill, does.’? After factually distinguishing Enmund, the Court surveyed state legislative
and judicial responses to capital sentencing and determined that public sentiment, as
measured in the legislature and judiciary, supported a requirement of intent to kill prior
to imposing the death penalty.'®® Finally, the Court compared reckless indifference with
intent and found that an intent standard did not necessarily identify those criminals
more deserving of the death penalty.'®

The Tison Court began its analysis by juxtaposing the facts of the Tisons’ case with
the intent standard set out in Enmund. Enmund, the Court reasoned, spoke to two
extremes: the minor participant in an armed robbery, away from the scene of the crime,
who neither intended to kill nor had any murderous culpability; and the felony murderer
who killed, attempted to kill, or intended to kill.'"0 In the case of the former actor, the

defendant killed, attempted to kill, or intended to kill the victim); State v. Emery, 141 Ariz, 549,
553, 688 P.2d 175, 179 (1984) (because record did not support finding that defendant killed victim,
attempted to kill victim, or intended that his accomplice kill the victim, his capital sentence was
reduced to life imprisonment).
163 Tison v. Arizona, 107 8. Ct. 1676, 1688 (1987).
164 Jd. The Arizona Supreme Court in Arizona v. Ricky Wayne Tison, 129 Ariz. 526, 545, 633
P.2d 335, 354 (1981), quoted the trial court’s finding which was that:
[n]cither defendant's participation was relatively minor . ... {Tlhe participation of
each in the crimes giving rise to the application of the felony murder rule in this case
was very substantial . . . . At the moment of the firing, their participation may not have
equalled that of Randy Greenawalt or Gary Tison, but their standing and watching
them {sic] while armed themselves cannot be characterized as relatively minor partic-
ipation.
And in Arizona v. Ricky Wayne Tison, 142 Ariz. 446, 690 P.2d 747, 749, the Arizona Supreme
Court concluded that Ricky Tison “played an active part in the events that led to the murders.”
185 Tison, 107 S, Ct. at 1688.
166 Telephone interview with Kathy Kempley, Deputy Clerk, Arizona Supreme Court (Jan. 11,
1988).
97 Tison, 107 8. Ct. at 1684,
168 14, at 1685-B6.
169 [, at 1687-88.
170 Id, at 1684.
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Court stated, capital punishment was a disproportionate penalty; for the latter, the death
penalty was constitutionally valid.'” The facts of the Tisons' case fell in between these
two extremes.'™ Thus, the Tison Court stated that Enmund did not address the precise
issue presented in Tison v. Arizona -~ whether the eighth amendment precluded the
imposition of the death penalty where the defendant substantially participated in the
felony and possessed a recklessly indifferent state of mind.1 The Tison Court concluded
that this new constitutional question required a judicial response.!™

The Tison Court relied in part on state legislation in making its determination.!™
The majority surveyed the states that permit capital punishment and found that twenty-
one jurisdictions authorized the death penalty where the defendant was a major actor
in a felony in which he knew death was highly likely to occur even though the defendant
did not intend to kill."" These statistics led the Court to conclude that society does not
wholly reject capital punishment as excessive for a felony murderer who did not intend
o kill. 17 :

The Tison Court also considered state court sentencing in making its ruling.!® The
Court cited five cases to support its determination that an “apparent consensus” existed

171 Id.

172 ld'.

173 Id. at 1685.

14 1d. .

178 Id.; see also Coker v. Georgia, 433 U.S. 584, 596 (1977) {current judgment of state legislatures
weighs heavily on side of rejecting death penalty as punishment for rape of adult woman); Gregg
v. Georgia, 428 U.S. 153, 179 (1976) (society's endorsement of death penaity best indicated by the
post-Furman legistative response).

" Tison, 107 8. Cr. at 1685-86. The majority categorized the 21 jurisdictions in the following
manner;

1) Four states permit capital punishment in felony murder cases upon a showing of state of
mind less than intent to kill such as recklessness or extreme indifference to human life. /4. at 1685
& n.b (citing Ark. STAT. ANN. § 41-1501(D)(2)(1977 & Supp. 1985); DeL. Cobe ANN. tit. 11, § 636
(a)(2), (b} (1979); ILL. Rev. Star. ch. 38, 199-1(a)(3), 9-1(b}(6) (1986); Kv. REv. STAT. ANN.
§ 507.020(1)(b) (1984)).

2) Two jurisdictions require that the defendant substantially participate in the felony. Id. at
1685 & n.6 (citing 49 U.S.C. § 1473 (¢)(6)(D) (1976); ConN. GEN. STAT. § 53a-46a(g)(4) (1985)).

3) At least six states consider minor participation in the felony as a mitigating factor. Id. at
1685 & n.7 (citing Ariz. REv. STAT. ANN. § 13-703(G)(3) (1978 and Supp. 1986); CorLo. REv. STAT.
§ 16-11-103(5)(d} (1978 and Supp. 1985); Inp. CopE § 35-50-2-9(c)(4) (Supp. 1986); MonT. CobE
ANN. § 46-18-304(G) (1985); Nes. Rev. Stat. §29-2523(2)(c) (1985); N.C. Gen. STAT. § 15A-
2000(F)(4) {1983)).

4) Six states permit capital punishment for felony murder simpliciter. Id, at 1685-86 & n.8
(citing CaL. PenaL Cope §§ 189, 190.2(2)(17) (West Supp. 1987); Fra. Star. §§ 782.04(1)(a),
775.082(1), 921.141(5)(d) (1985); GA. Copk Ann. §§ 16-5-1¢a), 17-10-30(b)(2) (1982, 1984); S.C.
Cobe Ann. §§ 16-3-10, 16-3-20(C)a)(1) (1985 and Supp. 1986); Tenn. Cobe ANN. §8 39-2-202(a),
39-2-204(i)(7) (1982); Wvo. StaT. §§ 6-2-101, 6-2-102(h)(iv) (1983)). ,

5) Three states require some additional aggravating factor before imposing the death penalty.
{d. at 1686 & n.9 (citing Ipano Cope § 19-2515(g) (Supp. 1986); OkLA. StaT. tit. 21, § 701.12
(1981); 5.D. Copirikp Laws ANN. § 23A-27A-1 (Supp. 1986)).

'"7 107 8. Ct. at 1686. The Tison Court concluded that “[t]his substantial and recent legislative
authorization of the death penalty for the crime of felony murder regardless of the absence of a
finding of an intent to kill powerfully suggests that our society does not reject the death penalty as
grossly excessive under these circumstances.” /d. (citing Gregg v. Georgia, 428 U.S. 153, 179-81
(1976} (opinion of Stewart, Powell, and Stevens, I11.3; Coker v. Georgia, 433 U.5. 584, 594 (1977)
(emphasis in original)).

" Id.; of. Coker, 433 U.S. at 596 (sentencing decisions of juries are important in determining
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supporting!™ the proposition that major participation in a felony likely to result in the
loss of human life, without a finding that the defendant intended (o kill, may suffice 1o
warrant death.’® The Court stated that these state decisions indicated that there was no
overriding state policy against the imposition of the death penalty in cases like Tison.™!

In the third component of their analysis, the Tisor Court compared the two standards
— reckless indifference and intent to kill — to determine which, if either, typified the
niore blameworthy killer. The 7ison Court declared that a defendant’s mental state played
a critical roie in the determination of his or her culpability in capital cases.!® The Court
cxplained that, historically, the more purposeful the criminal conduct, the more serious
the offense, and thus, the more severely the conduct should be punished.’™ The Court
cautioned against focusing solely on the issue of “intent,” however, for such a narrow
concentration did not necessarily yiel(l‘ the most dangerous and culpable killers.™* In
addition, the Court noted that many persens who intended to and did kill suffered no
criminal liability, or if they did receive punishment, did not deserve the death penalty.'**
By contrast, the Court commented, nonintentional killers may be the most ruthless and
dangerous of all.'® Thus, the Court concluded that reckless indiffcrence may be equally
as shocking to society's morality as an intent to Kill'¥” As a result, the Court noted,
common law and criminal codes had classified the two behaviors together.'®® Conse-
quently, the Court stated that a reckless disregard for human life represented a highly

whether capital punishment is appropriate); Gregg, 428 U.S. at 181 (“jury also is significant and
reliable objective index of contemporary values”) (citing Furman v. Georgia, 408 U.8. a 43940
(Powell, ., dissenting)).

17 Tisgn, 107 8. Ct. at 168687 (citing Clines v. State, 280 Ark. 77, 84, G566 5. W.2d 684, 687
(1983) (forced niglttime robbery with guns, killing contemplated), cert. denied, 465 U.S. 1051 (1984);
Deputy v. State, 500 A.2d 581, 586, 599 {Del. 1985) (defendant present at robbery and murders,
but conflicting evidence as to defendant’s participation in killing), cert. dended, 107 5. Ct. 1589 (1987);
Rulfin v. State, 420 $0.2d 591, 594 (Fla. 1982} (defendant present at murder, assisted co-delendant
in kidnapping victim, raped victim, did not interfere with killing, and continued on venture) (citing
trial court); People v. Davis, 95 11l 2d 1, 52, 447 N.E.2d 353, 378 (defendant present at scene, had
participated in other previous crimes with triggerman during which uiggernian killed under similar
circumstances), cert. denied, 464 U.S, 1001-02 (1983); Sclvage v. State, 680 S.wad 17,19, 22 (Tex.
Crim, App. 1984) (defendant robbed jewelry store while a store security guard was killed, but no
direct evidence that defendant shot victim}).

180 Pison, 107 8. Ct. at 16806,

18 See id,

182 Id. at 1687.

183 {4 The Court cited several examples to support this contention. The Court noted that
“Pennsylvania became the first American jurisdiction to distinguish between degrees ol murder,
reserving capital punishment o ‘wilful, deliberate and premeditated” killings and felony murders.”
1d. The Court also referred to Lockett v. Ohio, 438 U.S. 586 (1978), in which the plurality articulated
the principle that the defenclant’s mental staté was essential to weighing delendant’s criminal liability
in capital sentencing cases. Tisen, 107 8. Ct. at 1687. Finally, the Tison Court noted that Enmund
also recognized the importance of the mental state, ruling the death penalty impermissible where
the defendant is # minor actor with no culpable state but valid where the felony murderer intended
1o kill, Id.

1838 Tison, 107 5. CL at 1687,

185 fd, at 1687-88.

186 fd, at 1688.

187 ]d.

198 I, (citing G, FLETCHER, RETHINKING CRIMINAL LAw § 6.5 pp. 447-48 (1978); MobEkL PENAL
Coue § 210.2 (Proposed Official Draft 1962) (murder includes criminal homicide when “committed
recklessly under circumstances manifesting extreme indifference to the value of human life.”)).
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culpable mental state that could be considered when making a death penalty determi-
nation. '8

The Tison Court did not attempt to delineate the different types of actions or states
of mind sufficient to justify imposing the death penalty.)® Rather, the Court held that
major participation in a felony and reckless indifference to human life satisfied the
culpability standard of Enmund.'! The Court did not apply this standard to the Tison
facts, although it did suggest that the brothers manifested the requisite mental state.!9?
Because the Arizona courts had not established whether or not the Tison brothers’ acted
with reckless indifference 1o human life, the Supreme Court vacated the Tisons’ death
sentence and remanded their case to the Arizona Supreme Court for a determination
of that issue.'” The Arizona trial court has since resentenced the Tisons to death on
each of the murders.” The brothers’ sentences are currently on appeal to the Arizona
Supreme Court, 19

B. The Tison Dissent

In his dissenting opinion, Justice Brennan attacked the majority’s substantial partic-
ipation and reckless indifference stan