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INTRODUCTION

This Article examines the impact of the trial court upon the quality of legal assistance
provided the imdigent criminal defendant. The court, when confronted with public
defenders so overburdened with cases that they have not had the tme to adequately
prepare, all wo often exacerbates the situation by relusing to permit counsel additional
time {for investigation and preparation. The trial judge may be affected by adminisurative
pressures to dispuse of cases, move the calendar, and get pleas. The defender's overload
is therefore compounded by the court’s overload, and the situation results in the sacrifice
of the indigent defendant’s right to competent representation. As both counsel and court
attempt to minimize the amount of time expended on ecach case, the defendant’s claim
to a just proceeding and {air wial is forfeiled.
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It indeed “(i]t is the judge, not counsel, who has the ultimate responsibility for the
conduct of a fair and lawful trial,”! then the court must abandon its emphasis on
production figures and become instead a guarantor to the accused that his counsel will
provide diligent and effective assistance. It is properly the court's responsibility to ensure
that the counsel it appoints 1o represent the indigent acts in accordance with profession-
ally accepted standards of competent representation.? This Article proposes judicial
monitoring of the level of attorney preparation through a prewial conference or a
defense counsel pretrial worksheet as a means of improving the quality of assistance
offered the indigent defendant.

1. The CasELoap PROBLEM AND THE DEFENDER'S INABILITY TO PROVIDE EFFECTIVE
ASSISTANCE OF COUNSEL

The primary hardship that confronts attorneys in a public defender office? is an
excessively heavy caseload which does not permit them time to adequately represent all
their clients. A recent survey by the National Institute of Justice found that public
defenders identified excessive caseloads as their major problem and that the most critical
need of the criminal justice system was to improve the quality of representation in felony
cases.? Inadequate funding creates the situation where there are just not enough lawyers
in defender offices to provide competent representation. The Final Report of the Na-
tional Study Commission on Defense Services concluded that “the unavailability of
adequate funding for the provision of defense services for the training of lawyers who
perform defense services for the poor has been the major cause of the totally inadequate
services being delivered today in many, if not most U.S. jurisdictions.”

! Lakeside v. Oregon, 435 U.S. 333, 341-42 (1978).

2 The law dues not require that counsel be infallible, Williams v. Beto, 354 F.2d 698, 705 (5th
Cir. 1965}, or even exceptional, Moore v, United States, 543 F.2d 730, 737 (3d Cir. 1970), or to be
as skilled as Clarence Dirrow, Wise v. Smith, 735 F.2d 735, 738 (2d Cir. 1984), or to have attained
perfection, Eldridge v. Atkins, 665 F.2d 228, 235 (8th Cir. 1981), cert. denied, 456 U.S. 910 (1982),
or to be as eloquent as Daniel Webster or Rufus Choate, Boswell v. State, 290 Ala. 349, 356, 276
So. 2d 592, 598 (1973}, or to be errorless in performance, MacKenna v. Ellis, 280 ¥.2d 592, 599
(5th Cir. 1960), modified on reli'g, 289 F.2d 928 (5th Cir. 1961) (en banc), cert. denied, 368 U.5. 877
(1961).

* This Article focuses primarily on the public defender because, as of 1486, public defender
offices are the primary forum for delivering defense services to 65% of Americans. AMERICAN Bar
ASSOCIATION STANDING COMMITTEE ON LEGAL A1D AND INDIGENT DEFENDANTS, AN INTRODUCTION
TO INDIGENT DEFENSE SvsTems 11 (1986).

1 NATIONAL INSTITUTE OF JUSTIGE, ASSESSING CRIMINAL JusTICE NEEDS 4 (1984). Six times as
many public defenders nientivned excessive caseloads as those who selected the next highest ranking
need. It was not just defenders who perceived the problem. The Institute’s survey of 1400 criminal
Justice officials in all fifty states revealed that the systern’s most urgent needs included “more effective
representation for indigent defendants.” fd. at 1.

* NarionNal Stuny Comm's oN DereNse SERvs., GUIDELINES FOR LEGAL DEFENSE S¥S. IN THE
U.S., FivaL Revorr 242 (1976). The Report observed thay, “[ijnadequate funding is perhaps the
single most significant problem facing defense services today.” Id. After reviewing the data on
caseload numbers, the Report concluded that, “[tthe message is all too clear; for the nation as
whole, defender offices are handling 100 many cases each year, resulting in an inability (0 represent
their clients with tull effectiveness.” Id, a1 407, See also Fairlic, Gideon’s Muted Trumpet, 69 A.B.A. ].
172 (1984} {insufficiem funding is one of the key factors that has elevated the problem of indigent
defense 1o a “national crisis™); Tyler, Competent andfor Effective: How Breahdowns Oceur, 33 NLADA
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The problem of ineffective assistance is becoming more severe as state and local
governments reduce the funding available for representing the indigent at the same
time that the number of arrests and, therefore, the need for public defenders increases.s
The American Bar Association Standing Commitiee on Legal Aid and Indigent Defen-
dants, in cooperation with the Criminal Justice and General Practice Sections of the
Ametrican Bar Association (A.B.A.) and the National Legal Aid and Defender Association
(NLADA), conducted hearings in 1982 to examine funding of indigent defense services.
The findings revealed that indigent defense caseloads are incr casing, Funding for defense
services is inaclequate and becoming increasingly unpopular, and that nationwide, public
defenders have too many cases.” The Committee’s Report concluded that “[i]t is clear

Brizrcask 75, 77 (1976) (inadequate funding creates an excessive burden on public defenders).
Nationwide, the cost of defending the indigent constitutes, on a per capita basis, less than 3% of
all criminal justice expenditures. Bukiau or Justice Sratisrics, Unrren States Der'r oF Jusrice,
SerciaL RErorr, CRIMINAL DEFENSE SysteEms 7 (1984). Prosecutors receive almost tour times the
amount spent by state and local governments for the defense of indigents. Bureau or Jusrice
SransTics, UNiren Stares DErr oF Justice, 1980 Sourcenook or CRIMINAL JUSTICE STATISTICS
11 (1981,

SIn New York City, for example, the number of cases filed annually in the eriminal courts
increased by 42% between 1981 and 1985, but the number of lawyers cnuployed by the Legal Aid
Suciety to represent indigent defendants increased only 10% in the same time period. Schueider,
You Can’t Afford a Lawyer if You Don't Have a Dime, BLIND JusTick, Feb. 1987, at 1, col. 3. In 1983,
the Governor of California vetoed approxiniately one hall of the budget of the state public defender
oltice and the legislature was unable to obtain sufficient votes to override the veto, The speaker of
the California assembly commented:

I it had been for law enforcement mnd for prosccution and for expanding the

opportunity 1o carch people and prosecute them, the moneys would be there because

the politics would dictate that this is a good place to spend the money. IF it is for the

purpose of trying to prutect the integrity of the defense system and trying 10 protect

the integrity of the criminal justice system on behalf of everybody, the money is not

there to do that.
Mecting the Challenge: A Panel Discussion of Political Leaders, 19 Lov. L.AL. Rev. 417, 423 (1985)
(remarks of the Honorable Willie L. Brown at the Conlerence for Financing the Right to Counsel
in California). The Atorney General of Californin has reported that clainis by defendants that they
are not receiving competent counse! have been increasing. Van de Kamp, The Right to Counsel:
Constitutional Imperatives in Criminal Cases, 19 Lov. L.A.L. Rev. 329, 330 (1985). In December 1986,
the Phoenix, Arizona county board of supervisors turned down the public defender’s request lor
forty-four additional lawyers. By inid-February 1987, the average felony caseload had reached 192
per attorney in that public defender oflice. Arizona Court Orders Phoenix Defender to Limit Caseload,
Cris. Just. 22 (1987). The Chiel Justice of Oregon has recently lamented that state legislature’s
refusal to provide adequane funds for the escalating costs of indigent defense. Arango, Ovegon Faces
812 to $14 Mitlion Deficit in State Indigent Defense Hudget, Cram. Jusr,, Fall 1986, at 27, 28, Money
allocated 10 defense services has declined in some states due to a reduction in revenues resulting
from lower oil and gas prices, agriculweral depression in Ute farm belt, and the wermination of
tederal revenue shaving with the states, Spangenbherg, Why We Are Not Defending the Poor Properly,
Cuim, Jusy, Fall 1986, Cutbacks resilting From the Gramm-Rudman Act in fiscal year 1986 led o
a4 4% reduction in appropriation for federal public defender programs, id, See also NaTIONAL S1upy
CoMy’s on Derense Servs., GUIDELINES FOR LEGAL DEFENSE SYSTEMS IN THE UNITED STATES FINaL
RrrorT 406 (1976) (caseloads have increased Fister than staff size; resources insufficient to do the
wul'k}. .

T 'THE AMERICAN BAR Ass'N AND THE NATL LEGAL AIb aND DEFENDER Ass'N, GIEON UNDONE,
Tz Crisis N INpieNT Derense Fuxpine 1 (1982) [hereinafter Ginzon UnvoNg]. As states in
recent years have enacted legislation to deal more harshly with those accused of certain types of
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that unless positive steps are taken to address these problems, the promise of Gideon v
Wainwright® will indeed be undone.™

An example of ineffective representation resulting from an exceedingly heavy ca-
seload is illustrated in Cooper v. Fitzharris, a case that involved the San Francisco County
Public Defenders Office. The district court found, afier an evidentiary hearing, that
counsel’s failures were “the product of an overwhelmingly heavy caseload carried by
Deputy Public Defenders at that time, which allowed counsel very litle time for the
preparation of each case.”t! Counsel testified that she had conducted no legal research,
and that she collapsed in court a few months after the defendant’s conviction, her health
seriously threatened by carrying a caseload of approximately 2,000 different cases per
year.!? She resigned from the Public Defender Office after concluding that she was
“actually doing the defendants more harm by just presenting a live body than if they had no
representation at all.”\3

crimes, defending those arrested and charged under the new laws is all the more demanding and
time-consuming. The public defender for Santa Clara Coumnty, California described the siwation
he confronted in obtaining adequate funding:

[W]e got the Death Penalty [nitiative, which, according to the Public Defenders asso-

ciation, would require an addition of twenty-five percent of the stafling of every public

defender office in this state in order to keep up with the work.

And then on top of that, we got the Determinate Sentencing Law, and we got the

drunk driving law, and we got the serious felony, and the rape laws, And we got all

this horrendous state legislation on a yearly, almost monthly, basis. And there we are

being cul to the bone and beyond the bone, huaving o go and beg our supervisors not

to cut.
Portnian, Financing the Right to Counsel: A View from a Local Public Defender, 19 Lov. L.A.L. Rev. 363,
367 (1985).

8372 U.S. 335 (1968). In Gideon, the Supreme Court held that all criminal defendants have
the right to counsel. Id. at 344.

' GIDEON UNDONE, supra note 7, at |, Perhaps the most critical asscssment of the quality of the
representation that is provided indigent criminal defendants is that of the former Chiel Judge of
the Court of Appeals for the District of Columbia Circuic:

[W]hat 1 have seen in 23 years on the bench leads me to believe that a great many —
if not most — indigent defendants do not receive the effective assistance of counsel
guaranteed them by the 6th Amendment . . ..

There are no statistics Lo illusirate the scope of the problem because ... the
criminal justice system goes to considerable lengths to bury the problem. But no one
could seriously dispute that ineffective assistance is a common phenomenon. A very
able trial judge described some of the counsel coming before the courts as “walking
violations of the sixth amendment.”

I come upon these “walking violations” week after week in the cases [ review.

Bazclon, The Defective Assistance of Counsel, 42 U. Cin. L. Rev. 1, 2 (1973},

w551 F.2d 1162 (9th Cir. t977), aff'd on rel’g, 586 F.2d 1325 (Yth Cir. 1978) {en banc), cert.
denied, 440 U.S. 974 (1979).

U551 F2d at 1163 n.l.

1 Id. (emphasis added).

1 1d. (emphasis added). Other courts have also addressed this problem. The Court of Appeals
for the Fourth Circuit, in Coles v, Peyion, 389 F.2d 224 (4th Cir.), cert. denied, 393 U.S. 849 (1968),
stated that “[plerhaps the burden of representing so many persons accused of felonies explains the
woetully inadequate sevvices rendered to petitioner.” Id. at 226, In United States ex ref. Green v.
Rundle, 434 F.2d 1112 (3d Cir. 1970), the Third Circuit noted that:

The testimony discloses that at the tine of the state conviction, trial attorneys for
the Voluntary Defender Association were carrying a caseload of from 600 to 800 cases
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The perception that overburdened public defenders merely supply a “live body in
court was shared by the National Advisory Commission Task Force Report on the Courts:

Indeed, in a substantial number of jurisdictions, it would appear that no
more than wken representation is being provided for the indigent citizen
accused of crime. The failure to allocate adequate resources for the defense
of the indigent accused has all too often compelled defender staff attorneys
to handle caseloads well in excess of the maximum for which effective rep-
resentation can be provided ... .4

The Report called for a livefold increase in the number of lawyers providing defense
services, explaining that “justice itself” was at stake.'s

Itis difficult to compare the performance of appointed counsel with those privately
retained because assessing the quality of representation entails significant. subjectivity.
Swudies that do attempt such comparisons, therefore, are dirccied at the end result of
the representational process, i.e., what happens o the defendant-client. An Indiana
study found that, whereas 70% of the clienus of court appointed counsel who went to
trial were convicted, only 49% of the defendants who retained private counsel were
canvicled; 49% of all defendants with court appointed counsel received a prison sentence
as contrasted to 28% for defendants with private attorneys.** Even though the public
defenders had a higher percentage of their clients in jail, they lled motions to reduce
bail in only 19% of their cases whereas privately retained counsel liled such motions lor
429% of their clients,'?

An analysis of criminal cases in Pennsylvania concluded that as a result of the exira
attention private lawyers provided, their clients were much less likely to be convicted or
receive jail sentences than were defendants represented by public defenders.® The
Pennsylvania study found that private attorneys were more aggressive than the public

a year, and often handled 40 to 50 cases a day. This might explain but not mitigate a
critical departure from the standard of normal competence,
Tt at 1115, See also Notice of Amendinent of Complaint w17, Cannon v, Harris, No. CBG6-207R
{N.I. Ga. filed July 9, 1987) ("Indigent criminal defense services in Georgia function without regard
for, and in violation of, these accepted minitmum standards [of workload. resources, and training.]"}.

H NatoNal Aovisory CoMM'N O8N CRIMINAL JUSTICE STANDARDS aND Goars, Task Force
Rerowt on THE Courts 77 (1973) [hercinafter Task Force Rerort]. See also L. BANNER & B. NEARry,
Tne OmiEr Face or Justice 36 (1974) (the ability 10 provide eftective delense setvices is seriously
undermined where defenders are compelled 10 operate under excessive caseloads).

B Task Force REPORT. supra note 14, at 77,

" Bodensteiner, Bork & Moskowitz, Unequal Justice Under Law: An Analysis of Indigents in the
Criminal fustice System — The Indiana [fxperéericc. 06 W. New Enc, L. Rev. 263, 296 (198%),

" id. ar 296-97. At the time of (he Indiana study, the defendam had an opportunity for an
autemmatic change of venue from the judge originally assigned to the cuse. Of the four full-time
Judges in Lake Superior Court, Criminal Division, two of them sentenced defendants to prison to
an appreciably greater extent, and 85% of all vetiue motions, therefore, were directed at those two
judges. Of all the change of venue mutions filed, the public defenders filed only 9% and private
lawyers liled the remaining 92%. Id. at 325-26.

" Wettick, A Study of the Assignment of Judges to Criminal Cases in Allegheny County == The Poor
Fare Werse, 9 Dug. L. Rev. 51, 65 (1970). A stucdy in Los Angeles found that defendints who were
represented by public defenders were “less satisfied” with their lawyers than were those with either
court appointed or privately retained lawyers. B. Bohne, The Public Defenders As Advocate: An
Organizational Perspective on Public Defender Representation, 'h.D. Dissertation, University of Wisconsin
41 (1979).
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defenders in arranging for their cases to be heard by the most lenient judges.'® A similar
study in Liule Rock, Arkansas, found that appointed counsel pled their clients guilty
64.2% of the time whereas privately retained counsel did so in only 41.9% of their
cases.? Defendants with appointed counsel received probation or a suspended sentence
in 29.3% of the cases, whereas defendants with private counsel received such dispositions
52.6% of the time.2! A Denver study also revealed that public defenders pled their clients
guilty in a higher percentage of cases than did private counsel.?? The researchers ex-
plained that the public defender’s limited resources do not allow them 1o prepare as
many cases for trial.?

A survey of municipal court judges in San Diego which evaluated defense services
provided by public and private counsel found that the private attorneys were judged:
(1) to be more effective in negotiating the best possible disposition for their clients when
not going to trial; (2) to obtain the best possible sentences for their clients after guilty
findings; (3) to have greater apparent client satisfaction with their defense services; and
(4) to have “handled their clients” in a more satisfactory manner.2* A 1970 study of the
clients of the Denver public defender’s office found “widespread skepticism and cynicisin
about the effectiveness of the defender’s office in general.”?® Client criticism focused on
the defenders’ staggering caseloads; a typical complaint was: “I don’t have any confidence
in the PD [Public Defender] because they are overloaded.”?

There currently are widely accepted guidelines for the maximum number of felony
cases that a full time public defender can represent adequately. Those numbers, however,
are not the result of careful, painstaking analysis and documentation, but rather can be
traced to the 1966 Report of the Conference on Legal Manpower Needs of Criminal Law. The
Report stated: “On the basis of a crude survey of present practice, it is estimated that a
public defender . . . can efficiently appear in 150 felony cases per year, although some
thought that optimally this figure should be substantially lower.”*” This estimate was

" Wettick, supra note 18, at 61.

2 Gilleman, The Relative Performance of Appointed and Retained Counsel in Arkansas Felony Cases
— An Empirical Study, 24 Ark, L. REv. 442, 448 (1971).

2 L,

2 Note, Comparison of Public Defenders’ and Private Attorneys’ Relationships with the Prosecution in
the City of Denver, 50 Den. L.]. 101, 123 (1973).

2 1. Ser alsu Banfield & Anderson, Continuances in the Cook County Criminal Courits, 35 U. Cur.
L. Rev. 259, 276, 342 (1968) (private lawyers in the Chicago criminal courts wemt to trial two and
a half times as often as did public defenders).

M HucHES, HEISS & ASSOCIATES, A PLAN For PROVIDING INDIGENT DEFENSE SERVICES IN SAN
Dieco Counry 70-71 (1977).

5 Wilkerson, Public Defenders as Their Clients See Them, 1 Am. [. Crim. L, 141, 143 (1972). Some
judges characterize criticism of the representation provided indigent defendants as mere sour
grapes, “You complain about the umpire when you lose the ball game, and you complain about the
lawyer when you lose the case,” opined a Kansas City wrial judge. Lawyers’ Competence at Couriroom
Work Stirs Growing Debate, Wall St. J., Feb. 24, 1975, at 1, col. 1.

2 {d. One client of a public defender office in Missouri was so disturbed by the "representation”
he was given that he wrote 1o the presiding judge:

This is to advise you that | will represent myself. [ strongly feel that the Public
Defender’s Office is unuble to represent me or anyone else on their present staff
situation. Mr, McFadden is representing an unknown amount of indigent clients and
he is withour the benelit of any assistant public defenders. Such a caseload is detri-
mental to all clients and the legality is very questionable.

White v. White, 602 F. Supp. 173, 177 (W.D. Mo, 1984).
2 Report of the Conference on Legal Manpower Needs of Criminal Law, reprinted at 41 F.R.D.
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adopted by the President’s Commission on Law Enforcement and the Administration of
Justice the following year,?

In 1973, the National Advisory Commission accepted this 150-case figure, and also
adopted a 400-case annual maximum for attorneys that exclusively handle misdemean-
ors.® NLADA then cited these sources in proposing a similar standard, and in 1984
issued new guidelines and comments for awarding indigent legal defense contracts, once
again adopting the 150-case figure while recommending a maximum of 300 misde-
meanots per year.® In August 1985, the ABA House of Delegates passed a resolution
urging all jurisdictions to accept the NLADA Guidelines.®

Setting any national standard for a maximum caseload is quite difficult. The pros-
ecutor’s charging practices vary from locality to locality, as do policies concerning offering
reduced charges in order to get pleas {which affects case turnover), the openness of
discovery (which affects the amount of investigation and number of motions needed),
local court procecdures (which affect the time spent in court awaiting action on cases),
the quality of investigative and paralegal help the defender’s office. provides, and the
amount of time the defender is required to work on institutional assignments such as
arraigninents.’

A recent study by the National Institute of Justice found that only several public
defender offices in the couniry comphied with the National Advisory Commission’s
recommended maximum caseload limits, and that a majority of offices had no standards
regarding cascloads.®* Not even the most able, industrious, and committed attorney can
provide effective assistance if she has too high a caseload. Appeals courts frequently
have commented, as did the U.S. Court of Appeals for the Fifth Gircuit, on the “op-
pressive cascloads in public defender offices” and the resulting negative impact on the
quality of representation.

389, 398 (1966) (cmphasis added). The average caseload, however, of an attorney with the Legal
Aid Society in New York City in 1985 was 439, Seeking fustice: How Public Defenders Deal With the
Pressure af the Crewded Courts, Wall §t. ., July 5, 1985, au 1, col, 1.

% The President’s Crime Commission Task Force suggesied cascloads of 150 to 200 {elonies
per year, or 300 1o 400 serious misdemeanors, or 1200 “social nuisance™ cases per year. PRESIDENT'S
CoMM'N ON Law ENFORCEMENT AND ADMIN. oF Justice, Task Force ReporT: THe Courrs 50
(1967).

2 NarTioNal. Apvisory CoMmy's ON CRIMINAL JUSTICE Stanparps anp Goals, Task Fowce
Report: Tur Courrs, Standard 13,12 (1973).

# NartoNal LEGar A avo DeFENDER Ass'N, GUIDELINES FOR NEGOTIATING AND AWARDING
InniceNT LEcat Derense Conrracts, Guideline [IT1-6; Allowable Caseloads (1984},

# Annual Summury of Action of the House of Delegates, Reports of Section 17 (1985).

%2 In 1973, the public defender office ini Washington, D.C, set the caseload standard at thirty
felonies per attorney at any one time. With the average “life” ol a {felony case being approximately
four months, this would mean thae each public defender handled 110 to 120 cases annually, OI the
thirty felunies, it was expected that approximately twenty would be active and the balance would
be cases such as those awaiting sentencing after the guilty plea has been entered. Law ENFORCEMENT
ASSISTANCE ADMIN., UNrren States DEp'T oF Justice, AN ExempLary Project: Tne Pusuic De-
FENDER SERVICE OF THE DisTRICT 0F CoLumsia 14 (1975). An analysis of the effectivencess of public
defender ollices in seven cities — Chicago, Detroit, S1. Louis, Oakland, San Francisco, Philadelphia,
and Washington, 1).C. — led the researchers to conclude that “a ratio of one lawyer to thirty-live
cases per year would be a workable caseload.” Wice & Suwak, Current Realities of Public Defender
Programs: A National Swrvey and Analysis, 10 Crim. L. BuuwL, 161, 182 {1974).

3 See AB'T Associates, THE CRIMINAL DEFENSE GROUP, IMPROVING INDIGENT DEFENSE SERVICES
N Sourn CaroLina: A Cost EstiMaTE 43 (1983).

M O'Berry v. Wainwright, 546 F.2d 1204, 1221 (5th Cir, 1977) see elso United Siates v. DeCoster,
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As the number of clients an attorney represents increases, the number of court
appearances does as well. The increased amount of time that counsel must spend in court
reduces the amount of ouf of court time available for investigation and preparation, and
this results in a sharp decrease in quality of representation provided.® The Eighth
Circuit Court of Appeals, in MeQueen v. Swenson,* obscrved that even the most competent
lawyer cannot render effective assistance if he has not prepared adequately enough to
uncover the facts needed to mount a legitimate defense

The caseload issue has plagued the civil side of legal service programs,*® and the
following description of that problem and the disastrous results could apply with equal
force to criminal defense offices:

There are just too many cases to give any one of them the time and attention
it deserves; the individual case is necessarily secondary to the demands of
the mass-production processing that envelops the office. 1t is equally easy 1o
discover the impact on the attorneys ... good, competent lawyers process
people like machines, rarely doing more than placing their problem into a
category 10 be recorded and mechanically dealt with . . . the same attorneys
lose their enthusiasm, their creativity, their commitment. People are dealt
with and described in statistic terms, in general rather than in particular,
and as part of a stream of problems rather than as human beings.*

Courts must ensure equal justice for the indigent, and must not exploit the insti-
tutional pressures on public defenders. Even dedicated, conscientious defenders con-
fronting an overwhelming caseload may succumb to the temptation to “get rid of the
case” by a quick plea even when it is not in the client’s best interests.*® The court, in its

624 F.2d 196, 280 n.89 (D.C. Cir. 1976} (en banc) (Bazelon, ]., dissenting) (“caseload problems
often impair the ability of public defender organizations to provide effective assistance”); Gaglie v.
Ulibarri, 507 F.2d 721, 722 (9th Cir. 1974) (noting the “heavy caseloads of public defenders’ offices™);
Maloney v. Bower, 113 111. 2d 473, 498 N.E.2d 1102, 1104-05 (1986) (“many places of the {Iilinois]
offices of the public defender are now overburdened and struggle to fulhil their statutory obligations
to provide representation for the indigent”); People v. Johnson, 26 Cal. 3d 557, 572, 606 P.2d 738,
747, 162 Cal. Rpr. 431, 441 (1980) (commenting on the “assignment of heavy caseloads to under-
staffed offices”™).

%5 See, e.g., Levin, Delay in Five Criminal Courts, 4 J. LecaL Stup. 83, 93 (1975) (the inadequate
staffing of the public defender offices in Chicago, Pittsburgh, Washington, D.C., and Minneapolis
leads to each attorney carrying such a caseload that "they try to minimize their time per case”).

36 498 F.2d 207 (8th Cir. 1974).

9 Id. at 217 {quoting Goodwin v. Swenson, 287 F. Supp. 166, 182-83 (W.D. Mo. 1968).

8 See, e.g., Silver, The Imminent Fatlure of Legal Services for the Poor: Why and How to Limit Caseload,
46 . Urs, L. 217, 224 (1968-69) (various public defender offices have developed at least nine
different methods for limiting caseloads); Bellow, Reflections on Case-Load Limitations, 27 LEGAL AID
Briercase 195 (1969) (“Few issues in legal services are more difficult, more emotional, and more
ignored or avoided than limitation of caseload.”}; Carlin, Legal Representation and Class Justice, 12
UCLA L. Rev. 381, 416 (1965} (a Russell Sage Foundation study revealed large caseloads permitted
Legal Aid attorneys to provide only routine, perfunciory services); Bellow, The Legal Aid Puile:
Turning Solutions into Problems, WORKING Parers 52, 56 (Spring 1977) (high caseloads have led to
routine, cautious, and detached representation and discouraged new lawyers from desiring to work
in legal services offices). .

* Bellow, Reflections of Case-Load Limitations, supra note 38, at 196. The situation in public
defender offices in many parts of the country is worsening. Los Angeles, for example, has seen the
average caseload per staff public defender increase almost 50% in the 10 years from 1973-1983.
New L.A. Chief Warns of Bad Times, N.Y. Times, Dec. 12, 1983, at B1, col. 3, at Bl1, col. 4.

% An investigative team representing the ABA Standing Committee on Legal Aid and Indigent
Defendants studied the operations of the San Francisco Public Defender Office in 1980. The
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own desire to move its calendar more quickly, must not add (o that pressure.*! Defenders
must have sufficient preparation time in order o counter the prosccutor’s easy access to
the police officer’s investigative work. And when the court forces the defender to proceed
to trial without having adequately prepared his client’s case, it is the counsel who risks
disciplinary action by the bar'? and a malpractice suit by the client.*?

Committee’s Report, conclucding that the defenders were suffering with excessive caseloads, noted
that: “During interviews, public defender attorneys acknowledged that sometimes, due to lack of
time, cases tha! probably should be tried terminate with the dient pleading guilty on the advice of
counsel.” ABA Stanpine Comm. oN LecaL A anp INDIGENT DEFENDANTS, CRIMINAL DEFENSE
SERVICES FOR THE "00R: METHODS AND PROGRAMS FOR PROVIDING LEGAL REPRESENTATION AND THE
NEED FOR ADEQUATE Financing 35 (1982) (emphasis added). A study of defendants in the Cone
necticut courts concluced that the tremendous caseload carried by public defenders precluded them
from being able to spend afl the time warranted on each case and led most defendants to plead
guilty. J. Casper, AMERICAN CrIMINAL JusTicE: Tie DereNpant’s Perspective 108 (1972). A New
York State Special Commission empaneled 10 study the causes of the inmate rioting at Attica State
Prisen in 1971 conclucled that: “What makes inmates most cynical about their pre-prison experience
is the plea bargaining system . . . . [A]lmost 90% of the inmates surveyed had been solicited 1o enter
u plea bargain. Most were bitter, believing they did not receive effective legal representation . .. ."
Heport of the New York State Special Commission in Attica 30-31 (1972),

41 See United States v. Gilligan, 256 F. Supp. 244, 254 (S.D.N.Y. 1966) {a judge’s primary
responsibilities include ensuring that the equal protection of the laws and the basic safeguards of a
fair urial are upheld); Downer v. Dunaway, 53 F.2d 586, 589 (5th Cir. 1931) (“an accused who is
unable by reason of poverty to employ counsel is entitled to be defended in all his rights as fully
and to the samne extent as is an accused who is able to employ his own counsel to represent him”).

42 The criminal defense attorney who has not done all that was necessary Lo properly represent
the defendant is subject to discipline for negleciing his client. The American Bar Association Model
Code of Professional Responsibility (1981} provides in pertinent part:

Disciplinary Rule 6-101: Failing to Act Competently.

(A) A lawyer shall not:

(2YHandle a legal matter without preparation adequate in the circumstances.
(3)Neglect a legal matter entrusted to him.

Similarly, the Model Rules of Professional Conduet, adopted by the ABA House of Delegates in August
1983, provides as its first rule:

Rule 1.1 Competence:

A lawyer shall provide competent representation to a client. Competent representation

requires the legal knowledge, skill, thoroughness and preparation reasonably necessary

for the representation.
The public defender’s obligations and responsibilities to his client are the same as those of any
privately retained lawyer; no “allowances” are made for counsel serving in a legal aid or public
defender capacily. Standard 4-3.9 of the ABA Standards Relating to the Administration of Criminal
Justice (2d ed. 1982) states: "Once a lawyer has undertaken the representation of an accused, the
duties and obligations ate the same whether the lawyer is privately retained, appointed, or serving
in a legal aid or defender program.” Justice Powell, in Polk County v, Dodson, 454 U.S. 312 (1981),
commented regarding this standard: “This view of the public defender’s obligations to his clients
has been accepted by virtually .every court that has considered the issue.” Jd. at 318 n.6 (citing
Espinoza v. Rogers, 470 F.2d 1174, 1175 (10th Cir. 1972} (per curiam), and Brown v. Joseph, 463
F.2d 1046, 1048 (3d Cir. 1972), cert. denied, 412 U.S. 950 (1973)). See also ABA Comm. on Profes-
sional Ethics, Formal Op. 347 (1981) (a lawyer’s mandatory obligations o prepare adequately and
to provide competent representation apply to all lawyers, including those in offices that employ
counsel to represent the indigent).

4 The Supreme Court, in Ferri v. Ackerman, 444 U.S. 193 (1979), held that a defender
appointed in federal court to represent an indigent defendant is not entitled to immunity when
the former client sues in state court. Id, ar'205. For state court decistons holding that there is no
immunity for public defenders from malprictice actions, see Spring v, Constantine, 168 Conn, 563,
576, 362 A.2d 871, 879 (1975); Donigan v. Finn, 95 Mich. App. 28, 31, 290 N.w.2d 80, 81 (1980),
Reese v. Danforth, 486 Pa. 479, 486, 406 A.2d 735, 739 (1979).
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iI. CourT-INDUCED INEFFECTIVE AssISTANCE OF CounseL: THE COURTS RESPONSE TO
THE OVERBURDENED DEFENDERS' REQUESTS FOR CONTINUANCES

This section will examine in what ways courts have responded to the public defend-
ers’ claim that they were unable to proceed because they had not yet prepared or
investigated the case adequately.

The Supreme Court clearly enumerated the trial judge’s responsibilities toward the
defendant in Glasser v. United States.** The Glasser Court stated: “Upon the trial judge
rests the duty of seeing that the trial is conducted with solicitude for the essential rights
of the accused ...."™* Almost thirty years later, in McMann v, Richardson,*¢ the Court
again emphasized the import of the judge's function: “[1]f the right to counsel guaranteed
by the Constitution is to serve its purpose, defendants cannot be left 10 the mercies of
incompetent counsel, and ... judges should strive to maintain proper standards of
performance by attorneys who are representing defendants in criminal cases in their
courts."* In Estelle v, Williams,*® the Court further noted that in order to implement the
presumption of innocence, “courts must be alert to factors that may undermine the
fairness of the fact-finding process.™®

The American Bar Association places similar demands on the trial judge in its
Standards for Criminal fustice — Special Functions of the Trial_]udge.. Standard 6-1.1 states
that the trial judge

has the responsibility for safeguarding both the rights of the accused and
the interest of the public in the administration of criminal justice. The
adversary nature ol the proceedings does not relieve the trial judge of the
obligation of raising on her own initiative, at all appropriate times and in an
appropridte manner, matters which may significantly promote a just deter-
muination of the wrial.s

The commentary that accompanies the Standards specifically notes that the courts have
an “obligation to supervise the performance of defense counsel o ensure that adequate
representation is provided.”s!

Given the Supreme Court guidelines and professional mandates regarding the
judge’s role as a saleguard of a defendant’s rights, one would expect trial courts to be
synmpathetic when conironted with an attorney secking a continuance to complete prep-
aration of the client’s defense. The Supreme Court in Ungar v. Sarafite®® held that
although trial courts do indeed have broad discretion concerning requests for continu-
ances,® an arbitrary “insistence upon expeditiousness in the face of a justifiable request

4315 UL8. 60 (1942},

W ldat 71,

397 U.S. 759 (19703,

Id. at 771; see also Braxton v, Peyton, 365 F.2d 563, 564 (4th Cir.), cert. dented, 385 U.S. 939
{1966) ("Courts have a duty of vigilance to assure that appointed counsel shull give proper profes-
sional service to their indigent clients.”™).

18425 U.S. 501 (1976).

1 1d, aL 503,

* ABA Stanparps RELATING TO THE ADMINISTRATION oF CRIMINAL JUsTICE — SPECIAL FuNc-
TIONS OF THE TRIAL Junce (1980), Standard G-1.1.

SUI. at 471.

5 376 U.S. 575 (1U64).

" Id, at 589 (citing Avery v. Alabama, 308 U.S. 444, 446 (1940)).
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for delay” violates a defendant’s constitutional right to effective assistance of counsel.
Moreover, the Eighth Circuit Court of Appeals recently noted that “the denial of a
motion for continuance is Fundamentally unfair when it results in a deniat of a (lefen~
dant’s constitutional rights.”

Yet Supreme Court holdings and professional standards may be ideals that are not
often achieved in the face of the realities of an extraordinarily overburdened criminal
system. A judge confronted with a calendar containing over 100 cases in a single day
may have mere minutes to give o each case.’ The judge's concern will be to finish with
the matter and not even inquire into the quality of representation provided the defen-
dant.” The President’s Commission on Law Enforcement and Administration of Justice
described the situation thus:s

The Commission has been shocked by what it has seen in some lower courts,
It has seen cramped and noisy courtroonis, undignified and perfunclory
procedures, and badly trained personnel. It has seen dedicated people who
are frustrated by huge caseloads, by the lack of opportunity to examine cases
carefully, and by the impossibility of devising constructive solutions to the
problems of offenders. It has seen assembly line justice.’

The Commission specifically noted that “[ijnadequate attention tends 1o be given to the
individual defendant, whether in protecting his rights, sifting the facts at trial, deciding
the social risk he presents, or determining how 1o deal with him after conviction,”s
Little v. Superior Court illustrates the problem.® In Little, the public defender told the
court that he was totally unprepared to proceed to the preliminary hearing as he had
Just been assigned the case and was unfamiliar with the facts % The presiding magistrate
denied the request for a continuance and, even after the defender informed the court
that he would remain silent and not participate, the magistrate ordered the hearing to

* Id.; see also White v, Ragen, 324 U.S. 760, 764 (1945) (hubeas corpus relief held proper if
petitioner could show that he was foreed 1o trial "with such expedition as w deprive him of the
effective aid and assistance of counsel”).

% Wade v. Armontrout, 798 F.2d 304, 307 (8th Cir. 1986).

* A study by the Office of Court Administration in New York found that judges devote an
average of 3.4 minutes o each case in the New York City Criminal Gourt, 4 minutes in Nassau
County District Court, and 3 minutes in Sufiolk County. State Cowrt Officials Recommend Creation of
28 More fudgeships, N.Y. Times, Mar, 2, 1986, at 41, col. 1. The California legislature, in a 1978
amendment to the penal code, noted that “the eriminal courts are becoming increasingly congested
with resulting adverse consequences to the wellare of the people and the defendant.” Amicus
Curiae Brief for the Public Defender of Los Angeles County at 6 0.3, People v. Johnson, £6 Cal,
3d 557, 606G P.2d 738, 162 Cal. Rpir. 431 (1980) (en banc) (No. A-332323),

7 A 1983 Commitlee Report of the Association of the Bar of the City of New York observed:
"Another by-product of congestion itsell’ is that judicial performance is measured by the ability to
move cases ... [T]he intense pressure on judges to keep pace with volume leads sometimes to
injustice.” CriminaL Courrs CoMM. OF THE ASS'S OF THE BAR oF tHE CiTy oF NEw YORK, SAVING
THE CrIMINAL Cobe: A ReporT o8 THE CASELOAD CRISIS AND ABSENGE OF TR1AL CAPACITY IN ‘THE
CriminaL Courr oF THE Crry oF NEw York 17 (1983}

58 PRESIDENT'S COMM'N ON Law ENFORCEMENT AND 'THE ADMIN, oF Justics, The CHALLENGE OF
CriME 1N A Frex Sociery (1967),

5 1d w128,

0 fd,

" 110 Cal, App. 3d 667, 168 Cal. Rptr. 72 (Cal. Cr. App. 1U80).

52 fd, an 670, 168 Cal. Rptr at 73,
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proceed.®® The California Court of Appeal reversed the subsequent conviction, stating
that “[wlhen the right of a defendant to representation by counsel is involved, the
legistative policy in favor of prompt disposition of criminal cases, however commendable,
must not be permitted (o transcend any of the basic elements of due process of law."

Yet the trial court’s desire to hold and quickly dispose of the preliminary hearing
prevails, even at the cost of an inadequately prepared counsel.5 If the calendared natier
is a revocation of probation hearing, the court will try to push ahead on that as well. In
People v. Fontana," the defense counsel, who had recently finished two time-consunming
trials, told the court he was not prepared to proceed with the hearing.% The court forged
ahead, with counsel participating, but under protest.®® The court of appeals reversed
the trial court's revocation of the defendant’s probation, holding that “when a denial of
a continuance impairs the fundamental rights of an accused, the trial court abuses its
discretion,”®

A court's desire to proceed in spite of counsel’s protestations that he is unprepared,
affects most notably the trial stage.” The trial courts’ general antagonism to requests for
continuances can be noted in several glaring instances.”" In Aldrich v. Wainwright,”? where
the defendant faced the death penalty if convicted, the court denied a motion for a
continuance even though the public defender told the court: “This case is not prepared.
We are not in a position to provide competent legal representation.”” Because of his
heavy caseload, the lawyer knew nothing about the prosecution’s case or the evidence
that the state was likely to introduce at trial.* The defendant was subsequently convicted

6 [d,

& Jd. at 671, 168 Cal. Rpur. at 74 {citing People v. Maddox, 67 Cal. 2d 647, 655, 433 P.2d 163,
168-69, 63 Cal. Rptr. 371, 376-77 (1967) (en banc).

© A study of the Cook County Public Defender Office revealed that the trial courts required
a lawyer to proceed with the preliminary hearing on the same day they appointed the lawyer to
represent the defendant. Gilboy & Schmidt, Replacing Lawyers: A Case Study of the Sequential Repre-
sentation of Criminal Defendants, 70 J. Crim. L. & CraMINGLOGY 1, 13 {1979). The court is not inclined
to grant continuances for the defender to conduct out of court investigations or contact any potential
witnesses. /d. & n.63. Rather, “[a]fter a public defender is appointed to a case, the case is passed by
the court for a few minutes so that the lawyer can confler with his client in the lockup or out in the
courthouse halls.” fd. at 13 n.62.

% 139 Cal. App. 3d 326, 188 Cal. Rpir. 612 (Cal. Ct. App. 1982}.

& fd. at 330, 188 Cal. Rptr. at 614.

% Id. Counsel requested a one week continuance but the court granted only a 45 minute recess.
Id. at 330-31, 188 Cal. Rptr. at 614.

© Id, at 333, 188 Cal, Rptr. at 616 (citing People v. Locklar, 84 Cal. App. 3d 224, 230, 148 Cal.
Rptr. 322, 325 (Cal. Ct. App. 1978)). See also In re Cassandra R., 139 Cal. App. 3d 670, 188 Cal.
Rptr. 758 (1983) {juvenile defendant denied effeciive assistance when the juvenile court ordered
counsel to proceed when counsel was unprepared (o do so).

™ See, e.g., Harris, Annals of Law — Criminal Court, NEw YORKER, Apr. 14, 1973, at 45, 46 (the
Chief Justice presiding over the Boston Criminal Court consistently refused Lo grant motions made
by the public defenders asking for more than a few minutes time to consult with their clients before
commencing trial).

" Courts frequently oppose defense motions for continuances even when the prosecuting
attorneys do not. See, e.g., United States v. Rodgers, 755 F.2d 533, 539 (7th Cir. 1985); Alford v.
United States, 709 F.2d 418, 424 (5th Cir. 1983).

2777 F.2d 630 (11th Cir. 1985).

™ Id. at 643 { Johnson, J., dissenting).

 Id. (Johnson, J., disscl1ting).
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and the court imposed the death sentence.” In United States v. Ruiz,™ the defendant's
lawyer was arrested, as the first step of extradition proceedings against him, during the
defendant’s trial.’” Upon his release, the lawyer asked {or a continuance because he was
in a state of “emotional shambles” and could not possibly proceed.” The court refused
to grant the continuance or to permit the lawyer to withdraw as counsel.?

The auworney in Stochr v. State™ had- filed motion papers with the court requesting
continuance because he had not completed the necessary pretrial discovery.® The court,
anxious to proceed, issued a writ of body attachment which ordered the sheriff to seize
the lawyer and bring him to court® The judge denied the motion for a continuance
and ordered the trial 10 begin®® In United States v. Ploeger,® the trial court denied
counsel’s request for a continuance and ordered the trial to begin on the same day that
counsel first appeared on the case.* The allorney told the court:

I have never seen the indicument, I have not done what 1 feel is necessary
relative to the investigation on the part of my client .. .. | know that the
[cJourt’s time is of great value, but I do feel personally that if this case should
go to trial today, . . . 1 would not be in a position to do the job that is desired
of me and required of me under the law inasmuch as 1 am not fully prepared
to proceed.®

The next day the jury returned its verdict and the court immediately sentenced the
defendant to twenty years in prison.®?

The right to effective assistance of counsel encompasses the right to have one’s
counsel adequately prepare and investigate the case.® The rationale for requiring ap-

™ Id, at 639 { Johnson, J., dissenting). In another murder wial in which the defendant received
the death penalty upon conviction, the trial judge refused to grant the defense request for a
continuance even after counsel stated that he was incompetent to proceed because of three personal
crises that occurred within the three months before the trial was scheduled to begin, Dillon v,
Duckworth, 751 F.2d 895, 897 (7th Cir. 1984). The defense counsel asserted that his fathier's
emergency heart surgery, his brother's motorcycle accident and resulting paralysis, and his wile
obtaining a divorce against his wishes had prevented him from preparing properly. Id. Counsel
had spent less than four hours with the defendant in a case that the state admiuted involved “an
immense armount of evidence ... to go through.” Id. at 900. The Seventh Circuit granted the
habeas corpus petition, holding that the trial judge's arbitrary denial of the continuance request
abrogated the defendant’s right 1o effective assistance of counsel. /4. at 898-99.

8 533 F.2d 939 (5ih Cir) (per curiatn), cert. denied, 429 U.S. 1002 (1976).

7 [d. at 940,

8 Id,

" Id,

% 263 Ind. 208, 328 N.E.2d 422 (1975).

® fd. at 213, 328 N.E.2d at 426.

2 Id,

8 1d. A more extreme example is presented in Creed v. United States, 156 A.2d 676 (D.C.
1959), where the trial judge refused Lo grant a continuance and ordered the trial to begin even
though the defendant had been arrested that same day, less than eleven hours earlier, When the
lawyer claimed he had had no time 1o investigate the charge, prepare for trial, or consult with his
client, the judge responded: "Go into the hallway and discuss the case with the defendant.” /d. at
677-78.

3 428 F.2d 1204 (6th Cir. 1970).

8 1d, at 1205,

8 1d,

& id.,

8 Judges are fully aware of the extreme importance of preparation. A survey of judges con-
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pointment of counsel at an early stage of the proceedings® is to ensure that the attorney
has adequate time to prepare the client’s defense.® As a practical matter, however, the
harm to the defendant is the same whether the lawyer is unprepared because he was
appointed at the last moment, or because even though appointed promptly, he has not
had timme 10 prepare because of the demands of his other cases.”

The principle that a defendant facing possible loss of liberty is entitled to a counselor
who is actually prepared, not just to counsel who has been given an adequate number
of days 1o prepare,® is not accepted by many courts. For example, a Missouri appeliate
court specifically held that “as far as a continuance on the ground that counsel is not
adequately prepared for trial is concerned, that in iself offers no grounds if counsel
had adequate apportunity to prepare,”*

ducted for the American Bar Foundation found that a majority of judges ranked preparation as
the most important factor determining a trial advocale’s competence. Maddi, Trial Advecacy Com-
petence: The judicial Perspective, 1978 Am. B. Founp. REs. ], 105, 144, Commentary to Standard 11-
1.1 of the A.B.A. Standards for Criminal Justice (1980 and Supp. 1986) emphasizes the necessity
of investigation and preparation:

The realist kinows that effectiveness at trial depends upon meticulous evaluation and

preparation of the evidence to be presented at trial. When the necessary evaluation

and preparation are foreclosed by lack of infurmation, the trial becomes a pursuit of

truth and justice only by chance rather than by design and generawes a diminished

respect for the criminal justice system, the judiciary and the attorney participants.
Id. See also Powell v. Alabama, 287 U.S. 45, 57 (1932} (sixth amendment protections extend o the
lawyer's pretrial performance when consultation, thoroughgoing investigation, and preparation are
vitally important); Wade v. Armontrout, 798 F.2d 304, 307 (8th Cir. 1986) (“[i]nvestigation is an
essential component of the adversary process”); Crisp v. Duckworth, 743 F.2d 580, 583 (7th Cir.
1984) (“[e]lfective representation hinges on adequate investigation and pre-trial preparation”);
Goodwin v. Balkcom, 684 F2d 794, 805 (11th Cir. 1982) (effective representation includes the
independent duty to investigate and prepare), cert. denied, 460 U.S, 1098 (1983).

8 Ser Chambers v, Maroney, 399 U.S. 42, 54 (1970) (“Unquestionably, the courts should make
every effort 1o eftect carly appointments of counsel in all cases.”); see also Coles v. Peyton, 389 F.2d
224, 226 {4th Cir.} ("[cJounsel for an indigent delendant should be appointed promptly™), cert.
dented, 343 U.S. 849 (1968). Some courts have instituted a per se rule that a rebuttable presumption
of inefiective assistance exists whenever counse! has been appointed so close 1o the beginning of
trial that he has not had sufficient time to prepare. See, e.g., Garlund v. Cox, 472 F.2d 875, 879 (4th
Cir. 1973).

% The Supreme Court, in Avery v. Alabama, 308 U.5. 444, 446 (1940), recognized that “the
denial of opportunity for appointed counsel to confer, to consult with the accused and to prepare
his defense, could convert the appointment of counsel into a sham and nothing more than a formal
compliance with the Constitution’s requirement that an accused be given the assistance of counsel.”
(citing Powell v. Alabama, 287 U.S. 45 (1932); Moore v. Dempsey, 261 U.S. 86 (1923)). See also
Reliford v. State, 140 Ga. 777, 778, 79 S.E. 1128, 1129 (1913), where the Georgia Supreme Court
interpreted the state constitutional requirciment of “benefit of counsel” to mean that counsel must
have a reasonable amount of time to prepare.

% One court, when it denied an appeal claiming ineffeciive assistance due to the counsel's lack
of preparation, inappropriately placed the responsibility on the defendant for the public defender’s
lack of preparation, See State v. Settle, 127 N.H. 756, 512 A.2d 1083 (1986). The New Hampshire
Supreme Court affirmed the trial court’s refusal to grant a significant continuance so that the lawyer
could prepare, stating that it was the defendant who “failed 1o take any meaningful sieps to contact
the public defender or to ensure that his defense was prepared.” Id. at 757, 512 A.2d 1083.

¥ One exception to this may be when the defendant’s williul failure to cooperate with his
counsel thwarts all of counsel's attempts w prepare a defense. See People v. Solomon, 24 1li. 2d
586, 590, 182 N.E.2d 736, 738 (1962) (because the defendant refused to cooperate with counsel,
he cannot complain that the court’s failure to grant a continuance led to a denial of a fair trial).

¥ State v, Belleville, 362 §.W.2d 77, 80 (Mo. C.. App. 1962} (emphasis in original) {citing State
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All too often the trial court insists on ordering to trial even the attorney who claims
to be “totally unprepared to begin” the trial.®* Perhaps one explanation for this is that
courts tend to minimize the amount of work required to prepare a case for (rial. In one
case, defense counsel was appointed to represent, just two days before jury selection, a
defendant who faced an eleven count indictment.” Testimony at trial included a civilian
informant, an undercover agent with the United States Drug Enforcement Administra-
tion, and tape recordings of numerous phone conversations.*® Even under such circum-
stances, the Seventh Circuit Court of Appeals found no abuse of discretion in the trial
court’s failure to grant a continuance because the lawyer’s “primary tasks were o read
and familiarize himself with the case file, and to prepare notes for trial."??

The First Circuit Court of Appeals, in Ranstrom v. Robbins,” also minimized the
importance of an attorney having time available for thorough preparation. The count
noted that “[w]hile an experienced advocate would seldom wish to ready even a simple
case for trial in a few hours, he might nevertheless — as many do — perform most
competently.”® Perhaps the prize for the most cavalier approach to this matter goes to
the Seventh Circuit for its response to an incttective assistance claim which asserted that
the lawyer did not prepare properly for the case due to the demands of his other cases.
In Matthews v. United States,'™® the court declared: “[W]e take judicial notice of the fact
that those who are the busiest and under the greatest pressure often perform with the
grealest skill, diligence and effectiveness.”!

[n most states, when the court appoints counsel to represent an indigent defendant,
the attorney must submit 1 voucher requesting payment for the time he has spent on
the case. Trial courts, however, may refuse to authorize payment for the out-of-court
time that the counsel claims 1o have spent investigaling and preparing the case, finding
that such work was not nceded. Obviously, such court action discourages actorneys who
represent the indigent {rom engaging in extensive preparation. When the attorney who
is refused reimbursement appeals, the appellate courts generally support the trial court’s
determination denying compensation, '®?

v. Clary, 350 S.W. 2 809 (Mo. 1961); State v. LeBeau, 306 5.W.2d 482 (Mo. 1957)). In Aldrich v.
Wainwright, 777 F.2d 630, 633 (11th Cir. 1985), the trial court, without finding that the public
delender was in fact prepared, denicd the request for a continuance becuuse it held that counsel
had had ample time 1o prepare. In that capital case in which the convicted defendant received the
death penalty, the attorney told the court that due to the demands of the heavy workload, he was
“totally unprepared” for wial. fd,

M State v, Harvey, 692 §.W.2d 290, 291 (Mo, 1985) {en hine) {counsel explained that he was
unprepared o proceed because of his involvement in a just completed murder case), The Court of
Appeals for the Eighth Circuic has recently emphasized the impropriety of forcing o trial an
unprepared tawyer. In Wade v. Armontrout, the Eighth Cireuit declared:

[Tlhe denial of a moton for continuvance is fundamentally unfair when it results in a

denial of a defendant’s constitutional rviglus. Here, it appears that (he denial of the

motion may have denied [the defendant] his right to a fair trial since his avorney

fuiled 1o adequately investigate the case and this may have prejudiced his defense.
7498 F.2d 304, 307 (8th Cir. 1986).

¥ United Staes v. Rodgers, 755 F.2d 533, 538 (7th Cir. 1985).

" I,

Y 1d, at 540,

" 44} F.2d 1251 (1st Cir), cert. denied, 404 1.5, 863 {1971).

¥ fd. at 125354,

W0 518 F.2d 1245, 1246 (7th Gir, 1Y75).

W td. at 1246 (emphasis acdded),

1 See, e.g., Hulse v. Witva, 306 N.W.2d 707, 710 (Towa 1981} (trial court’s failure to approve
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The defense lawyer’s duty 1o investigate the facts and circumstances of the client’s
case is well established.? Indeed, courts have recognized that monies must be provided
for tnvestigative assistance to indigent defendants in order to assure the constitutional
guarantee to an effective defense.'™ When a court appointed investigator fails to provide
“reasonably competent investigative assistance,” that failure could constitute a violation
of the defendant’s sixth amendment right to effective assistance of counsel. 1

Yet inequities persist in the quality of representation and case preparation provided
wealthy as contrasted to indigent defendants. The Texas Court of Appeals decision in
Hudson v. State illustrates that courts may close their eyés and pretend, or even insist,
that such is not the case.'™ The court appointed counsel representing the indigent
defendant reported to the appellate court reviewing the conviction: “1 very sadly suspect
that had | been refained at my normal rate, I'd have spent a great deal more time in
preparation.” " The appeilate court nevertheless denied the appeal,’®® and seemed more
concerned with counsel’s inappropriate candor than with the prejudice the defendant
suffered from the poor preparation of the case. The court stated: “We need not elaborate
the damage to our system of justice caused by such assertions. Instead, we invite these
assertions to the attention of the appointing judge for appropriate disciplinary action,” 0¥

Immediately upon appointment to represent an indigent defendant, counsel may
face the clear message that pleas, rather than preparation, are the goal. In Arkansas, all
appointed counsel for indigents are presented with instructions from the state circuit
courts that pleas are “recognized as an indispensable process in the orderly and efficient
transaction of business in the criminal courts.” Furthermore, the appointed counsel

reimbursement for counsel’s many hours of out of court research and preparation did not constitute
abuse of discretion); fu re Condemnation of Lands, 261 lowa 146, 153, 153 N.W.2d 706, 710 (1967)
{counsel's view of the amount of preparation required to satisfy his own professional ethics does
not bind court); Conway v. Sauk County, 19 Wis. 2d 599, 604, 120 N.W.2d 671, 675 (1963) (the
uliimate responsibility for deciding what investigation and preparation was required rests on the
court which is not bound by attorney’s determination).

103 See Standard 4-4.1 of the ABA Standards Relating to the Administration of Criminal Justice:

It is the duty of the lawyer 1o conduct a prompt investigation of the circumstances

of the case and to explore all avenues leading to facts relevant to the merits of the

case and the penalty in the event of a conviction. The investigation should always

include efforts to secure information in the possession of the prosecution and law

enforcement authorities.
Id. See alse Strickland v. Washington, 466 U.S. 668, 691 (1984) (“counsel has a duty to make
reasonable investigations or to make a reasonable decision that makes particular investigations
unnecessary”); Code v. Montgomery, 799 F.2d 1481, 1484 (11th Cir. 1986} (counsel's failure to
investigate deprived defendant of a fair wialy; House v. Balkcom, 725 F.2d 608, 617 (11th Cir.
1984) {counsel’s failure to investigate found "unconscionable” and violated defendant’s sixth amend-
ment rights); United States v. DeCoster, 487 F.2d 1197, 1204 (D.C. CGir. 1973) (counsel is obligated
to “conduct appropriate investigations, both factual and legal, to determine what matters of defense
can be developed™).

194 §¢¢ Smith v. Enomoto, 615 F.2d 1251, 1252 (9th Cir. 1980); Mason v. Arizona, 504 F.2d
1345, 1351 (Oth Cir. 1974) (citations omitted), cert. denied, 420 U.S, 936 (1975).

195 Stubbs v. Thomas, 590 F. Supp. 94, 100 (S8.D.N.Y. 1984).

18 675 5.W.2d 320 (Tex. Ct. App. 1984).

197 {d, at 322 (emphasis in original). Counsel added: I know that if [appellant] had been wealthy
and in a position to expend unlimited funds for fees and expenses, I'd have done much more by
way of preparation.” /d. at 323.

109 [, at 322.

109 1d, at 323 n.].
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“should ax soon as is practicedle after the appointment, and in the proper case, contact the
prosecuting attorney’s office and negotiate in good faith for a plea arrangement and
settlement.”t 1" Whereas clearly a plea entered because counsel is unprepared for urial
wotld be involuntary,' on appeal it is most diflicult for the defendant to prove that he
entered the plea solely because he feared going 1o trial with an unprepared atorney.

[1I. Tng New SurreME COURT STANDARD OF INEFFECTIVE ASSISTANCE FOR PLEAS OF
GuiLty: THE IMpact UpoN INDIGENT DEFENDANTS

Perhaps the crucial reason appellate review is notan answer for defendants “assisted”
by ineflective counsel''? is that most criminal cases are disposed of by plea'™ and are
never appealed. The defendant who had no trial must, on appeal, rely upon a record
that is unlikely to reveal counsel’s failings. This record contains no accounting of the
witnesses with whom the attorney should have conferred, the relevant legal research
that was not done, or the investigations not conducted. The record typically reflects little
more than the defendant’s waiver of his right w0 trial,'! his admission of the factual
allegations supporting the crime charged,*! that the plea was entered voluntarily,"'® and

1o Instructions of the Arkansas circuil courts to counsel appointed to represent indigent de-
fendants, scction on negotiated pleas, reprinted in Note, Criminal Law — Effect of Plea Bargaining on
Withdrawal of Guilty Plea After Sentencing, 23 ARk, L. Rev. 281, 285 n.26 (1969) (emphasis added).

111 United States v. Moore, 599 F.2d 310, 313 (9th Cir. 1979) (citing Colson v. Smith, 438 F.2d
1075 (5th Cir. 1971)).

112 For a discussion of the obstacles 1o proving an ineffective assistance claim and the reluctance
of courts to reverse convictions on such grounds, see Klein, The Emperor Gideon Has No Clothes: The
Empty Promise of the Constitutional Right to Effective Assistance of Counsel, 13 Hasrings Const. L.Q.
625, 632-38 (1986).

13 The Supreme Court, in Brady v. United States, 397 U.S. 742 (1970), upheld the constitu-
tionality of the plea bargaining process, /d.’at 753, The Court has recognized plea bargaining as an
indispensable part of the criminal justice system. See Blackedge v. Allison, 431 U S. 63, 71 (1977);
Santobello v. New York, 404 U.S. 257, 260-G1 (1971). Plea bargaining is now an accepted procedure
and is regulated by the Federal Rules of Criminal Procedure (Rule 11), the Model Code of Pre-
Arraignment Procedure (ALI, Model Code of Pre-Arraignment Procedure § 350.3), the Uniform
Rules of Criminal Procedure (NCCUSL, Uniform Rules of Criminal Procedure 443), and the
American Bar Association Standards Relating to the Administration of Criminal Justice (Chapter
14, Pleas of Guilty). In the Criminal Court of New York City, which in 1985 disposed of over
266,500 cases, only .5% of the dispositions resulted from trial verdicts. Qerice oF CourT AnMin,,
State oF NEw York, EigHTH ANNUAL REPORT OF THE CHIEF ADMINISTRATOR OF THE Courts 2—-8
(1986). In California, during fiscal year 1983-84, B1% of all cases in the superior courts resulted
in guilty pleas. JupiciaL Councii or CaL., 1985 AnnuaL Rerorr 119 (1984),

114 See Boykin v, Alabama, 395 U.8. 238 (1969).

15 Courts typically require the defendant to admit to the specific elements of the crime o
which he is pleading. See AMERICAN BAR Ass'N PROJECT ON STANDARDS FOR CRIMINAL JUSTICE,
STANDARDS RELATING TO PLEAS OF GuiLty, § 1.6 (even when the defendant indicates the desire to
plead guilty, “the court should not enter a plea judgment upon such plea without muking such
inquiry as may satisfy it that there is a factual basis for the plea”); United States ex rel, Dunn. v.
Casscles, 494 F.2d 397 (2d Cir. 1974) {a plea taken before the court determines whether & basis in
fact exists is unconstitutional). But see North Carclina v. Alford, 400 U.S. 25 (1970) (plea was
properly taken even though the defendant refused to admit to the facts of the crime with which
he was charged).

U6 See Brady v. United States, 397 U.S, 742, 750 (1970). In Shelton v. United States, 246 F.2d
571, 572 n.2 (1957), the Fifth Circuit declared that a plea is voluntary if it is not “induced by threats
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that the defendant knew the elements of the crime to which he pled."”

The Supreme Court held in Tollett v. Henderson''® that once a defendant admits in
court that he is in fact guilty of the crime with which he is charged, he may not
subsequently raise claims alleging deprivation of constitutional or procedural rights that
occurred prior o his guilty plea.''® Therefore, the defendant, by pleading guilty, will
not be able to claim an illegal search or a coerced confession,? challenge the composition
of the grand jury that indicted him, 2! or challenge the sufficiency of the indictment on
which he is charged.i22

The primary basis for an appe:;l after a guilty plea is a claim that counsel's incom-
petence interfered with the plea's truly “voluntary” and “knowing” nature.'® If the
defendant seeks (o obtain coliateral reliet through a habeas corpus petition, the court
could grant a hearing to afford the defendant-petitioner opportunity o go beyond the
record. The defendant, however, has the burden of convincing the district court that
the hearing is needed, and this burden is a very difficult one to meet when the defendant
has pled guilty.

The burden has become even greater since the Supreme Court's decision in Hill v.
Lockhart.'* In Lockhart, the defendant’s lawyer misinformed him that if he pled guilty
he would become eligible for parole after serving one third of his sentence instead of
correctly informing the defendant that one half of the sentence must be served before
parole eligibility. The Court held that the district court did not err in declining to hold
a hearing on the ineffective assistance of counsel claim.2

It is hard to imagine counsel being more inéffective in the plea situaton than, as in
Lockhart, incorrectly informing the defendant about the period of mandatory incarcer-

(or promises to discontinue improper harassment), misrepresentation {including unfulfilled or
unfulfillable promises), or perhaps promises that are by their nature improper as having no proper
relationship 1o the prosecutor’s business (e.g. bribes).”

"7 See Henderson v. Morgan, 426 U.S. 637 (1976). The Appendix o Chapter 14, Pleas of Guilty
of the ABA Standard Relating 10 the Administration of Criminal Justice, pravides “Suggested
Questions for the Court o Ask in Taking a Guilty Plea,” which include the following:

I. Have you fully discussed the case with your attorney and explained to him (or her)
everything you know about it?

2. Has your attorney discussed with you the defense that might be available to the
charge(s) and has he (or she) given you the benefit of his (or her) advice?

3. Are you satisfied with Mr. [or Ms.]'s representation of you in this matter?

ne 411 US. 258 (1973).

He Id.

120 Parker v. North Caroling, 397 U.S. 790 (1470).

12! Rabinowitz v. United Swates, 366 F.2d 34 (5th Cir. 1966).

122 Russell v. United States, 369 U.S. 749 (1962). But see Haynes v. United States, 390 U.S. 85
(1968) (Court found that defendant’s challenge to the constitutionality of the statute 1o which he
pled guilty was properly raised on appeal); Menna v. New York, 423 U.S. 61 (1975) (per curiam)
{(double jeopardy claim may be raised on appeal after a guilty plea).

2 Tollett v. Henderson, 411 U.8, 258, 267 (1973}, For the plea to be “knowingly” entered, the
defendant must understand the nature of the churges against him and the maximum sentence he
would face if convicted; he must understand that by pleading guilty he is waiving his right wo a trial
by jury, his right to confront any witness that westifies against him, his right to subpoena witnesses
to testify for him, his right 1o require the prosecution to prove his guilt beyond a reasonable doubt
at a trial in which he cannot be compelled o testity.

306 8. Ci. 360 (1985).

125 0d, a1 371,
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ation that would result from his guilty plea.!?¢ Justification for wolerating plea bargaining
relies on the assumption that a knowledgeable defendant with the advice of competent
counsel rationally compares the punishment he would receive if he pleads guilty with
that he would be likely to receive if convicted.

An attorney who has assured his client that he would be cligible for release from
prison at a time when he would in fact not vet be eligible, has prevented his client from
making an informed and intelligent assessment of the consequences of the plea. The
ABA’s Standards Relating to the Administration of Criminal Justice instruct the court that it
should not accept a guilty plea without first determining that the defendant understands
the minimum amount of time that he must serve,'??

The Supreme Court had, in fact, stated in Kercheval v. United States'®® that in order
to be valid a guilty plea must be “made voluntarily after proper advice and with full
understanding of the consequences.”'®® The Court added that a plea must be vacated if it
was “unfairly obtained or given through influence.”1 Yet the Lockhart Court established
a new standard, and ane that will most certainly make it more difficult for an indigent
defendant, represented by a public defender with oo liule time 10 provide proper
counsel, to seek redress.

Before Lockhert, the standard for assessing counsel’s effectiveness when entering a
guilty plea for the client was that enunciated in McMann v Richardson.t®t The pled’s
validity depended on whether the counsel’s representation “was within the range of
competence demanded of attorneys in criminal cases.”™* Oune would certainly expect
attorneys to be sutficiently competent so as to inform correctly their clients of the amount
of prison time they would serve il they enter a plea.™™ In Lockiurt, the Court imposed

1% See United States ex rel. McGrath v. LaVvallee, 319 F.2d 308, 314 (2d Cir. 1963) (*a fair
description -of the consequences attendant upon the prisoner’s choice of plea ... [is] nanifestly
essential 1o an informed decision on the part of the prisoner”).

127 STANDARDS RELATING TO THE ADMINISTRATION OF CRIMINAL JusTice, Standard 14-1.4(ii) (2d
ed. 1982).

128 274 11.5. 220 (1927).

129 [d, ax 223 (emphasis added); see also United States v. Lester, 247 F.2d 496, 501 (2d Cir. 1957)
(a plea is not “voluntary” unless the defendant is fully aware of the consequences of the plea).

130 Kercheval, 274 U.S. at 224,

131357 U.S. 759 (1970).

132 Id. at 771, Such vague, generalized standards have prevailed in the federal appellate court
decisions evaluating the overall representiation provided by counsel. See, e.g., Goaper v. Fitzharris,
586 F.2d 1325, 1330 (Uth Cir. 1978) (representation should be that of a “reasunably competem
attorney acting as a diligent conscientious advocate™); Mavzulio v, Maryland, 561 F.2d 540, 543 (4th
Gir. 1977) (lawyers should demonstrate “range of competence demanded of attorneys in criminal
cases”); United States v. Easter, 539 F.2d 663, 666 (8th Cir. 1976), cert. denied, 434 U.S. 844 (1977)
(lawyers are required to “exercise the customary skill and diligence that i reasonable compeient
attorney would perform under stnilar cireumstances™),

193 Misinforming once’s client in a plea setting has been Tunnd o constitute ineffective assistance
of counsel. See, e.g., Cooks v. United States, 461 F.2d 530 (5th Cir. 1972) (mtorney told his client
that if he did not plead he might be sentenced on conviction o a term of sixty years, but the
maximum sentence allowed was ouly ten years); Mosher v, LuVallee, 351 F. Supp: L1101 (S.D.N.Y.
1973), aff'd, 491 F.2d 1346 {2d Cir), cert. denied, 416 U8, 906 (1974) (counsel told defendant tha
the judge had promised to sentence him to a maximum terin of sixteen years, but the judge made
no such promise and imposed a significantly harsher sentence); see also Bell v. Alabama, 367 F.2d
243, 247 (5th Cir. 1966), cert. denied, 386 U.S. 916 (1967) (counsel’s advice to plead guilty swithout
a full explanation of the plea’s consequences requires reversal and is ineflective assistance per seb.
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the additional requirement that the defendant must show a reasonable probability that
but for counsel’s errors, he would not have pleaded guilty and would have insisted on
going to trial.'*

Justice Rehnquist’s opinion of the Court makes clemr that one intention of the
Lockhart decision was 10 give notice to lower courts to be wary of finding ineffective
assistance of counsel in plea bargaining.'*® Justice Rehnquist stated: “We believe that
requiring a showing of ‘prejudice’ from defendants who seek 1 challenge the violation
of their guilty pleas on the ground of ineffective assistance of counsel will serve the
fundamental interest in the finality of guilty pleas . ...""% The Court also indicated that
because the vast majority of criminal convictions result from pileas, the need for finality
is especially great.’®?

The Lockhart standard is an’ extraordinarily harsh one; its unfairness is barely tem-
pered by the Court’s desire for finality. The primary objective of our criminal justice
system must be justice, not finality and judicial economy. It does not seem appropriate
to tell the defendant who received incorrect information from an attorney so pressured
with cases in a system “in which the need simply to dispose of cases has overshadowed
everything else”:#8 that he has no recourse because “of the fundamental interest in the
finality of guilty pleas.”'3?

Public defenders often use plea bargaining not because it is in their chents best
interests, but because it has become “a necessary technique to deal with an overwhelming
caseload.”*40 Public defender office managers often encourage plea bargaining as a means

134 Hill v, Lockhart, 106 3. Ct, 366, 370 (1985). In Hill, the Court applied the Strickland standard
for determining ineffective assistance of counsel, which it articulated a year earlier, o the plea
bargaining context. For a discussion of Strickland, see infra notes 221-24 and accompanying text.

'3 For an example of a district court relying on Lockhart 1o find that counsel did not provide
ineffective assistance even though counsel failed 10 inform the defendant of collateral consequences
of the plea, see Hartman v. Lack, 625 F, Supp. 786, 788-91 (W.D. Tenn. 1986).

136 Hill v. Lockhart, 106 8. Ct. at 370 (emphasis added). Yet the Court twenty years earlier, in
Fay v. Noia, 372 U.5. 391 {1963), and Townsend v. Sain, 372 U.S. 293 (1963), chose to emphasize
the rights of the individual over the need for “finality.” The fay Court stated that “conventional
notions of finality . . . cannot be permitted to defeat . .. constitutional rights of personal liberty.”
372 U.S. at 424.

137 Hill v. Lockhart, 106 S. Ct. at 370. The Court cited with approval its earlier decision in
United States v. Timmereck, 44} U8, 780 (1979), which in turn quoted the dissenting opinion of
then Circuit Judge Stevens in United States v. Smith, 440 F.2d 521, 528-29 (7th Cir. 1971) (Stevens,
J. dissenting):

Every inroad on the concept of finality undermines confidence in the integrity of our
procedures; and, by increasing the volume of judicial work, inevitably delays and
impairs the orderly administration of justice. The impact is greatest when new grounds
for setting aside guilty pleas are approved because the vast majority of criminal
convictions result from such pleas. Moreover, the concern that unfair procedures may
have resulted in the conviction of an innocent defendant is only rarely raised by a
petition to set aside a guilty plea.
Lockhart, 106 8§, Ct. at 370.

158 CRiMINAL CourTs CoMM. OF THE AssoC. OF THE BAR OF THE CiTy oF NEw YORK, SAVING
THE CrRIMINAL CoDE: A REPORT ON THE CASELOAD CRISIS AND ABSENCE OF TRIAL CAPACITY IN THE
CrimiNaL CourT oF THE Crry oF NEw Yorx 2 (1983).

138 Hill v, Lockhart, 106 S. Cv. at 370.

ue S, Bive & S. RosENFELD, THE QUALITY oF JusTiCE IN THE Lower CrimiNaL CourTs oF
MerropoLiTaAx Bostor 32 (1970) (describing the use of plea bargaining by the Massachusetts
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of reducing caseload. Indeed, plea bargaining has become critical to the very survival of
many public defender offices.'#t Cliems of such defender offices may be all too aware
of the pressure on their attorneys to plead them guilty. 2

Given the sparseness ol the record when a plea is taken, proving prejudice Lo courts
that desire finality will be most difficult. The Court in Loekhart uses the exunmple of the
lawyer who fails to inform his client about a possible affirmative defense in order to
illustrate how the prejudice test would operate: “[Tlhe resolution of the ‘prejudice’
inquiry will depend largely on whether the affirmative defense likely would have suc-
ceeded at trial.”12 It is, however, virtually impossible for a state appeals court, relying

Defenders Committec), A Michigan study revealed that appointed counsel pled (heir clients guilty
more than twice as frequently as did privately retained counsel, See Levine, Preventing Defense
Counsel Error — An Analysis of Some Ineffective Assistance of Counsel Claims and Their Implications for
Professional Regulation, 15 U, Tor, L. Rev. 1275, 1325 n.208 (1984), An analysis of a Louisiana
public defender office revealed that, when first meeting with their clients, defenders conducted
only a perfunctory interview which elicited no personal data from the defendant and failed to
probe into the facts, AMeERIcAN Univ. CriminaL Courr TECHNICAL ASSISTANCE PROJECT, AN Evar-
UATION OF INDIGENT CRIMINAL DEFENSE SYSTEMS IN THE UNITED STATES Final Report 408 (1976).
“The interview was simply geared toward inducing the defendant to plead guilty, and this seems
to be the general spirit of the . .. office.” Id. Sce also D. Oaks & W, LEnman, A CrIMINAL JUSTICE
Sys1eM AND vHE INDIGENT 1568 (1968} (public defenders plead their clients guilty more often and
take fewer of their cases to trial than do private attorneys); R. SPANGENBERG & P. SmrrH, EvaLuaTion
of Parriat STATE FUNDING FOR PuBLIC DEFENDER SERVICES IN INDIANA 27 (1986} (in many countics
insutficient funding and substantial caseloads lead counsel to plead their clients guilty rather than
take cases to trial); L. SiLveErsTEIN, DEFENSE OF THE Poox 55-50 (1965).

A study of 399 defender agencies revealed that as antorney caseloads increased, so did the
rate of guilty pleas. National, LEGAL Aip aNp DEFENDER Assoc., INDIGENT DEFENSE SYSTEMS
ANALYSIS (1978), noted in AMERICAN BAR Assoc. STANDING CoMM. ON LEGAL AID AND INDIGENT
DereNpaNTS, CRIMINAL DEFENSE SERVICES FOR THE POOR: METHODS AND PROGRAMS FOR PROVIDING
Lecat. REPRESENTATION AND THE NEED FOR ADEQUATE Fivancing app. F-1 (1982). The situation in
the Denver Public Defender Office was described as follows: “The overflowing dockets make it
necessary that most of [the defenders'] cases be disposed of as quickly as possible.” Note, Comparison
of Public Defenders” and Private Attorneys’ Relationships with the Prosecution in the City of Denver, 50 Dun,
L.J. 101, 123 (1973).

42 A study of public defender clients in Denver concluded that pressure by their lawyers to
plead gutlty was a frequent complaint, and was responsible for clients failing to have confidence in
their defenders, A typical client comment was: “The first thing that comes to the public defender's
mind is to cop out.” Wilkerson, Public Defenders as Their Clients See Them, § Am. . Crim. L. 141,
14344 (1972). In United States v. Tateo, 214 F. Supp. 560, 563 (1963}, the defense counsel urged
his client 1o plead guilty by saying, “I can’t gamble with your life. We can't go on with the trial; 1
won't let you.”

43 Hill v. Lockhart, 106 §. Ct. 366, 371 (1985} (citing Evans v. Meyer, 742 F.2d 371, 375 (7th
Cir. 1984)). The test set out by the Court is not one that would satisfy a defendant's cluim of "I ]
had known that, I would not have pled guilty.” The Court elaborated:

In many guilty plea cases, the "prejudice” inquiry will closely resemble the inquiry
engaged in by courts reviewing ineffective assistance challenges 1o convictions obtained
through a trial. For example, where the alleged error of counsel is failure to investigate
or discover potentially exculpatory evidence, the determination whether the evidence
“prejudiced” the defendant by causing him to plead guilty rather than go to trial will
depend on the likelihoed that discovery of the evidence would have led counsel lo
change his recommendation as to the plea. This assessment in turn will depend in
large part on a prediction whether the evidence likely would have changed the outcome
ol atrial .. .. [TThese predictions of the outcome at a possible trial, where necessary,
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on the plea record, to evaluate “likely success.” Even if the district court decides to grant
the defendant’s petition for a hearing, the court’s concluston is likely to be that cited by
Justice Rehnquist as part of the Court’s affirmative defense illustration: “It is inconceiv-
able to us . .. that [the defendant] would have gone to trial . . . or that if he had done
so . .. would have been acquitied.”1# :

The requirement that in order for a defendant to obtain relief from a plea in which
he was not afforded the effective assistance of counsel he must show that he would have
gone to trial and perhaps have been acquitted, overlooks the many serious ways a
defendant suffers from inadequate counsel. Because true plex negotiation often is as
adversarial as a trial itself, the lawyer must actively atempt to achieve the most advan-
tageous plea bargain for his client.

The ABA Criminal Justice Standards clearly instruct the attorney that “[u]nder no
circumstances should a lawyer recommend to a defendant acceptance of a plea unless a
full investigation and study of the case has been completed, including analysis of con-
trolling law and the evidence likely to be introduced at trial.”"5 A lawyer acting in a
competent manner, through speaking to both defense and prosecution witnesses, might
well discover weaknesses in the prosecution’s case that could lead to a reduction in the
plea offered.

A thorough search for facts may be crucial to the lawyer's ability to present the most
favorable information about the defendant and the charge to both the prosecutor and
the court. Yet the unfortunate defendant, assigned an overburdened public defender
who does nothing more than convey the prosecutor’s offer and thereby fails 1o discover
what may be critical information, has no remedy. Counsel who is not able 1o guide his
client with information pertaining to the likelihood of a conviction and the strength of
the prosecution’s case, is of little assistance at all,'+

IV. THE EMPHASIS OF THE JUDICIARY ON THE RAPID PROCESSING OF CASES

The unfortunate reality in the criminal courts today is that the judge's primary
concern is not with the adequacy of the representation provided by overburdened
defenders, but rather 10 convey the message with which the eriminal justice system is
most concerned: move the calendar and process cases as rapidly as possible.'* A recent

should be made objectively, without regard for the “idiosyncracies of the particular
decisionmaker.”
Id. (citation omitted). The Leckhart Court fails to explain how a court could conclude that a diftferent
trial outcome would have occurred when no trial record exists w examine.

144 ]d

115 STANDARDS RELATING TO THE ADMINISTRATION OF CRIMINAL JUSTICE § 4-6.1(b) (Supp. 1986).
The “duty 1o investigate exists regardless of the accused’s admissions or statements 10 the lawyer
of facts constituting guilt or the accused's stated desire o plead guilty.” /d. at § 4-4.1.

148 A survey of 548 Chicago lawyers evaluated the “skills and areas of knowledge considered
important to the practice of law.” Of the survey's twenty-one items, two were rated the most
important: “fact gathering” and “capacity to marshall faéts and order them so that concepts can be
applied.” F. ZEMans & V. ROSENBLUM, THE MAKING oF A PusLic Proression 104—08, 125 (1981).

147 See McLaughlin v. Royster, 346 F. Supp. 297, 300 {1972) (plea bargaining pracess “contem-
plates the pursuit by counsel of factual and legal theories in order to reach a conclusion as to
whether a contest would best serve the attorney’s client’s interest”).

18 Sociologist Abraham Blumberg, in his analysis of urban criminal courts, concluded: “It is a
basic fact of bureaucratic life [in the criminal courts] that production and production figures are a
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newspaper account of a day in a New York State Supreme Court courtroom'® reveals a
remarkable example of the problem.'® Rather than adjourning the case of one of two
co-defendants who had no lawyer in a burglary case, the judge appointed a lawyer from
those present in the courtroom waiting on other matters. Once the counsel came up,
the judge informed counsel and defendant that the prosecutor’s offer, in exchange for
a plea, was a sentence with a minimum jail term of two years and a maximum of four.
The judge then instructed the just appointed liwyer of the court’s policy regarding the
case: "After today, it's 3 to §, after that it's 4 to 8. The judge then added: "lf they are
ever going to plead, oday is the time to do it."1% So much for the ABA Standards which
imstruct the judge of his responsibility in plea cases: “[T]he court shoukd not accept the
plea where it appears that the defendant has not had the effective assistance of coun-
sel.”%2 8o much for the Supreme Court mandate that the defendant must be given
reasonable opportunity to consult with counsel, “otherwise, the right to be heard by
counsel would be of little worth.”'% So much for the ABA Standard instructing the
lawyer that he must conduct a full investigation and study of the case, including the
controlling law and evidence likely to be introduced at a trial, before giving any rec-
ommendation concerning a plea.'™

The judge's only concern was complying with the technicality that a human body
with a Juris Doctor degree stand next to the defendant in court.'s The presence of

fedsh ... and they are therefore ahost blindly worshipped.” A, BLumaers, CriMINAL |usTice 50
(1957).

W8 For One Zealous fudge, Havd Bargaining Pushes Cases Through the Courts, N.Y. Tines, Apr. 29,
1985, at B1, col. 1.

0 Remarkible not in that it presemts an unusual occurrence but in that it is so illustrative of
the hypocrisy in the system, .

MEd at B, col. 2. The President’s Commission on Law Enforcement and Administration of
Justice, in its report, The Challenge of Crime in a Free Society (1967), concluded that plea bargaining
practices “present the greatest potential abuse when the sentencing judge becomes involved in the
process as a party o the negotiations, as in some places he does.” fd. at 135,

B2 STANDARDS RELATING TO THE ADMINISTRATION OF CraMiNal Justice, § 14-1.4(c) (Supp.
1986). The Commentary to Standard 14-1.3 states: “Because it is seldom possible 10 engage in
effective negotiations minutes before the defendant is called upon to plea, a reasonuble interval
should clapse between assignment ol counsel and the pleading stage.” See also Gaines v, Hopper,
575 F.2d 1147, 1149-50 (5th Cir. 1978) (“Informed evaluation of potential defenses to criminal
charges and meaninglul discussion with one’s client of the realities of his case are cornersiones of
clfcctive assistance of counsel.”).

8 Classer v. United States, 315 U.S. 60, 75 (1942); see also Van Moltke v. Gillies, 322 1.5, 708,
721 (1945} {in order or counsel (o professionally advise the defendant about a plea he must make
an independent investigation of the facts, circwmstances, pleadings, ind laws involved).

™ See supra note 145 and accompanying text. See also Crisp v, Duckworth, 743 F.2d 580, 583
(7th Cir. 1984) ("1 A|s a general rule an attorney must investigate a case in order (o provide minimally
competent professional represemation.”); Davis v. Alubama, 596 F.2d 1214, 1217 (Gth Cir. 1979
(there is no effective assistance if' counsel does not investigate sources of evidence which may be
helptul to the defense); United States v. Simpson, 475 F.2d 934, 939 (D.C. Cir. 1973) (Bugelon, C.
J.. dissenting) (“unless counsel has acquired a (ull grasp of the facts and law of the case before he
counsels a client to enter a plea of guily, his dient cannot enter a knowing and voluntary plea™).

183 The lawyer who complies with the judge’s demands may subject himself to disciplinary
proceedings and a malpractice suit. See supra notes 42—43. See also Holt v. Whelan, 388 Mich. 50,
53, 109 N.W.2d 195, 196 (1972} (root problem which led to disciplinary proceedings against attorney
wats “the failure of the trial couri . . . 10 observe the constitutional, statutory and court rule require-
ments in taking a guilty plea”). :
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counsel was, in the court's eyes, merely a legal formality, a precondition for the court’s
efforts 1o obtain a plea. Yet the very reason for requiring counsel is to avoid just the
type of perlunctory process this judge created. The Argersinger v. Hamlin'® Court man-
dated counsel because of its concern that the heavy volume of cases where defendants
could not afford counsel and therefore did not have a lawyer “may create an obsession
for speedy dispositions, regardless of the fairness of the result.”? The Supreme Court
held in Argersinger that “[cJounsel is needed so that the accused may know precisely what
he is doing, so that he is (ully aware of the prospect of going to jail or prison, and so
that he is treated fairly by the prosecution.”' To (his, the Court should have added,
“and by the judge.”

The unique aspect of the New York State Supreme Court travesty was that four
weeks belore the newspaper report of the above incident, that same judge auended a
colloquium on the inelfective assistance of counsel,’ and alter elaborating on the
breadth of his experience with the system informed the audience that “I think plea
bargaining is a fair, legitimate, necessity, and a good option for the criminal Jjustice
systen.”"™ The judge then cavalierly added: “Any defendant who wants to go to trial
goes to trial,”1%! as though the judge had not done a great deal to “persuade” the above
detendant that it was certainly in his best interest to decide quickly to plead guilty. After
that defendant refused (o plead so hastily, the judge controlling the “fair” procedure
then increased the punishment to be given the defendant for not succumbing to the
Jjudge’s pressure. No longer would the judge continue to offer only “3 to 6 at the next
court appearance. The judge told the defendant and his counsel: “We'll make it very
easy. 1t's 4 to 8 after today. Let’s play hardball."1s2

It might well be that such court pressure violates the defendant’s fifth amendment
right against self-incrimination. [t is clear 10 the defendant that if he exercises his
constitutional right to remain silent, i.e., to rot plead guilty, he will be punished later for
that action.'* Individuals generally can be forced to 1estify in ways that may incriminate
themselves only if they are offered immunity from prosecution based on those state-

156 407 U.S. 25 (1972). See also infra note 168,

157 407 U.S. at 34.

158 1,

4 See Colloguium: Effective Assistance of Counsel for the Indigent Criminal Defendant: Has the Promise
Been Fulfilled?, 14 N.Y.U. Rev. L. & Soc. Cuance 1 (1986).

19 1d, at 188 (remarks of Judge Harold Rothwax) (emphasis added).

16 {d.

162 For One Zealous fudge, Hard Bargaining Pushes Cases Through the Courts, N.Y. Times, Apr. 29,
1985, at BL. The judge's treaument of the proceeding would appear to violate standard 6-1.1(c) of
the ABA Standards for Criminal Justice, Special Functions of the Trial Judge (1980): *The trial judge
should be sensitive to the important roles of the prosecutor and defense counsel; and the judge's
conduct toward them should manifest professionat respect, courtesy and fairness.” The conduct
iltustrated by this judge hardly enables the judiciary 1o “stand as a symbol of evenhanded justice.”
See U.S, v. Gilligan, 256 F. Supp. 244, 254 (1966).

1% A coerced guilty plea is certainly one form ol a coerced confession. The fifth amendment
mandates that no person “shall be compelled in any criminal case to be a witness against himself.”
U.S. Consr. amend. V. The Supreme Court, in Brown v. Mississippi, 297 U.S. 278, 286 (1936),
held that states were prohibited by the fourteenth amendment's due process clause from using
coerced confessions against an individual. In Malloy v. Hogan, 378 US. 1, 6 (1963), the Court,
declaring that the fifth amendment privilege against compulsory self-incrimination was the essential
mainstay ol the American system of criniinal prosecution, explicitly held that the fourteenth amend-
ment protected the privilege against abridgment by the states.
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ments. It is only after granting such inununity that the state can penalize the noncom-
plying individual for remaining silent. Yet in the plea bargaining situation, the defendant
is far from receiving immunity and will be convicted of the crime immediately upon
acknowledging his guilt. The Constitution does not allow a suspension of constitutional
rights in the name of judicial expediency or bureaucratic efficiency.'s

The judge-imposed pressure upon counsel to dispose of cases is a nationwide phe-
nomenon,'® Even the Supreme Court has noted that “crowded calendars throughout
the Nation impose a constiant pressure on our judges 1o finish the business at hand.” 1

184 The Supreme Court has never specifically addressed the issue of judicial coercion of a plea.
In Brady v. United States, 397 U.S. 742 (1970), while upholding the overall constitutionality of plex
bargaining, the Court statec;

We here inake no reference to the sivtion where the prosecutor or judge, or buth,
deliberately employ their charging and sentencing powers 1o induce @ particatar
defendant 1o tender a plea of guilty, In Brady's case there is no claim . . . that the trial
judge threatened Brady with a harsher sentence i convicted after erl in order o
induce him to plead guilty.
Id. at 751 w8, Nine years kater, in Ramsey v. New York, 440 U.S. 444 (1979), the Court withdrew
its inittal grant of certiorari and did not, thctclnre, determine whedier the defendant’s due process
rights were violated when the tial judge had induced the defendant to plead guilty by informing
him that upon conviction, the judge would impose a sentence which was more than twice as great
as the plea olfer. Subsequent o Brady, the Count did hold that a plea is not invaluntary because of
prosecution threats o re-indict the defendant on more serious charges i he vefused 10 plead guilty
to the original indictment. Bordenkircher v. Hayes, 434 U.S. 357 (1978). But the Court’s reasoning
focused on plea bargaining as an integral part of the adversary system, and did not exwend to
judicial coercion:
Plest bargaining flows from the “mutuality of advantage™ 1o defendants and prosecu-
tors, cach with his own reasons tor wanting to avoid trial ... [ TThis Court has nec-
essarily accepted as constitutionally legitimate the simple reality that the prosecutor's
interest at the bargaining table is to persuace the defendant to forego his right to
plead not guily.
Id. at 363-64 (1978) (citations omitted).

8 Such conduet by judges, in many cases, does little to encourage public respect for the
administration of justice. Stundard 6-1.3 of the ABA Suandards for Criminal Justice states in full:
“Fhe iyl judge’s appearunce and demeancr should reflect the dignity of the judicial office and
enhance public confidence in the adminisiration of justice. The wearing of the judicial robe in the
courtroom will contribute t6 these goals.” Not even the judicial robe will compensate for conduct
which, at the very least, appears to emphasize rapid disposition rather than a careful consideration
of the matter before the court, See also ABA Code ol Judicial Conduct {1972) Canon 3A{3): “A
Jjudge should he patient, dignified and courteous o litigants . . . lawyers, and others with whom he
deals in his offictal capacity.” .

15 Arizona v, Washington, 434 U.S. 497, 516 (1978). See also Alschuler, Cowrtroom Miseonduct by
Prosecutors and Trial fudges, 50 Tex. L. Rev. 629, 679 (1972) (“{M]any trial judges scem o have
become fas] preoccupied with ‘moving’ cases as wratfic policemen are with moving vehicles. Moreaover,
the techniques that they employ are not entirely dissimilar.”); Harris, Anrals of Law — In Criminal
Court, New YORKER, Apr. 14, 1983, a1 45, {(Harris described the Chief Justice of the Boston criminal
couri as being concerned exclusively with clearing his calendar, with the result that “fh]is lawbook
containg no Constitution, no rules of evidence, no legal niceties like presumption of innocence or
due process.”); Levin, Dely in Five Criminal Courts, 4 ). LecaL Stun. 83, 90 (1975) (an analysis of
criminal courts in Chicago, Minneapolis, Pittsburgh, and the District of Columbia revealed that
coping with e court caseload was the most inmediate pressure facing judges, and that “the judges
tend to emphasize processing their caseload as an end in itself rather than as a means lor achieving
other gouls™); Bronx Bar Groupr Criticizes Judges, N.Y. Times, Mar, {0, 1965, at 51, col. 1 {the bar
association charged that “mass assembly-line” justice pressured defendants into pleuding guilty in
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A recent nationwide United States Department of Justice survey of judges and court
administrators identified excessive caseloads as the major problem facing the criminal
Justice systemn.'®” In some instances, courts have even been found to inadequately advise
defendanus of their right o counsel'®® and to hastily coax a guilty plea and impose a
sentence upon the lawyerless defendant.' Waiving the constitutional right 1o effective
assistance of counsel is no less significant to an accused who must decide whether to
plead guilty than it is to an individual standing trial 17

It is, for most individuals, only an attorney who can explain properly the options
available and the risks and ramifications of each, so that any decision by the defendant
to plead guilty would be a “knowing” one.'” Attorneys from the Georgia Association of

violation of their legal rights, and that the judges were motivated by their desire to improve their
record of quick dispositions),

T NatioNaL INSTITUTE OF JUsTICE, UNITED STATES Dir't oF JUSTICE, ASSESSING CRIMINAL
Justice Nekns 3 (1984). Three times as many judges mentioned cxcessive caseloads as mentioned
the next highest ranking concern. fd. The presiding judge of the Cleveland criminal courts com-
pared attempting to manage his caseloads 1o “trying 1o house the Sears, Roebuck & Co. operation
in a neighborhood garage,” Criminal Court Pace Quickens; Backlog Cut, Cleveland Plain Dealer, Apr.
3, 1968, a1 11, col. 3.

1688 The Supreme Court, in Argersinger v, Hamlin, 407 U.S. 25, 37 (1972), held that no one
could be imprisoned for any offense, be it classificd as petty, misdemeanor, or felony, unless the
individual had been represented by counsel, The only exception was if the defendant had given a
“knowing and intelligent waiver” of that right te counsel. Id.

18 In 1980, an inspection team representing the ABA Standing Committee on Legal Aid and
Indigent Defendants examined representation of indigent defendants in Saginaw County, Michigan.
The final report found that “in a number of presentments observed by the inspection team,
defendants in open court were inadequately advised of their right 10 an attorney, a guilty plea was
accepted, and sentence was immediately imposed.” AMERICAN BAR Ass'N STANDING ComM. ON LEGAL
AID AND INDIGENT DEFENDANTS, CRIMINAL DEFENSE SERVICES FOR THE Poor — METHODS aND
PROGRAMS FOR PROVIDING LLEGAL REPRESENTATION AND THE NEED ¥OR ADEQUATE FINANCING 29
(1982). In Tucker v. City of Montgomery Bd. of Comm’rs, 410 F. Supp. 494 (M.D. Ala. 1976), the
district court found that on occasion, trial courts took pleas from indigents without informing them
that they could be represented by appointed counsel. fd. at 507, The court stated that “[t]his practice
would, of course, tend 10 deprive indigents of the assistance of counsel in making the initial
determination of whether or not to plead guilly.” Jd. A five volume study of nine municipal court
systems, financed by the Law Enforcement Assistance Administration, found enly token compliance
with the Supreme Court vuling in Argersinger that without a knowing and intelligent waiver of the
right to counsel, no one may be imprisoned. The study found wide misuse of the waiver rule. In
some coutts waivers were obtained in 95% of the cases, and it was “assumed that a defendant has
waived counsel unless he aggressively asserts this right.” Right te Counsel Ruling Gets Token Compliance,
L. A. Daily )., Nov. 17, 1975, at |, col. 6. See also ABT Associares, CRIMINAL DEFENSE TECHNICAL
ASSISTANCE PRrojECT, [IMPROVING INDIGENT DEFENSE SERVICES ix SouTH CaroLINa: A Cost FSTIMATE
39 (1983) (represemation for indigents in the magistrate/municipal court, where the maximum
sentence is thirty days in jail, is virtually nonexistent).

170 See Williams v. Kaiser, 323 U.S. 471, 475 (1945).

7 In Boykin v. Alabama, 395 U.S. 238, 242 (196Y), the Court held that the waiver standard
that applied to other constitutional rights, including the right o counsel, also applied 10 guilly
pleas. The requirements for a knowing waiver of the right to counsel when a guilty plea is entered
were enumerated in Justice Bluck’s plurality opinion in Von Meltke v. Gillies, 332 U.S. 708 (1948):

To be valid such waiver must be made with an apprehension of the nature of the
charges, the statutory offenses included within them, the range of allowable punish-
ments thereunder, possible defenses (o the charges and circumstances in mitigation

thereof, and all other facts essential to a broad undersmndmg of the whole mauter,
fd. a1 724,
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Criminal Defense Lawyers, the American Civil Liberties Union of Georgia, and the
National Legal Atd and Defender Association have brought suit in federal district court
alleging in part that intense pressure from the Georgia courts to hurry cases to a guilty
plea prevents defense counsel from having adequate time to prepare a defense.!” The
suit alleges that “the pressures 1o cnter guilty pleas make adequate representation of
indigent clients nearly impossible.”'” Moreover, a National Science Foundation study of
plea bargaining practices in eight states found that judicial participation in plea negoti-
ations was especially prominent in those cases which the judges perceived would demand
substantial time for & trial.'™ Their increased involvement arose from a desire to prevent
already clogged court calendars from becoming hopelessly backlogged.

Judges may lose the appearance of objectivity and impartiality as they take on an
advocate’s role and pressure defendants 10 plead guilty and not contest the charges
against them.'™ In one Ohio case, judicial pressure extended 10 the defendant’s mother
and sister.'”® At the judge’s vequest, the black defendant's family met with the judge
without the defendant or his counsel present. The judge told the family that if the
defendant were 1o insist on a wrial he would be tried before a predominantly white jury
and that if convicted his sentence would be the electric chair.'” The judge requested
the family 1o ask the defendant 1o sign a paper indicating he would like to plead guiity.
After his family begged him to plead guilty, the defendant met with the judge in
chambers. In the absence of counsel but in the presence of the prosecutor, the plea
bargain was arranged.'?

Even if the judge has no specilic intent 1o coerce the defendant, the impact of the
judicial persuasion may be sulficient 10 undermine the voluntariness of the defendant's
plea. Indeed, the explicit reason for the Alaska Supreme Court’s decision to impose a

17 Notice of Amendment of Complaint a1 61-62, Cannon v, Harris, No. CB5-297 (N.D. Ga.
filed July 9, 1987,

173 Hd, at 62,

174 Ryan & Alfini, Trial Judges' Participation in Plra Bargaining: An Empirical Perspecitve, 13 Law
& Soc. Ruv. 4749, 498 (1979),

1" Consider, fur example, the actions of a Kansas City, Missouri, Municipal Court Judge. While
arraigning defendants who are handeuffed and in leg chains, “the judge conducts his court at such
a linger-snapping pace that wany utter their pleas il are sentenced before they fully rise from
their seats,” fust the Plea, Please, Kansas City Star, Sept. 14, 1I86, at L1, col. 2, The docket, which
usually involves thirty w fifty defendints, some of whom lace multiple charges, is generally finished
within fifteen to thirty minues, Id, ‘The judge often sets bail which defendants cunnot make in
order to pressure them to plead guilty it they wish to e freed. fd. The judge was reported 1o have
responded to delendants’ failure 1o plead guilty by commenting: *“*Not guilty,’ says the judge. ‘I
guess you don't want to go home.'” fd. Canon 2A ol the American Bar Association Code of Judicial
Concluet (1972) requires the judge to “conduct himself at all tinies in a manner that promates public
conlidence in the bntegrity and impartiality of the judiciary.” (emphasis added),

7 State v. Byrd, 63 Ohio St. 2d 288, 407 N.E.2d 1384 {1980).

17 . at 290, 407 N.E.2d ut 1386. The judge in fact had discretion to impose, alter conviction,
either prison or the death penalty.

U8 Id. Bt is most strange that the Ohio Supreme Court, while voiding the plea bargain because
of the imense pressures placed on the defendant by the judge, used these facts und this case to
retreat from its prior holding in Swate v. Griffey, 35 Ohio S1. 2d 101, 113, 298 N.E.2d 603, 610
(1973) that under no circumstances should a judge be a party to plea negotiations. ‘The Byrd rule
required that the court carefully scrutinize, butin not all instances condemin, judicial participation
in plea bargaining. See Comment, fudicial Participation in Plea Bargaining — Fundamental Fairness? 8
Onto N.U.L. Rev, 212 (1981).
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complete ban on judicial participation in plea bargaining is the “policy decision to avoid
the possibility that a defendant might feel any coercion.”'?

Judges may attempt to mask coercion, but the message remains clear, Consider the
trial judge in United States ex rel McGrath v. LaVallee,'® who told the defendant that the
plea offer was “very, very fair,” that if he went 1o trial his chance of acquitial was “not
too good,” that if convicted he would not be entitled 10 any kind of favorable consider-
ation, and that the judge “might have to send you away for the rest of your life.”'! But
the judge then added, “I emphasize that 1 am not telling you what to do, son."1#

[t is certainly most difficult for the same judge who urges the defendant to enter
the guilty plea 1o serve as the objective, disinterested arbiter required to determine the
validity and voluntariness of the plea.!® The Supreme Court in VonMoltke v. Gillies'®
emphasized that for a judge properly to determine the validity of a guilty plea, she must
conduct “a penetrating and comprehensive examination of all the circumstances under
which such a plea is tendered. 1%

Rule 11{e)(i) of the Federal Rules of Criminal Procedure categorically states that the
court shall not participate in any plea discussions.’®® In addition, the ABA Criminal
Justice Standards clearly inform the judge that judicial advocacy and pressure during
plea negotiations is improper: “[TThe judge should never through the word or demeanor,
either directly or indirectly, communicate to the defendant or defense counsel that a
plea agreement should be accepted or that a guilty plea should be entered.”® In light
of the above, the plea bargaining procedure ought 1o take place exclusively between the

7 Gordon v, State, 577 P.2d 701, 705 (Alaska 1978) {emphasis added).

180 319 F.2d 308 (2d Cir. 1963).

WL al 325,

"2 fif, al 324,

188 For a particularly strong denouncement of judicial participation in plea bargaining, see
Judge Weinteld's decision in United States ex rel. Elksnis v. Gilligan, 256 F. Supp. 244, 55 (8.D.N.Y.
1966) (“{A] bargain agreement hetween a judge and a defendant, however free from any calculated
purpese o induce a plea, has no place in a system of justice.”).

w4 832 U.S. 708 (1948),

185 1o, an 724,

186 T'he Second Circuit has commented that Rule [ “implicitly recognizes that participation in
the plea bargaining process depreciates the image of the trial judge that is necessary to public
confidence in the impartial and objective administrivion of criminal justice.” United States v. Werker,
535 F.2d 198, 208 (2d Cir. 1976). See also Stare v, Carlson, 555 P.2d 269, 272 (Alaska 1976) (the
Alaska Supreme Court noted with approval Federal Rule of Criminal Procedure 11(e)(1), adding
that “a judge’s tnvolvement in plea negotindon would detract from the judge's neutrality.”); Mesmer
v. Raines, 351 P.2d 1018, 1020 (Okla. Critm. App. 1960) ("the court may not properly bargain with
a prisoner to induce him to enter a plea of guiliy™).

187 ABA Standards Relating to the Administration of Criminal Justice, Chapter 14 Pleas of
Guilty, Standard 14-3.3(f) Responsibilities of the Judge at 14.77 (2d ed. 1986 Supp.). The first
edition of the Pleas of Guilty Standards admanished the judge not 1o participate at all in plea
discussions. This absetute prohibition was changed in the second edition which allowed the defense
counsel and prosecutor, when unable 10 reach a plea agreement, to request a meeting with the
judge. The commentary to the revised Standard 14-3.3, however, emphasizes that the role of the
Jjudge, if she agrees to meet with the parties, is to act only as “moderator” so as to avoid the coercion
that may otherwise accompany judicial involvement, See also United States ex rel. McGrath v,
LaVallee, 319 F.2d 308, 319 (2d Cir. 1963) (Marshall, ]., dissenting} (“Our concept of due process
must draw a distinet line between, on the one hand, advice from and ‘bargaining” between defense
and prosecuting attorneys, and, on the other hand, discussions by judges who are ultimately 0
determine the length of senmence to be imposed.™).
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prosecutor and defense counsel, attempting to arrive at a quasi-private form of agree-
ment. The judicial role is properly one of approving or disapproving the negotiated
scttlement. ‘

For the court itsell to threaten to punish a defendant for exercising a constitutional
right — i.e. the right o a trial by jury — most clearly violates due process,’® The North
Carolina Supreme Court, in remanding a case for resentencing because the trial Jjudge
stated in open court that the senlence imposed was induced by defendant’s demand for
a jury trial, forcefully stated the rationale for its decision:

No other right of the individual has been so zealously guarded over the years
and so deeply embedded in our system of jurisprudence as an accused’s right
to a jury trial. This right ought not to be denied or abridged nor should the
attempt to exercise this right inmpose upon defendant an additional penalty
or enlargement of his sentence. The statement ol the trial judge ... we
cannol condone, '

Generally, however, the wrial judge will not so clearly articulate on the record the
connection between the sentence given after trial and (he defendant's refusal 10 accept
the plea offer.'® This does not mean, however, that the defendant fails w receive the
court’s message. Most plea discussions take place at the judge's bench and rarely are
transcribed by the court reporter.t®t The defendant, therefore, is obviously at a disacl-
vantage when attempting on appeal to show the extent of judicial coercion,

The clearty unequal positions of the judge uand the defendant make any actual
“negotiation” between them extraordinarily difficult, Even if the judge did not intend 10
coerce the defendant w plead guilty, the impact of such judicial involvement upon the

8 The Supreme Court, in United States v. Jackson, 390 U.S. 570, 581 (1968), declared un-
equivocally that “due process torbids convicting a defendant on the basis of a coerced guilty plea.”
The fackson Court held unconstitutional the Federal Kiduapping Act’s death penalty clause which
provided that the death sentence could be imposed only when the defendant refused o plead guilty
and was convicted after a jury trial, The Gourt stated that “the evil in the federal statute is not that
it necessarily coerces guilty pleas and jury waivers bue simply that it needlessly encourages them, A
procedure need not be inheremly coercive in order that it be held to impose an impermissible
burden wpon the assertion of a constitutional right,” fel, a1 583 (cmphasis in original).

188 Srate v. Boone, 203 N.C. 702, 712, 239 5.E.2d 459, 465 (1977); see also United States v.
Stockwell, 472 £.2d 1186 (%h Cir. 1973) (sentencing conrt cannot base the sentence in whole or in
part on whether the delendant exercised his right 1o jury wial); Johnson v. State, 274 Md. 536, 336
A2d 113 (1975) (any doubt as to whether or not the defendant’s exercise of his right to trial was
considered by the court in lixing sentence must be resolved in favor of the defendam), Bul see
Fermo v, State, 370 So. 2d 930, 933 (Miss. 1979) (il the judge became involved because delendant's
counsel initiated plea discussions with the judge, then the sentence will stand because the defendant
cannot take advantage of an ervor which he induced the court to make),

19 For an appellate decision holding that such punishment of the defendant for failing to plead
can be shown both inferentially as well as through overt comments, see People v. Dennis, 28 ElL,
App. 3d 74, 78, 328 N.E.2d (35, 188 (1975). In Dennis, the sentence imposed after trial was
approximately twenty times greater than the judge had stated he would impose if the defendam
had pled guilty and not gone to trial, /d,

¥ For example, a study of plea bargaining in North Carolina criminal courts revealed that in
almost two thirds of 1he cases, the court reporter does not record everything said by the parties at
the bench when plea bargaining is discussed. Lefsiein, Plea Barguining and the Trial judge. the New
ABA Standards, and the Need to Control fudicial Discretion, 59 N.C.L. Rev. 477, 505 (1981). Alinosi
86% of the time, the reporter varely or never records what is suid when the judge initiates or
participates in plea discussions. Id. at 504.
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defendant is the critical factor.'¥2 The process of negotiation implies relatively compa-
rable positions of power on both sides, but the judge with the power 1o imprison the
defendant is all powerful vis-a-vis the defendant who desperately desires to avoid prison.

It can hardly be said that the delendant has “voluntarily” assented to the negotiated
otitcome in which the judge actively pressured, and impliedly threatened, the accused.!3
The defendant could not readily expect 1o receive a fair 1rial from a judge angry with
him for not admiuing guilt and accepting the judge’s “offer.”* The defendant often
will assume correctly that the judge who has auempted to persuade him to plead guilty
has in fact made up her mind that the defendant is indeed guilty. That judge would be
conducting the trial, instructing the jury, and making rulings that may affect what the
jury will be able 10 consider in its determination of the defendant’s guilt or innocence.
The defendant may therefore feel he has no choice but to take the plea as the lesser of
two evils,

It is also possible that the court may desire to teach the defendant "a lesson” for
rejecting the earlier judicial offer of leniency.'*® Such an occurence can be noted in
Commonwealth v. Longval," where the trial judge told defendant’s counsel, I strongly
suggest that you ask your client to consider a plea, because, if the jury returns a verdict
of guiliy, 1 might be disposed o impose a substantial prison sentence. You know [ am

192 §ge United States v. Tateo, 214 F. Supp. 560, 564 (S.D.N.Y. 1963).

193 "Fhe exact impact of the judge's role on the defendant may be difficult to measure. As the
district court in Tateo noted, determining the voluntariness of the plea “involves an evaluation of’
psychological factors and elements that may be reasonably caleulated 1o influence the human mind.”
Id. at 565. At times, the coercive impact is clear. The transcript of the trial judge's comments to the
defendant, as cited in United States ex rel. McGrath v, LaVallee, 319 F.2d 308, 323-24 (2d Cir.
1963}, reveals the following:

As I see it, the likelihood of your being acquitted is not too good . . .. Or do you
want to take a plea to robbery in the second degree and have some opportunity of
receiving a shorter sentence? I T semtence you after a conviction of robbery in the
first degree, you are going to be away until you are an old man.

1d.

194 The trial judge's power to influence the trial's cutcome can be used in many obvious and
not so ohvious ways against a defendant. As the Supreme Court noted in 1894: "1t is obvious that
under any system of jury trials the influence ol the trial judge on the jury is necessarily and properly
of great weight, and tha his lightest word or intimation is received with deference, and may prove
controlling.” Starr v. United States, 153 U.S 614, 626 (1894) (citations omitted).

195 Although the rationale for more leniently sentencing the delendant who pled guilty before
trial may vary with the individual judge, the generally stated explanations include: 1) the extraor-
dinary caseload of the courts requires rewards for those who help reduce the work; 2) the defendant
who pleads guilty has shown repentance for his crime; and 3) the defendant who has saved the
state the cost of u rial ought to benefit. See generally Comment, The Influence of the Defendant’s Plea
on Judicial Determination of Sentence, 66 Yare L.). 204 (1956) (discussing the results of a questionnaire
sent by the Yale Law Journal to all 240 federal district court judges). In cases where the defendant
has chosen to Lestify at the trial, the court may justify a [ar greater sentence upon conviction than
what was offered during plea negotiations on the grounds that the defendant falsely testified as to
his innocence. The Supreme Court, reasoning that the defendant’s demeanor while under gath can
be evidence of the small likelihood of rehabilitation, has supported the judicial consideration of
false testimony in sentencing. United States v. Grayson, 438 U.S, 41, 50, 55 (1978). In Euziere v.
United States, 249 F.2d 293, 294 (1(th Gir. 1957), the trial judge told the defendants that il they
insisted on pleading not guilty and were convicted at trial, they would receive the maximum sentence
because they had put the government 1o the expense of a trial.

195 390 NLE.2d 1117 {1979).
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capable of doing that ... """ Even though Longval's co-defendant agreed o plead
guilty, Longval insisted on going to trial, The co-defendant received a prison sentence
of three years. Longval received forty to filty years.!® Similarly, the trial judge in People
v. Moriarity® (old the defendant upon sentencing him after urial:

If you'd have come in here, as you should have done in the first instance, to
save the State the trouble of calling a jury, I would probably have sentenced
you, as | indicated to you I would have sentenced you, to one to life in. the
penitentiary. [¢ will cost you nine years additional, because the sentence now is
ten to life in the penitentiary.20

Just what is the proper punishment for a defendant who insists on exercising his
constitutional right to a trial by jury? When appellate courts attemapt (o0 answer that
question, the inequities and injustices inherent in the plea bargaining process are high-
lighted and ¢reate an embarrassment to the eriminal justice system. The llinois appellate
court in People v. Dennis®! concluded that the sentence imposed by the trial judge which
was twenty times greater than the judge's pretrial offer created an inference of consti-
tutional deprivation.®? The court, therefore, reduced the sentence not 1o what was
offered during the plea negotiations, even though the judge’s plea offer was made after
he was informed at the pretrial conference of the prosecutor’s evidence as well as the
defendant’s criminal record, but to a sentence of six to eighteen years which, “in the
interests of justice,” was only three times the pretrial offer.2w Why is punishing a defen-
dant with a sentence three times greater than what he was inidally offered appropriate,
constitutional, and fair, while a sentence twenty times greater is not?

Judges become highly regarded by their superiors,® and therefore receive desirable
assignments and even pay increases, by rapidly disposing of cases.20% Recently, adminis-

W id, au 1118,

o e, an 1119-20.

149 25 101, 2d 565, 185 N.E.2d G688 (1962).

20 Id. al 567, 185 N.E.2d av 688 (emphasis added).

@128 1l App. 3d 74, 328 N.E.2d 135 (1975).

214, al 78, 328 N.E.2d at 138, The pretrial offer was a prison term of not more than two to
six years, but after triul the judge sentenced the defendant to forty to eighty years. Id. at 75, 328
N.E.2d ar 136,

209 [d.

2M See ASSOCIATION oF THE BAR oF THE CIry oF NEW Yorg, Savine tHE CriMiNaL Court: A
RerorT ON TIHE CASELOAD CRISIS AND THE ABSENCE OF TRIAL CAPACITY IN THE CrIMINAL COURT OF
THE Crry oF NEw York 17 (1983) ("Another by-product of congestion itsclf is that judicial perfor-
mance is measured by the ability to move cases. That is inevitable, but the intense pressure on
Judges to keep pace with volume leads sometimes to injustice.”); see also Skolnick, Social Control in
the Adversary System, 11 ), ConrLicy ResoLution 52, 55 (1967} (an analysis of the criminal trial counts
in une Califurnia county revealed that the presiding judge would reprimand any criminal court
Jjudge who allowed his calendar w lag).

25 In New York, lower court judges are, transterved by administrative decision w temporary
appointments in the siate supreme court, which processes felonies. The promotion is not only
considered prestigious but also raises the judge's salary by $11,000. The Chief Adminisirative Judge
has stated that the criteriu used for selecting these judges included “the needs of the respective
courts and the individual judge's merit, competence, experience, performance and special capacity
to fill the identificd needs of the courts.” New York Needs to Appoing Best fudges to Higher Conrt, N.Y. Timnes,
Nov. 9, 1985, at 31, col. 5 (emphasis added). But Jest the judges believe that unce assigned w the
court they can focus their attention in depth on issues such as the effectiveness ol the counsel
assigned 1o the indigent defendant, the administrative judge noted that “judges’ performances
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trative judges in some courts have designed new procedures to “measure judicial pro-
ductivity more effectively” and to hold judges “more accountable.”?% The explicit pur-
posc of one new systemn was to “speed dispositions,”® and it was made absolutely clear
1o the judges what was expected. Perhaps redefining the word “quality,”™ there were
to be “three appropriate objective measures of guality: reasonably prompt average dis-
position times, limited numbers of court appearances and manageable calendar sizes.”209
The need for expeditious dispositions notwithstanding, two qualities that are among
the most important attributes of a distinguished judge are patience and fairness. The
Jurist must be sufficiently patient with counsel in order to hear fully their arguments.
Only then can the judge fairly and properly consider the claims of counsel and rule in
a just manner on the issues.2® The wisdom to ascertain what outcome would be most

would be reviewed at least annually.” fd. The situation in Chicago has been described by defense
counsel and prosecutors as one where the judge's value is determined by how quickly she can move
cases, and that judges were so concerned about how rapidly they disposed of cases that they would
greet each other with the inquiry, “How are your dispositions this month?” Alschuler, The Thial
Judge’s Role in Plea Barguining, Part 1, 76 Corum. L. Rev. 1059, 1100 (1976).

26 State to Adapt One-Case, One-Judge Syste, N.Y. Times, Sept. 11, 1985, at 1, col. 1.

27 ld. Appellate courts have frequently criicized judicial involvement in negotiating the plea,
See United States v. Werker, 535 F.2d 198, 205 (2d Cir. 1976) (“fair and expeditious disposition of
criminal cases is best achieved by the trial judge completely abstaining [rom any participation in
any discussions or communications regarding sentence”™; United States v. Gallington, 488 F.2d 637,
640 (8th Cir. 1973), cert. denied, 416 U.S. 907 (1974) {“Judges are not to participate in the bargaining;
their role is to be limited 10 acceptance or rejection of agreements.”); Scow v. United States, 419
F.2d 264, 273 (D.C. Cir. 1969} (the trial judge should not be the party to introduce inducements
to the defendant 1o plead guilty); Brown v. Beto, 377 F.2d 950, 957 (5th Cir. 1967} {an agreement
between the trial judge and the defendant may appear to be an unseemly bargain between a
malefactor and justice); State v. Johnson, 279 Minn. 209, 216, 156 N.w.2d 218, 223 (1968) (the
court should not participate in plea bargaining); Mesmer v. Raines, 351 P.2d 1018, 1020 (Okla,
Crim. App. 1960) (the court may not properly bargain with the accused to induce him to plead
guilty); State v. Wolfe, 175 N.W.2d 216, 221 (Wis. 1970) (“A urial judge should not participate in
plea bargaining.”). See also PRESIDENT'S COMM'N ON LAW ENFORCEMENT AND ADMIN. OF JUsTICE, THE
CuaLtence oF CRiME IN A FReE Sociery 136 (1967) (the proper role of the judge is nou that of a
party to the negotiation, buu rather to verify that any plea by the defendant is the resuit of a
knowing, intelligent, uncoerced choice).

08 WEBSTER'S ENCYCLOPEDIC DICTIONARY OF THE ENGLISH Lancuace (1977) defines “quality,”
in relevant part, as “the level of excellence of something; as a product of high quality; supetiority;
moral characteristic . .. ."

%0 State to Adopt One-Case, One-Judge System, N.Y. Times. Sept. 11, 1985, at 1, cul. 1 (emphasis
added). In a study conducted one year after the commencement of the new system, a bar association
special committee concluded that judicial concern had indeed become focused on dispositions 1o
the exclusion of concern for trying cases and deciding motions. The committee recomimended that
“liludges should not be asked to record dispositions before note of issue. 1f statistics must be kept,
then hours on the bench, cases certified for wial, motions decided and cases awaiting rial after
note of issue are the most important measures of judicial effectiveness.” IAS Committee Review System
After One Year, 34 Nassau Lawyer 5 (1987). But those recommendations went unheeded, and by
August 1987, court administrators were able to show that judges took 68% more guiliy pleas than
in the same period the year before. Court Officials Call Summer Productive, N.Y. Times, Sept. 4, 1987,
at B1, col. 6.

#19 As the Georgia Supreme Court noted in 1913: “Undue haste in the administration ol the
criminal law is as much 1o be condemned as unnecessary delay.” Reliford v. State, 140 Ga. 777,
778, 79 S.E. 1128, 1129 (1913) (quoting Harris v. State, 119 Ga. 114, 115-16, 45 S.E. 973, 974
{1903)).
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fair can only be achieved alter careful consideration of the merits of the positions of
both sides. When an individual's liberty is at stake, such care is all the more mandated.

The independence of the American judiciary historically has been highly valued
and prized. Judges need o be as (ree from pressure by administrative court personnel
as they do from politicians or the public so that each case is decided fairly, impartially,
and strictly on the merits. As a Massachusetts Supreme Judicial Court justice observed
more than fifty years ago:

[T)he conclusive reason why judicial independence is necessary, is that with-
out it there can be, properly speaking, no judgment and no judge. The
moment a decision is controlled or alfected by the opinions of others or by
any form of external influence or pressure, that moment the judge ceases to
exist. One who pronounces a decision arrived at even in part by other minds
is not a judge, though he bear the tite and wear the robe 2!

Judges who feel pressured, overworked, and exhausted by the demands placed
upon them may be unsympathetic to defense counsels’ claims that they have oo much
work to be able to provide effective representation.?'® One Florida District Appellate
Court considered a public defender’s motion 1o withdraw {rom the appeal of vne case
because the caseloads of the office “far exceed the maximum caseloads promulgated by
the National Advisory Commission on Criminal Justice Standards and Goals, and the
Floridda Governor's Commission.”?** Excessive caseloads had delayed the filing of the
appeals briefs with the result being that numerous appeals were dismissed by the courts
due 10 the failure of the Office to file tinely briefs.2" The appellate court reversed the
lower court and ruled that the defender could not be permitted to withdraw.2 In
justilying the ruling, the court commented: “We are inlluenced in this decision by the

20 H. Lummus, The Trial Jubce 10 (1937).
22 The Court of Appeals for the Sixth Circuit clearly indicated, in United States v. Knight, 443
F.2d 174 (6th Cir. 1971), that the trial court’s calendar pressures should not interfere with the
requirements of a fair wial:
While fully cognizant of the crowded condition of the dockets and the beavy workload
carried by the experienced able District Judge who tried the present case, we are
compelled 0 the conclusion that failure to grant a continuance to allow counsel at
teast some time to prepare for the trial constituted an ahuse of discretion.

Id. at 178, One commentator has described the negotiated plea’s appeal to judges:
[Pliea bargaining saves the judge some tme and effort, and overall, serves to make
his job easicr. There is no need to prepare for a trial, to write instructions for the
Jury, to rule on legal issues at stuke in a cuse. Accepting a guilty plea and asking the
delendant the checklist of questions on the voluntariness of his plea is a much simpler
process. And when an agreed recommendation is part of the negotiated disposition,
one of the most vexing problems {or a judge — sentencing — is also removed.

M. HEUMANN, PLEA BARGAINING: THE EXPERIENCE OF PROSECUTORS, JUDGES AND DEFENSE A'TTrOR-

NEYVS 144 (1978).

23 Motion for Leave 1o Withdraw and for Appoinunemt of Special Assistant Public Defender
for Appellme Purposes, State v. Ahumada, No. 76-2493 (Cir. Ct. Dade Cuy. filed Mar. 30, 1976).
The motion can be found in N. ALsErT-GOLDBERG, PERSPECTIVES RELATING 10 CASE OVERLOAD IN
DerENDER OFFICES: DEVELOPING STRATEGIES FOR RESOLVING WORKLOAD PROBLEMS AND CONTROL-
LiNG CaskLoaps, Appendix C(1) (J981).

24 I,

25 Dade County v. Baker, 362 So. 2d 151, 154 (Fla. Dist. Ct. App. 1978}, rev'd sub nom., Escambia
County v. Behr, 384 So. 2d 147 (Fla, 1980).



564 BOSTON COLLEGE LAW REVIEW [Vol. 29:531

fact that there are many offices of the judicial branch which consider themselves over-
worked.” 218

However overworked the system as a whole may be, the constitutional rights of an
individual charged with a crime cannot be sacrificed.?? The longer the status quo
continues, the more likely it becomes that ineffective representation will be the norm
and, therefore, expected and tolerated.?'® Excessive caseloads may explain why defenders
cannot provide competent assistance to their clients, but this explanation must never
serve to justify and perpetuate our inadequate system for the delivery of defense services.

V. Two ProrosaLs FoR INVOLVING THE TriAL COURT IN MONITORING ATTORNEY
COMPETENCE

Only a small possibility exists that a defendant can successfully appeal his conviction,
not just when he has entered a plea,2" but also when ineffective assistance of counsel is
the basis for the appeal.??® The Supreme Court enunciated a new standard for reviewing
such claims in its 1984 decision in Strickland v. Washington.??' The Court declared that
not only is there a presumption that the counsel acted competently, but even if the.
defendant satistactorily shows that the representation was inadequate, no relief will be
granted unless the defendant mects the additional burden of showing that but for the
counsel’s inadequacies the result of the trial would have been different.??? Strickland’s

28 Dade County, 362 So. 2d a 154 (emphasis added).
217 Excessive demands on “the system” are not new. Justice Sutherland, in his opinion in Powell
v. Alabama, 287 U.S. 45 (1932), acknowledged the siwation then extant but warned those who
might be tempted o (ry too facile a solution:
It is true that great and inexcusable delay in the enloreement of our criminal law is
one ol the grave evils of our time . . .. The prompt disposition of criminal cases is to
be commended and encouraged. But in reaching that result a defendant, charged
with a serious crime, must not be stripped ol his right to have sufficient time to . ..
prepare his defense.

Id. at 59.

218 The sorry state of the criminal courts in this country has resisted reform for a long period
of time. Professor Sheldon Glueck of Harvard Law School in his 1936 wreatise, CRIME AND JUSTICE,
described the inadequate personnel, inefficiency, and overall undesirable conditions in the courts.
In 1963, Professor Glueck reflected on his hopes that his widely read and reviewed book would
have led o reforms: “[Wlere | o write a new book to be entitled *Crime and Justice Revisited,” it
would have to be a very pessimistic jevemiad.” Slovenko, Attitudes on Legal Representation of Accused
Persons, 2 AM. Crim. L.Q. 101, n.1 (1964) (quoting Glueck, Law and the Stuff of Life, 14 Harv. L.
Scu. BuLL. 3, 5 (1963)).

219 See infra notes 254—73 and accompanying text,

20 See Amici Curiae Brief for Appellant at 22, United States v. Cronic, 466 1).5. 648 (1984)
(rescarch funded by the American Bar Association Bar Information Program of the Standing
Commitice on Legal Aid and Indigent Defendants revealed that only 3.9% of the 4,000 federal
and state appellate decisions concerning ineffective assistance claims reported between 1970 and
1983 led 10 a reversal of the conviction). See also Craig, Ineffective Counsel in Texas and the Federal
Courts, 1 Am. J. Crim. L. 60 (1972). After surveying the lack of success of defendants in Texas in
winning reversals on inclfective assistance grounds, Professor Craig concluded: “Practcally, "attor-
ney tncompetence” will remain an ineffective ground of appeal.” Id. a1 72.

21 466 1.5, 668 (1984). .

22 I, at 687-96. The Supreme Court’s reliance on the result, the verdict of guilty or not guilly,
is as misplaced in Strickiend as was the Court’s requirement in Lockhart that the defendant show that
there would have been no guilty plea but for counsel’s ineffectiveness. In both instances, the “end”
is emphasized and the "process” ignored. The Court in Lockhart refuses o consider instances wherein
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impact on the ability of an ineffectively represented defendant to overturn the subse-
quent conviction is devastating.®® The presiding judge of the Pennsylvania Superior
Court has realistically assessed the effect:

Strickland encourages incompetence. By its rule, the worst bumbler will have
little fear of ever being found ineffective. The result, I suggest, will be a
steady decline in the quality of representation afforded those accused of
crime. The burden of that decline will fall upon the poor, for most of those
accused of crime are poor ..., In guaranteeing the assistance of counsel,
the sixth amendment embodies our proudest aspiration — the achievement
of equal justice. Strickland, by remiting the poor to representation by incom-
petent counsel, abandons that aspiration 2

Because the Courl has imposed such a high burden of proof on the defendant
seeking a post-conviction remedy for inadequate representation,? the responsibility falls

an effective counsel would have negotiated a better plea for his client, and the Court in Strickland
utterly ignores what every experienced triad attorney is fully aware of — that what happens during
the course of the trial may well affect not enly the verdict, but also may indicate the extent of the
defendant’s guilt and will therefore have an impact on the judge's sentence upon conviction.
Inadequate performance during the trial may lead the court o assess a greater degree of guilt
upon the defendan, thereby resulting in a harsher sentence than would have resulied were the
delendant convicted at a trial where he had competent, diligent assistance of counsel, Yet Strickland
prohibits the inadeguately represented defendant froin obtaining relief unless he can show thit
“but for counsel's unprofessional errors,” the verdict itself would have been different, Strickland,
466 U.S. at 6. For a discussion of Strickland v Washington, as well as the impact of two orher
recent Supreme Court cases, United States v. Cronic, 466 U.S. 648 (1984), and Morris v, Slappy,
461 U.S. 1 (1983), see Klein, The Emperor Gideon Has No Clathes: The Empty Promise of the Constitutional
Right to Effective Assistunce of Counsel, 13 Hasvings Const, L.Q. 625, 64044 (1986). See alse Whi-
wehread, The Burger Court's Counter-Revolution in Criminal Procedure: The Recent Criminal Decisions of
the United States Supreme Court, 24 Wasnnurn L], 471, 487-89 (1085).

¥ in Kitnmelman v. Morrison, 106 8. Ct. 2574 (1986), the Court, even though it tound thiat
trial counsel totatly failed 10 conduct prewial discovery, id. at 2589, and that the complete lack of
pretrizl preparation rendered the assistance of counsel constitutionally deficient, failed 1o Gnd tha,
the facts satishied Strickland’s prejudice prong. Id. at 2591, See also Darden v. Wainwrigh, 106 S, Cu.
2464 (1986) (public defender’s failure to introduce mitigating evidence at the sentencing phase of
a homicide case in which the defendant received the death penalty was reasonable and sound trial
strategy); Woratzeck v. Ricketts, 799 F.2d 1365, 1371 (9th Cir. 1986) (lawyer's failure to eall witnesses
was not unreasonable and was “entitled to deference as u strategic choice”). But see King v. Strickland,
748 F.2d 1462 (11th Cir. 1984), cert. denied, 471 U.S. 1016 (1985). King is the frst post-Strickland
decision by a United States Court of Appeuls to find unreasonable professional performance and
prejudice due to counsel's ineffectiveness and failure 1o produce mitigating character cvidence to
the trial court which had sentenced the defendant to death.

24 Communwealth v. Garvin, 335 Pa. Super. 560, 589-90, 485 A.2d %6, 51 (1984) (Spaeth, J.,
concurring). The Court of Appeals for the Seventh Circuit, while also noting Strickland’s polential
alfect, blithely (and, perhaps naively) opined: “We are hopeful, however, that defensc attorneys
will not view the Strickland prejudice test as an excuse to exert less than a full effort on behalf of
criminal defendants facing apparendy inevitable conviction . . .. [E]very criminal defendant de-
serves the best representaton his or her defense connsel is able 10 provide.” McKinney v. Isracl,
740 F.2d 491, 492 n.2 (7th Cir. 1984).

225 One Texas judge has characterized the Strckland decision as “the death rattle for inelfective
assistance of counsel claims by convicted persons.” Hernandez v. State, 726 8.W.2d 53, 65 (Tex.
Criin. App. 1986) (Tague, ]., dissenting}. Judge Tague called the Strickland opinion “dreadful and
extremely hovrifying,” explaining that it was “horrifying to the extent of what dreadful consequences
it will have when it comes to judging whether trial counsel was ineffective.” fd, at 64,
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upon the trial court to monitor defense counsel’s performance.??® The trial judge has
immense advantages over the appellate courts in observing the quality of representa-
tion;??” she may become aware of inadequate lawyering that would not be obvious by
the mere review of the record. And as a federal district court noted when discussing the
“farce and mockery” standard then in existence:

While this standard may well be suitable for purposes of appellate review
and neatly serves the broader interest in the finality of judgments, it is
undoubtedly informed by the assumption that trial courts do not ordinarily permit
obviously incompetent atlorneys to practice before them, and can hardly be thought
to displace their power to exercise a proper degree of conuwol over the
competency of members of the trial bar.22

It is perhaps because of this assumption about trial court vigilance that, as Justices
Brennan and Marshall bave observed, even the Supreme Court “traditionally . . . resisted
any realistic inquiry into the competency of trial counsel.”** Appellate courts consistently
have ruled that although a defendant's claim on appeal that he was denied effective
assistance may appear to have merit, the trial court was in a better position to have made
that judgment.?® Moreover, appeals courts are reluctant to reverse because of the high

226 See Monroe v. United States, 389 A.2d 811, 819 (D.C. 1978) (“[Tlhe fundamental interests
which the Sixth Amendment seeks to protect dictate that the trial courts apply a comprehensive
standard of competence in reviewing pretrial claims of inelfectiveness, and that the standard need
not be the same as that which applies to post-trial claims.”); Sheppard v. Maxwell, 384 U.S. 333,
362 (1966) {the trial courts must take strong measures to ensure that the balance is never weighted
against the accused); People v. McKenzie, 34 Cal. 3d 616, 626, 668 P.2d 769, 775, 194 Cal. Rptr,
462, 468 (1983) (it is the trial judge's duty to ensure that the defendant receives compeient, diligent
advocacy); Kaufman, Attorney Incompetence: A Plea for Reform, 69 A.B.A. ]. 308 (1983) (both collateral
and appellate review provide inadequate safeguards for the problems posed by inadequate counsel).

27 See People v. Fosselman, 33 Cal. 3d 572, 581, 659 P.2d 1144, 1150, 189 Cal. Rptr. 855, 861
{1983) ("It is undeniable that trial judges are particularly well suited to observe courtroom perfor-
mance and to rule on the adequacy of counsel in criminal cases tried before them.”). Indeed, an
appellate court finding of ineffective assistance of counsel may implicitly censure the trial court in
that the trial court failed to act 1o correct the injustice that occurred in its presence.

228 United States v. Rogers, 471 F. Supp. 847, 854 (E.LLN.Y. 1979) (emphasis added). See also
United States v. Chatman, 42 U.S.L.W. 2593 (1974) where the D.C. Superior Court said of the
standard for appellate review:

While this standard may be an appropriate measure of review when a defendant

mounts an appellate or collimeral challenge to a conviction, it is hardly the proper

criterion for a trial court w apply when discharging its obligation to insure that every

defendant be provided with counsel capable of rendering effective representation . . . .
Id.

9 Wainwright v. Sykes, 433 U.S. 72, 117 (1977) (Brennan, ]., dissenting).

20 Sep, e.g., People v. Gourdin, 108 Cal. App. 333, 334, 201 P. 701, 702 (1930) {the lr:alJudgc
presumably did not find counsel as intoxicated as the defendant claimed on appeal, or the trial
would not have proceeded); O'Brien v. Commonwealth, 74 S.W. 666, 669 (Ky. 1903) (if the lawyer
were intoxicated to the extent the defendant claimed, the trial court surely would have suspended
the trial); State v. Bethune, 93 S.C. 195, 199, 75 S.E. 281, 282-83 (1912) (if the lawyer’s mental
imbalance were as severe as the appellant claimed, “we feel sure that it would not have escaped the
vigilance of the presiding judge, who would have tuken the nccessary steps to safeguard the
defendant’s rights™); United States v. Butler, 167 F. Supp. 102, 105-06 (E.D. Va. 1957) {"Undoubl-
edly narcotic drugs taken in the addict stage are sufficient to affect the mental processes of {the
trial attorney] but, in the final analysis, the rial judge is better able to determine to what extent
these processes may have adversely affected the conduct of a court trial.”).
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number of cases that would then have to be retried. As the former chiel judge of Court
of Appeals for the District of Columbia Gircuit commented: I have often been wld that
if my court were to reverse every case in which there was inadequate counsel, we would
have to send back half the convictions in my jurisdiction.”#

In United States v. Brown,®* the District of Columbia Circuit considered whether
defense counsel's failure to subtnit a pretrial motion to suppress illegally obtiined evi-
dence constituted ineflective assistance of counsel. The court emphasized that in order
for an attorney's representation to fall within the requisite range of competence in
criminal cases, his judgments must be “based on adequate preparation and knowledge
of the facts and applicable law."#* 1t is, | suggest, incumbent upon the trial judge o
ascertain whether the auorney has indeed acquired the familiarity with the case that is
required to represent properly the client.?¥

The Supreme Court in Cuyler v. Sullivan®* indicated the proper supervisory role
for the wial judge: "[T]he Sixth Amendment does more than require the states Lo appoint
counsel for indigent defendants. The right to counsel prevents the States from conducting
trials at which persons who lace incarceration must defend themselves without adequate
legal assistance.”® The Court previously noted, in Quercia v. United States,*> that “[i]n a
trial by jury in federal court, the judge is not a mere moderator, but is the governor of
the wial for the purpose of assuring its proper conduct . .. ["2%

Inadequate representation demeans and undermines the reliability of any verdict.
The “effective” assistance required by due process is counsel that is “reasonably likely o
render, and render(s) reasonably effective assistance.”® Our adversary system of justice
is premised on the expectation that each attorney is able to present to the court the most
elfective arguments [or his client’s cause. Each counsel must, “with partisan zeal, bring
to the court’s attention all the material favorable to that side, and therefore, no relevant

231 Bazelon, The Defective Assistunce of Counsel, 42 U. Cin. L. Rev. 1, 22-23 (1973).
22 663 F.2d 229 (D.C. Cir. 1U81).
23 1d. at 231. In one of the lew decisions that specifically has noted judicial responsibility to
protect a defendant’s pretrial rights even though counsel has not requested court intervention, the
Court of Appeals for the Seventh Circuit declared that:
Certain alerting circumstances, such as a detendant’s apparent abnormal mental or
physical condition, obvious ignorance, or lack of awareness — all of which may reveal
a dereliction in defense counsel’s failure w object to the introduction of a contession
- may, under due process standards, require a trial judge o investigate the necessity
of conducting a hearing notwithstanding the absence of an objection.

United States v. Taylor, 874 F.2d 753, 756 (7th Cir. 1967).

234 See Justice Frankfurter's opinion in Wilkerson v. McCarthy, 336 U.S. 53 (1949), in which he
stated, “[a] timid judge, like a binsed judge, is intrinsically a lawless judge.” Id, at 65 (Franklurier,
J. concurring).

235 446 U.S. 335 (1980).

236 [d, at 344 (emphasis added). See afsu McMann v. Richardson, 397 U.S. 759, 771 (1970) (it
the right 1o counsel guarameed by the Constitution is o serve its purpose, defendants cannot be
left to the mercies of incompetent counsel”).

57 289 U.S. 466 (1933).

28 Id. a1 469, Edmund Burke described the judge's role as follows: "A judge is not placed in
that high situation merely as a passive instrument of parties. He has a duty of his own, independent
of them, and that duty is w investigate the truth.” quofed in 3 WicMore, 151 (3d ed. 1940),

9 In re Saunders, 2 Cal. 2d 1033, 1041, 472 P.2d 921, 926, 88 Cal. Rptr. 633, 638 (1970)
{emphasis in original).
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consideration will escape its notice.”?® The court must ensure that defense counsel has
conducted the preliminary investigation and preparation that will enable him to provide
effective representation so that the trier of fact can make an accurate determination.2!

The Supreme Court has, however, placed such great reliance on and expectation of
the proper functioning of the adversary sysiem that it has, unfortunately, at times
relieved the trial courts of their responsibility to protect the rights of the defendants. In
Estelle v. Williams,2? the Court confronted a situation where the defendant, during his
jury trial, was clothed in identifiable prison garb which included a white tee shirt stenciled
with “Harris, County Jail” and white pants similarly stenciled down the legs.2® The
prosecutor during voir dire examination stated: “This defendant is sitting in jail clothes.
[ am assuming he's been in jail to the time of this trial.”* Before the trial began, jail
personnel refused the defendant’s\request for a change of clothes. Counsel in open
court never ohjected 1o the prison uniform and the judge allowed the trial to proceed.4*
The Supreme Court did acknowledge that the “defendant’s clothing is so likely to be a
continuing influence throughout the trial” and that “the constant reminder of the ac-
cused’s condition . . . may affect a juror’s judgment” and therefore the presumption of
innocence was affected.2® The denial of the defendant’s due process rights, however,
did not lead the Court 1o overturn the conviclion nor did the Court criticize the trial
Jjudge for conducting the trial in such a fashion. Rather, the responsibility for objecting,
stated the Court, was counsel’s alone:

Under our adversary systemn, once a defendant has the assistance of counsel
the vast array of wrial decisions, strategic and tactical, which must be made
before and during (rial rests with the accused and his attorney. Any other
approach would rewrite the duties of trial judges and counsel in our legal
system, 2?7

Because the defendant’s counsel failed to bring the issue to the court's atiention, the
Court held that the trial judge had no independent obligation to act even though a
defendant has a constitutional right not to be tried in prison clothes.2

The extent of the ineffective representation problem confronting trial courts is
revealed in an excerpt of an Advisory Committee report that examined the quality of
practice in the federal district courts:

0 Gaolding, Ou the Adversary System and Justice, in PHiLOsOPHICAL Law 98, 106 (R. Bronaugh
ed. 1978).

#1 See Freedman, fudge Frankel's Search for Truth, 123 U. Pa. L. Rev. 1060, 1065 (1975) (“the
best way 1o ascertain the truth is to present to an impartial judge or jury a confrontation hetween
the proponents ol conflicting views, assigning 1o each the task of marshalling and presenting the
evidence for its side in as thorough and persuasive a way as possible”).

#2425 U8, 501 {1976).

#3 fd, at 515 n.1 (Brennan, )., dissenting).

24 1d, at 532 n.12 (Brenman, |., dissenting).

5 fd, at 502.

246 fd. at 504-05.

M7 fd. at 512. But see United States v. McCord, 509 F.2d 334, 347 (D.C. Cir. 1974) (en banc),
cerl. dented, 421 U.S. 930 (1975) ("[1]he judge . .. is not a passive by-stander in the arena of justice,
a spectator at a ‘sporting event”™}; Fareua v, California, 422 U.S. 806, 839 (1975) (“the trial judge
is inot simply an automaton who insures that technical rules are adhered to”).

248 Estelle v. Williams, 425 U.S. 501, 512 (1976). )
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['T]he most startling testimony came from a former U.S. Attorney for Con-
necticut who stated that of the last twelve cases he tried as U.S. Attorney he
was of Lthe opinion that one-half of the defendans were convicted because of
incompetency of their counsel, This so shocked him that he resigned his
office 1o became the first head of the Connecticut Criminal Defense Com-
mittee.?

Federal judges frequently complain about the low quality of representation provided by
counsel. The former chief judge of the Second Circuit Court of Appeals has written:

Judges have been exceedingly troubled by the increasing number of instances
ol poor legal representation that come to our attention . . . . I shall not hazard
4 guess as to the exact percentage of cases that have suffered from inadequate
advocacy, but I can say that in my view it is not insubstantial.?s

2 Finat Report of the Advisory Commiittee on Proposed Rules for Admission to Practice, 67 F.R.D. 159,
166 (1975} (emphasis added).

0 Kaulinan, The Court Needs a Friend in Court, 60 A.B.A. ]. 175, 176 (1974). See also [forner
Chict’ Judge of the United States Court of Appeals for the District of Columbia] Bazelon, The
Defective Assistance of Counsel, 42 U. Cin. L. Rev. | (1973); [former Chiel’ Justice] Burger, The Special
Skills of Advocacy: Are Specialized Training and Certification of Advocates Essential to our System of Justice?,
42 Fornham L. Rev. 227 (1973); [former Chicl Judge of the United States Court of Appeals for
the Second Circuit] Kaufinan, Attorney Incompetence: A Plea for Reform, 69 A.B.A. ]. 308 (1983);
{Judge of the Northern Districr of California] Schwarzer, Dealing With Incompetent Counsel —— The
Trial fudge's Role, 93 Hagrv, L. Rev. 633 (1980); [Judge of the United States Court of Appeals for
the District ol Columbia Circuit] Wilkey, A Bar Examination for Federal Courts, 61 A.B.A. |. 1091
(1975), '

Conunentators concerned with the inadequate representation provided defendants have rec-
ommended a broad range of solutions. Recommendations for requiring a lawyer to file a checklist
ol work done have been offered by Barelon, The Realities of Gideon and Argersinger, 64 Geo. L.J.
811, 831 {1976); Grano, The Right to Counsel: Collateral Issues Affecting Due Process, 54 MINN. L. Rev.
1175, 1248 (1970); and Tague, The Attempt to Imprrove Criminal Defense Representation, 15 AM. Cuim.
L. Rev. 109, 161-65 (1977)..Suggcsliuns for a pretrial conference whereby the judge reviews
counsel’s pretrial preparation have been made by Levine, Preventing Defense Counsel Error — An
Analysis of Some Ineffective Assistance of Counsel Claims and Their Implications for Professienal Regulation,
15 U. Tou, L. Rev, 1275, 1432 (1984); and Schwarzer, Dealing With Incompetent Counsel — The Trial
Judge's Role, 93 Harv. L. Rev. 633, 665 (1980). Proposals {or lawyer specialization and certification
in specific arcas of law have been suggested by the American Bar Association Standing Committee
ou Specialization, Model Plan of Specinlization, (1980) reprinted in Mindes, Profiferation, Specialization
and Certification; The Splitting of the Bar, 11 U. Tov. L. Rev. 273, 2496 (1980); and Finer, Ineffective
Assistance of Counsel, 58 CorneLL L. Rev, 1077, 1116 (1973) (no lawyers should be able to represent
criminal defendants unless they have passed a special examination in criminal procedure, evidence,
and trial tactics). For an analysis of how a certification scheme could work and what procedures
must be developed, sce Levine, supra, at 1453-55, Increased funding of public defender offices
through utilization of interest on lawyers’ trust accounts or increased lawyer registration fees was
advocated in Klein, supre note 222, m 683-92. A change in law school emphasis which would
mandate an intern ot residency program has been suggested by Kaufinan, The Court Needs a Friend
in Courl, sufrra, at 177-78. A survey of bar association members revealed that 56% preferred
continuing legal education (CLE) programs as the means for ensuring competence, Unterberger,
The Lawyers' 1976 View of Continuing Legal Education, 22 Prac. Law. 71, 92-93 (Nov. 7, 1976).
Improving grievance mechanisms so that more incompetent lawyers are detected and disciplined
was suggested by Martyn, Lawyer Competence and Lawyer Discipline: Beyond the Bar?, 69 Geo. L.]. 705,
736-43 (1981). Raising fees for counsel assigned to represent the indigent was recommended by
Bazelon, The Realities of Gideon and Avgersinger, supra, at 835; and Finer, supra, at 1120,
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The court which appeints counsel to represent the indigent defendant may have a
special burden.#® The court must notify the attorney about the appointment early
enough in the process so that he has adequate time to prepare the defense.?? The court
must also ensure that the counsel appointed is qualified 1 deal with cases which raise
complex and serious allegations against the defendant.?®® Unlike the more affluent
defendant who can pick and choose whatever attorney he desires, and perhaps to some
degree ought to be held responsible for that choice, the indigent defendant is at the
mercy of the court. ’

The court’s “mercy” may not always lead to ensuring that the defendant has adequate
counsel. In United States v. Katz,®** the trial judge refused to relieve Lthe appointed counsel
who told the judge that he “would rather walk out on this case and not be on it" and
was “just doing a duty” and “not very happy about the entire thing.”#** The court further
refused to act even when, during the trial, counsel was observed sleeping on several
occasions during examination of a witness. The Second Circuit upheld the conviction,
noting the trial judge’s statement that the times when the defendant’s lawyer slept were
not central to the defendant’s case and that had the occasions of counsel’s somnolence
been central, the judge would have awakened the attorney. 2%

#1 The courts' failure to respond responsibly to the burden has compelled at least one state
bar association committee to recommend guidelines for appointing counsel for indigents in capital
cases so as lo preclude representation by inexperienced and ill-prepared attorneys. Ouio Stare
BAR ASSOCIATION, REFORT OF THE CRIMINAL JusTiCE COMMITTEE, 584 (Apr. 6, 1987).

¢ See, e.g., Chambers v. Maroney, 399 U.S. 42, 54 (1970).

2% See United States v. Cronic, 466 U.S. 648 (1984). Justice Stevens, delivering the opinion of
the Court, stated:

We consider in this case only the commands of the Constitution. We do not pass
on the wisdom or propriety of appointing inexperienced counsel in a case such as this.
It is entirely possible that many courts should exercise their supervisory powers to
take greater precautions to ensure that counsel in serious criminal cases are qualified.
id. ar 665 n.38. The Court of Appeals for the Fifth Circuit, in granting a writ of habeas corpus
due to the failings of inexperienced counsel, was not so reluclant to pass on a trial court’s wisdom:
“A genufiection in the direction of justice by the pro forma appointment of counsel such as
MacKenna had is something less than adequate judicial guidance and the furnishing of effective
counsel to an accused.” MacKenna v. Ellis, 280 F.2d 592, 601 (5th Cir. 1960}, modified, 289 F.2¢
928, cert. denied, 368 U.S. 877 (1961). See alse Harris v. Housewright, 697 F.2d 202 (8th Cir. 1982),
where the court, upon reversing a murder conviction based on incffective assistance of counsel,
noted the youth and inexperience of the appointed counsel. The court added: “[a] major part of
the responsibility for ensuring effective counsel, however, must inhere in the appointment itself. i
is the duty of the courts to ensure that effective legal counsel are appointed (o represent criminal
delendams.” Id. at 205, See also Pauon v, United States, 281 U.S. 276, 312-13 (1930) (the judge's
role in ensuring a proper trial increases in degree as the offenses dealt with increase in gravity);
RerorT 0F THE NaTional Stupny Commission oN DEFENSE SERVICES, NATIONAL LEGAL AID axp
DErENDER AsS'N, GUIDELINES FOR LLEGAL DEFENSE SERVICES IN THE UNITED STATES (1976) (Guideline
2.16(b) states that the more serious and complex cases should be assigned to attorneys with a
sufficient level of experience and compelence o provide proper representation).

24 425 F.2d 928 (2d Cir. 1970).

25 [d, at 931. The former Chiel Judge of the District of Columbia Circuit Court of Appeals
has commented that "we pretend 10 do jusiice by providing an indigent defendant with a lawyer,
no matter how inexperienced, incompetent, or indifferent.” Bazelon, The Defective Assistunce of
Counsel, 42 U, Cin. L. Rev. 1, 4 {1973).

6 Katz, 425 F.2d at 931. See also United States v. Butler, 167 F. Supp, 102, 105 (E.D. Va. 1957)
(“While there is evidence that [the trial attorney]} did, on occasions, place his head in his hands and
that he may have been ‘dozing’ at the time, there is no suggestion that such action was prejudicial
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Nor is the court’s concern and mercy obvious when it explicitly disregards a delen-
dant’s claim of ineftective assistance ol counsel. One New York Supreme Court judge
told the defendant: “The law doesn't require that [ assign you a lawyer that you love.
Too bad. Try harder to like him.”?? Courts have also refused to provide relief to
defendants even in situations such as when the public defender told his client, in front
of the judge: “I don't want 10 go to trial with you. I don't want to represent you. I am
now asking the court to permit me to withdraw ... ."#" In another instance, the exas-
perated defendant attempted o call a press conference to criticize his public defender
in the hope that then he might be provided with new counsel. #2

Any change of counsel causes delay and keeps the case on the judge’s calendar for
a longer period of time. That reality leads trial judges to ignore defendants’ concerns as
well as the proper respousibilities of the court. As the Eighth Circuit Court of’ Appeals
stated:

[Aln accused who is forced to stand trial with the assistance of appointed
counsel with whom he had become embroiled in an irreconcilable conflict is
denied effective assistance of counsel. The trial court, when confronted by
such an allegation, has an obligation to inquire thoroughly into the factual basis of
the defendant’s dissatisfaction ®™

to the petitioner.”). But see Javor v. United States, 724 F.2d 831, 833 (Uth Cir. 1984) ("when an
attorney for a criminal defendant sleeps through a substantial portion of the trial, such conduct is
inherently prejudicial und thus no separate showing of prejudice is necessary™), That same court
of appeals, however, in a post-Strickland case, Tound that there was a need to show prejudice when
the defendant clabmed that his counsel had fallen asleep, although perhaps not if the sleeping
occurred for a substantial porton of the trial. United States v, Petersen, 777 F.2d 482, 484 (91h
Cir. 1985).

87 For One Zealowus fudge, Hard Bargaining Pushes Cases Through the Cowrts, N.Y. Times, Apr. 29,
1985, at B4, col, 3. In California, the Marsden rule, arising from the holding in People v. Marsden,
2 Cal. 3d 118, 465 P.2d 44, 84 Cal. Rptr. 156 {1970), requires the court to permit the defendant to
explain why he believes his court appointed lawyer ought to be discharged. See, e.g., Peaple v. Lewis,
20 Cal. 3d 496, 499, 573 P.2d 40, 41, 143 Cal. Rpur. 138, 139 (1978) (1the Marsden rule was violated
when the judge cut oft the defendants attenipt 10 explain his motion 1o relieve his lawyer and by
the subsequent summary denial of the defendant’s motion).

8 White v. White, 602 F. Supp. 173, 174 (W.D. Mo. 1984). The lederal district coun termed
the situation a “complete breakdown in attorney-client relationship.” Id. at 178. The defendant had
previously written to the court alleging that his lawyer was neglecting his case, and the court itself
was well aware of the Public Defender Office’s excessive caseloud. 1d. at 180. See also United States
ex rel. Testamark v. Vincent, 367 F. Supp. 14, 19 (S.D.N.Y. 1973), where the wial court repeatedly
denied defendant’s request for appointment of substitute counsel even after counsel himself ac-
knowledged that the case was miserably prepared and that his representation bordered on the
incompetent,

9 Osharn v, Schillinger, 634 F, Supp. 610, 615 (D). Wyo, 1986).

0 United States v, Han, 557 F.2d 162, 163 (8th Cir, 1977) (citation omitted) (emphasis added);
see also Monroe v, United States, 389 A.2d 811, 820 (D.C, 1978) (court is obligated w make faciual
lindings on the record when defendant’s allegations that his liwyer is unprepared rise o level of a
claim of a sixth amendment deprivation): United States ex rel, Martinez v, Thomas, 526 F.2d 750,
756 (2d Cir. 1975) (court should have conducted an inquiry into defendant’s justified claim that his
attorney was utterly unprepared for trial); Sawicki v. Johnson, 475 F.2d 183, 185 (6uh Cir. 1973)
{there should be a thorough investigation when a defendant claims his lawyer has not consulted
with him or prepared for a preliminary hearing); United States v. Young, 482 F.2d 993, 895 (5th
Cir. 1973) (it is normally reversible error for the judge to fail to conduct an inquiry into the source
and factual basis for the defendant’s ¢hiim that counsel is not providing effective assistance); United
States v. Scale, 461 F.2d 345, 350-60 (7th Cir. 1972) (it was an abuse of discretion for the trial



572 BOSTON COLLEGE LAW REVIEW [Vol. 29:531

Furthermore, the Second Circuit aptly noted what ought to be obvious but is nevertheless
often disregarded by the trial courts: “The courts cannot give with one hand an indigent
defendant the right to appointed counsel and then, with the other hand, effectively Lake
that right away by refusing to recognize the possibility that defendant’s allegations of
inadequate representation might prove correct after detailed inquiry.”28!

Whereas a defendant with funds has the constitutional right to counsel of his own
choice,?? the indigent does not. But the court most certainly is obligated 1o respond to
a defendant’s ineffective assistance claim, for if there is no viable aworney-client rela-
tionship, the defendant cannot trust the appointed counsel and the open communication
so vilal 1o effective representation cannot occur.2® At the very least, the court should
regard such a complaint as an indication that the lawyer-may not be performing as a
competent, thorough attorney. As the Supreme Court has observed: “An unwanted
counsel ‘represents’ the defendant only through a tenuous and unacceptable legal fic-
tion, 264 ' .

Two glaring instances illustrate the lack of judicial concern for the quality of rep-
resentation provided indigent defendants. In People v. Davis?%5 the defense counsel
suffered from a nervous breakdown in the last two days of trial and told the jury in his

Judge to have failed 10 look into the basis for defendant’s dissatisfaction with his attorneys); Brown
v. Craven, 424 F.2d 1166 (9th Cir. 1970) (court improperly summarily denied defendant’s four
separate motions requesting appointment of another counsel), Former Chief Justice Warren Burger,
when he was a District of Columbia Circuit Court Judge, proposed a broad mandate on the trial
Judge to respond to the defendant’s complaint: “[Wlhen, for the first time, an accused makes known
to the court in some way that he has a complaint about his counsel, the court must rule on the
matter . ... If no reasons are stated, the court then has a duty to inquire into the basis for the
client’s ohjection to counsel and should withhold a ruling until reasons are made known.” Brown
v. United States, 264 F.2d 363, 369 (D.C. Cir.) (Burger, ]., concurring), cert. denied, 360 1.5. 911
(1959,

268 United States v. Morrissey, 461 F.2d 666, 669 n.6 (2d Cir. 1972). See alse United States ex
rel, Testamark v. Vincent, 367 F. Supp. 14, 22 (8.D.N.Y. 1978) (upon a showing of good cause an
indigent is entitled to have his appointed counsel replaced); Davis v. Stevens, 326 F. Supp. 1182,
1183 (S.D.N.Y, 1971). The court must conduct an inqguiry into & defendant’s claim of inadequate
representation because the defendant may well be aware of shortcomings of his attorney that the
‘court may not know. For example, the defendant may wish to inform the court of counsel’s utter
laiture Lo communicate with him, to investigate the case, to contact defense witnesses, or to pursue
a certain affirmative defense. Indeed, the California Supreme Court has indicated that the trial
judge ought not only afford the defendant the opportunity 10 be heard, but might also offer
suggestions to aid the defendant in presenting his complaint of inadeyuacy of counsel, People v.
Marsden, 2 Cal. 3d 118, 125-26, 465 1"2d 44, 49, 84 Cal. Rpu. 156, 161 (1970).

262 §ee Glasser v. United States, 315 U.S. 60, 70 (1942) {denying the defendant his choice of
counsel may amount o a denial of due process and violate the Tourteenth amendment); Powell v,
Alabama, 287 U.S. 45, 53 (1932) (a financially able accused should be provided the opportunily to
ubtain counsel of his own choice); United States v. Burton, 584 F.2d 485, 4858-89 (D.C. Cir. 1974),
cert, dended, 439 U.S, 1069 (1979) {"An essential element of the Sixth Amendment's protection of
the right 1o the assistance of counsel is that a defendant must be afforded a reasonable opportunivy
to secure counisel of his own choosing.”).

3 See AB.A. Standards for Criminal Justice (2d ed. 1982 Supp.) (The Defense Function),
Comment to Standard 4-31: “Nothing is more fundamental o the lawyer-client relationship than
the establishment of trust and confidence . .. ." See also People v. Wheeler, 260 Cal. App. 2d 522,
529, 67 Cal. Rpur. 246, 250 (1968) (when it appears that there may have been a serious breakdown
in communication beiween delendant and his counsel, the court is obliged to conduct an inquiry).

1 Faretta v, California, 422 U.S. 806, 820 (19753).

25 48 Cal. 2d 241, 309 P.2d 1 {1957) {(en banc).
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closing argument that his client, despite having testified to the contrary, had indeed been
at the scene of the crime .2 He told the jury that despite his vigorous cross-examination
ol prosecution witnesses, he now had concluded that the witnesses had been telling the
truth, Although expert medical witness affidavits were presented o the trial court
confirming that the counsel was “mentally ill" during the final days of wial and had
indeed suffered a nervous breakdown, the court concluded the effect was not sertous
cnough to justify a new trial.# The court reached a similar conclusion in United States
v. Butler,*®® where although the attorney: a) was under indictment for violating narcotics
laws; b} left the courtroom during the trial; ¢} may have been dozing during testimony;
and d) may well have been taking narcotics while his client was on wial, the court
sustained the conviction,?6®

If a wealthy defendant becomes displeased with counsel's performance, the defen-
dant can readily replace one private atorney with another.2 Private atlorneys operate
in a competitive marketplace and, therefore, are likely to be concerned with client
approval of their representation.?” A satisfied client can lead to more business in the
future.®”® A public defender has no such incentive. A study of the lawyers in the Los
Angeles County Public Defender Office substantiates this conclusion. The report found
tha the reason attorneys did not regard client satisfuction as essential to their perfor-
mance was that the defenders were freed from the necessity of attracting clients and
oblaining payment for their services.??

In one aspect of client representation the Supreme Court has, in a serics of decisions,
placed the burden on the trial court to hold a hearing or conduct an ingjuiry to ensure
thit the defendant is receiving effective assistance. In the 1978 decision of Holloway .
Arkansas, @ the appointed counsel for three co-defendunts had, by pretrial motions,
represented Lo the court that due to information he had received {rom his clients, he
was confronted with representing conllicting interests at trial and could not provide
effective assistance to each client.#”® The trial court denied his motions requesting the

i fef e 253, 309 P.2d at 7-8.

297 b, wt 257, 304 P.2d at 9-10,

WE BT F. Supp. 102 (E.D. Va, 1957).

w8t ae 105-06,

270 For this and many other reasons, most notubly that a defendant with money can pay for
many hours ol his counsel’s time and expenses lor expert witiesses and investigations, the conelusion
of Chief Justice Weintraub hardly seems warranted: “|]judges tend 1o have a larger sense of
responsibility for the performance of lawyers they assign than for the performance of counsel
privately retained, and to the extent that this is true, there may be an advantage for the indigent
accused.” State v. Rush, 46 N.]. 399, 408, 217 A.2d 441, 445 (1966).

1 Clients who have private counsel are often more satisfied with the representation they
receive. See, e.g., Acuri, Lawyers, Judges and Plea Bargaining: Some New Data on Inmates’ Views, 4 INT'L
Jo CrimiNoLocy & PEroLocy 177, 181 (1970) {inmates who were represented by private atiorneys
were two times as likely to believe that they had received a “good defense” than those who luad
appointed counsel). .

# The Fifth Circuit Court of Appeals noted that “[ajiorneys generally are greatly concerned
with their professional reputations. They kuow that 1o lose a good reputation for laithful adherence
to the cause ol the client is not only to lose that which they should most highly treasure but is to
luse their practice as well.” Williams v. Bew, 354 F.2d 698, 706 (5th Cir. 1965).

15 B, Bohne, The Public Defender as Advocate: An Organizational Perspective on Public Defender
Representation, Ph.D. Dissertation, University of Wisconsin 42 (1979).

4435 U.S. 475 (1978).

175 A tawyer confroms a conflict of interest “H the duty to one of the defendants imay conflict
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appointment of separate counsel for each defendant. The Supreme Court reversed the
convictions, holding that the trial court had the obligation 1o at least conduct an inqguiry
or hearing to determine whether the conflict ol interest risk was sufficient to warrant
appointing separate counsel.?’

The Holloway Courl’s reasoning extends to the situation where the lawyer tells the
trial judge that he is unprepared to begin the trial and to do so would mean that he
could not provide effective assistance to his client. The effect of an unprepared defense
on the fairness of the trial is as significant as the representation of potentially conflicting
interests. In accordance with Holloway, if the trial court cannot disregard counsel’s claim
regarding a conflict of interest, the court should be required, at a minimum, 10 conduct
an inquiry or hearing 1o determine the validity of counsel’s claim of unpreparedness.

Common sense tells us that the lawyer whose job it is to try the case knows best
whether or not he is prepared to do 50.277 Some might maintain that the lawyer may not
tell the truth; that he may claim to be unprepared just to get an adjournment and delay,
The Holloway Court addressed the concern of lawyer misrepresentation: “[A]uitorneys
are officers of the court, and ‘when they address the judge solemnly upon a matter
before the court, their declarations are virtually made under ocath.””#7 In any event, the
Court did not mandate immediate compliance with counsel’s request (although it indicated
that most courts do routinely grant motions for appointment of separate counsel)*™® but
required that it the court chose not te do so, it must explore the basis of counsel’s claim
and take adequate steps in response.?®°

The Supreme Court’s concerns regarding the risks inherent in representing con-
flicting interests at trial are directly applicable to the lawyer who has not conducted the

with the duty ol another.” A.B.A. Standards of Criminal Justice, Standard 4-3.5(b) (2d ed. 1980).
A lawyer is prohibited from undertaking multiple representation if a possibility exists that the
interests of the defendants may diverge at seme time so that the attorney would have inconsistent
and conflicting responsibilites to each client.

26 Holloway, 435 U8, at 487,

277 The Holloway Court quoted State v, Davis, 110 Ariz. 29, 31, 514 P.2d 1025, 1027 (1973),
that an “attorney representing two defendants in a criminal matter is in the best position profes-
sionally and ethically to determine when a conflict of interest exists or will probably develop in the
course of a trial.” Holloway, 435 U.S. at 485.

278 Holloway, 435 U.S, at 486 (citation omitted). ‘The Court noted that “risks [of attorney deceit]
are undoubtedly present; they are inherent in the adversary system. But courts have abundant
power to deal with attorneys who misrepresent fucts.” fd. at 486 n.10. The A.B.A. Codr of Professional
Responsibility Disciplinary Rule 7-102(A)(5) and the Model Rules of Professional Conduct Rule 3(a)(1)
both clearly state that it is a violation for a lawyer o make & false statement (o the court,

7 Hollpway, 435 U.S. a1 485. See Justice Powell’s dissent where he explained that “because the
Court’s opinion contains sceds of a per s2 rule of separate representation merely upon the demand
of counsel, [ respeafully dissent.” /d, at 491 (Powell, ]., dissenting). But even Justice Powell agreed
that the trial court had the duty to inquire further inte counsel's request. /4. at 492 {Powell, |.,
dissenting). Indeed, Justice Powell seetried particularly disturbed by the costs and hardships involved
when separate counsel must be provided — i.e., cach lawyer presents increased likelihood of delay
and additional time involved in 1) selecting the jury, 2) disposing of pretrial motions, 3) conducting
the tial — and also that additional lawyers may tend to enhance the possibility of trial errors. /d.
at 494 n.2 (Powell, J.. dissenting). But such concerns would not accompany the trial court’s mere
compliance with the lawyer’s request for more tme so as to conduct an adequate investigation and
prepare [or triak.

20 fd. at 487.
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necessary investigations and is generally unfamiliar with and unprepared to try the case.
The Holloway Court stated,

[Tlhe evil — it bears repeating -—— is in what the advocate finds himselt
compelled o refrain rom doing, not only at wial but also as to possible
pretrial plea negotiations and in the sentencing process . .. it would be

dilficult to judge intelligently the impact of a conflict on the attorney’s
aptions, tactics, and decisions in plea negotiations would be virtually impos-
sible. 281 :

Two years afier Holloway, the Supreme Court extended the trial cour’s obligation
even further in Cuyler v. Sulfitvan.#® There, the Court held that the trial court had the
responsibility to initiate an inquiry if it knows or reasonably should know that a conflict
exists — even if counsel had not raised the issue.® The following year, in Woed v.
Georgin, ' the Court held that even when there exists only a possibility of a conflict, the
trial court has the duty to inquire even though counsel is silent.® 1f the court is under
such an obligation 1o scrutinize situations where one lawyer represents multiple defen-
dants 50 as to ensure that no defendant is denied effective assistance, then the court
should be similarly obliged to monitor any situation where it appears that counsel is not
able to provide competent representation.

The trial court cannot, by merely appointing counsel, “wash its hands” of the
requirement that the defendant have the effective?® assistance of counsel.?? The delen-
dant’s right to counsel is not formal but substantial. ##® As the Supreme Court declared

= 1 ar 490-91 (emphasis in oviginal).

w2 446 U.S. 335 (1980).

“3 1d. a0 347,

460 U.S. 261 (1981).

5 [, ur 272-74,

26 As the Supreme Court noted in McMann v. Richardson, “fi]t has loug been recognized that
the right to counsel is the right (o the gffective assistance of counsel.” 397 U.S. 759, 771 n.04 (1970)
(emphasis added).

7 §ee Ake v. Okluhoma, 470 U.S, 68, 76 (1985} (“"This Court has long recognized that when a
State brings its judicial power to bear on an indigent defendant in a eriminal proceeding, it must
take steps to assure that the defendant has a fair opportunity w present his defense."); Geders v.
United States, 425 U.S. 80, 87 (1976) (“If truth and fairness are not to be sacrificed, the judge must
exert substantial control over the proceedings.”); Harris v. Housewright, 647 F.2d 202, 205 (8th
Cir. 1982} (it is the duty of the court when appuinting counsel to ensure that such counsel are
effective); MacKenna v. Ellis, 280 F.2d 592, 601 (5th Cir. 1960), modified, 289 F.2d 928, cert. denied,
368 U.S. 877 (1961) ("[Aln essential element of the fair trial of a defendant with court-appointed
counsel is trial court sensitivity o protecting the defendant against hasty trials and against obvious
mistakes of young, inexperienced, appointed counsel,™); People v. Mason, 22 A.D.2d Y57, 458, 256
N.Y.8.2d 115, 116 (1964} {the court should hold a hearing to examine defendant’s complain against
his attorney, since the responsibility for the selection of appoiinted counsel rests solely with the
court),

24 tohnson v, United States, 110 F.2d 562, 563 (D.C. Gir. 1940); see also Powell v, Alabama,
287 U.8. 45, 58 (1932) (“The record indicates that the appearance was rather pro forma than
zrealous and active .. .." Under the circumstances disclosed, we hold the delendants were not
accorded the right to counsel in any substantial sense. To decide otherwise, would be to igtiore
actualities.”); Avery v. Alabama, 308 U.S. 444, 446 (1940) (*The Constitution’s guarantee of assis-
tance of counsel cannot be satisfied by mere formaul appointiment.”).
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in Strickland v, Washington, “[a]n accused is entitled to be assisted by an attorney, whether
retained or appointed, who plays the role necessury to ensure that the trial is fair."29

If it appears to the court that counsel is not consulting with the client as required, 2
conducting the necessary factual investigations,® interviewing witnesses to the alleged
crime,®* examining possible valid defenses 10 the charge,® contacting potential expert
witnesses to assist in preparing the case as well as possibly testifying at trial, 24 and
arranging for alternatives to incarceration if such may be warranted upon a plea or
conviction,* the court ought to intervene.?%

4456 U.S. 668, 685 (1984).

2 See, e.g., In re Rmzel, 108 Wis, 2d 447, 449, 321 N.W.2d 543, 544 (1982) (per curiam) (the
lawyer has a duty to communicate all material facts and problems which affect the client); ABA
Criminal Justice Standard 4-3.8 ("The lawyer has a duty to keep the client informed of the
developments in the case and the progress of preparing the defense.”).

2t See, e.g., Coles v. Peyton, 389 F.2d 224, 226 (4th Cir}, cert. denied, 393 U.S. 849 (1969)
(counse! must conduct appropriate factual and legal investigations to determine what defenses can
be developed and 1o allow for rettection and preparation for triad); ABA Criminal Justice Standard
4-4.1 ("L is the duty of the lawyer 1o conduct a prompt investigation of the circumstances of the
case and to explore all avenues leading to facts relevant to the merits of the case....”).

92 See, e.g., Eldridge v. Atkins, 665 F.2d 228, 236 (8th Cir. 1981}, cert. denied, 456 U.S. 910
(1982) (a presumption ol ineffective assistance exists when, inter alia, counsel has failed to interview
potentially crucial eyewitnesses); Walker v. Caldwell, 476 F.2d 207, 213 (8th Cir. 1974) (failure 1o
question witnesses constituted ineflective representation).

3 See, e, Brooks v, Texas, 381 F.2d 619, 624 (5th Cir. 1967); Jones v. Cunningham, 313 F.2d
347, 353 (41h Cir.), cert. denied, 375 U.S. 832 {1963).

24 See, e.g., The Report of the Commission of the State Bar of Georgia on Compensated Counsel, Assistance
to the Indigent Person Charged with Crime, 2 Ga. Sv. B.). 197, 202 (1965) {assistance of an expert in
some cases may be as crucial as that of the attorney himself').

25 The former Dean of the National College of District Attorneys has observed: “At sentencing,
the ability of counsel to present the court a plan or program will in many instances result in a
deferred or suspended sentence or probation, while the absence of such a progrim will often result
in incarceration.” Wallace v. Kern, 392 F. Supp. 834, 849 (E.D.N.Y. 1973) (quoting 57 F.R.D. 229,
302 (1972)). See alse ABA Criminal Justice Standard 4-8.1 {the lawyer should be familiar with
sentencing alternatives and present to the court any ground which may lead to a sentence most
favorable to the defendant); Standard 18-6.3{(e) (counsel should recognize that for many defendants
the sentencing stage is the time at which the most important service of the enlire proceeding can
be performed).

26 $ee MucKenna v. Ellis, 280 F.2d 592, 600 (5th Cir. 1960) {“Fundamental fairness to a person
accused of crime requires such judicial guidance of the conduct of a trial that when it becomes
apparent appointed counsel are not protecting the accused the trial judge should move in and
protect him.”}; Harling v. United States, 387 A.2d 1101, 1105 (D.C. 1978) (an attorney's gross
incompetence may justify the court removing the attorney, even over the defendant's objection),
One federal district court, confronted with an inexperienced, unprepared, and incompetent trial
attorney, noted that:

A court cannot stand idly by while the poor are assigned lawyers too inexperienced

or incompetent to be retained on a competitive basis in the open market . ... [A]

court must intervene when the quality of representation falls below the level necessary

to achieve sone semblance of the adversary process so essential to focusing issues of

fact for enlightened resolution by a jury.
United States v. Williams, 411 F. Supp. 854, B57 (S.D.N.Y. 1976). See also Monroe v. United States,
389 A.2d 811 n.5 (D.C. 1978} (trial court has a duty to maintain appropriate standards of perfor-
mance by defense counsel); United States v. Garza, 608 F.2d 659, 666 (5th Cir. 1979) (in circum-
stances such as when defense counsel has failed o object to improper comment by the prosceutor,
the trial judge has the obligation 10 intervene to protect the defendant’s right to a fair wrial).
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As the Supreme Court first noted in Powell v. Alabama,® it is the trial court's duty
to ensure that the defendant is “denied no necessary incident of a fair trial.”® And as
the Court noted in United States v, Cronic,*® “[tJhe right to effective counsel is recognized
-+ because of the effect it has on the ability of the accused o receive a fair trial.”?w As
the Court stated in People v. Meding," o insure that counsel’s assistance is indeed
effective, the “[tirial [jjudges have a continuing duty, not o be lightly eschewed, to sec 1o
it that the proceedings are conducted with solicitude for the essential rights of the
accusec,s02

The trial court must do its part to ensure that all defendants are accorded justice
in criminal trials and prevent what allegedly has occurred in Georgia from happening
in other states. The Georgia Association of Criminal Defense Lawyers, the National
Legal Aid and Defender Association, and the American Civil Liberties Union of Georgia
have claimed in a suit recently brought in federal district court against the state and
federal courts of Georgia thal indigent defendants routinely are denied a fair trial and
“counsel are rendered ineffective, and the adversarial process is undermined and un-
reasonably skewed to favor the prosecution.” The complaint specifically included
Jjudges as defendants because “the class of judges have failed 1o provide for an adequate
incligent defense system within their respective jurisdictions,#

Trial courts must be mindful of Justice Brennan's observation in Strickland v.
Washington®® that “counsel’s incompetence can be so serious that it rises to [the] level of
a constructive denial of counsel which can conslitute constitutional error without any
showing of prejudice.”™* The wial court must respond and not just leave the issue of
incompelent counsel for an appeals court o remedy, because “the burden, expense, and
delay involved in a trial render an appeal from an eventual judgment an inadequate
remedy," 07

Two concerns, however, now arise. First, how is the court to evaluate the quality ol
the representation provided,*® and second, what form ought the intervention take? If

27 287 U.S. 45 (1932).

28 1. at 52; see also Commonwealth v. De Christoforo, 860 Mass. 531, 549, 277 N.E.2d 100,
L2 (1971) (Tauro, C.]., dissenting) (" The trial judge has the ultimate responsibility . . . of guar-
anteeing the defendant a fuir trial.”),

#9466 U.5. 648 (1984).

iy ]d‘

44 NY.2d 199, 375 N.E.2d 768, 404 N.Y.S.2d 588 (1978).

2 [d.at 207, 375 N.E2d a0 772, 404 N.Y.8.2d a1 592 (emphasis added); see alse Cooper v.
Superior Court, 55 Cal. 2d 291, 301, 359 P.2d 274, 280, 10 Gal. Rptr. 842, 848 (1961) (to ensure
a fuir trial, the wrial judge possesses both statutory and inherent power to excrcise reasonable control
over all the proceedings).

33 Notice of Amendmein of Complaint at 16, Cunnon v. Harris, No. C86-297R (N.D. Ga. filed
July 9, 1987).

¥ Complaint at 20, Newon v, Harris, No, CBG-297R (N.1). Ga. filed Oct. 24, 1986).

03 466 U.S. 668 (1984).

0 fd. at 703 n.2.

7 Brown v, Superior Gourt, 44 Cal. 2d 559, 562, 212 P.2d 878, 880 (194Y) {en banc).

*8 Uidortunately, the court cannot always rely on the defendant to inform the court when
counsel is not providing effective assistance. Defendants are reluctant 1o “squeal” on counsel and
antagonize the one person in the system who is suppused to be primarily fighting for their cause.
Additionally, as Justice Brennan recently pointed out: “[a] layman will ordinarily be unable to
recognize counsel’s ervors and to evaluate counsel's profuessional performance . . ., [Clonsequently
a criminal defendant will rarely know that he has not been represented competently.” Kimmelman
v. Morrison, 106 8. Ct. 2574, 2685 (1986).
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the court takes seriously its responsibilities to ensure effective assistance of counsel, the
court cannot wait until the trial has commenced, when it is simply wo late to remedy
counsel's failings.3 Whereus theoretically the court that discovers incompetency could
abort a trial which has commenced,*® it is far more likely that concerns with the expenses
and hardship involved in any subsequent retrial would inhibit the court from proclaiming
a mistrial.**!

It seems logical, therefore, during the pretrial phase of the proceedings, that the
judge should attempt to [amiliarize herself with the quality of the representation pro-
vided by counsel.®2 The impact of ineffective assistance is as disruptive to proper court
proceedings and the adversary system as are trial improprieties such as irresponsible

3¢ Although a judge confronted with an obviously incompetent attorney during wial may have
several courses of action available, none can satsfactorily compensate for the damage done to the
defendant. As the district court notedt in United States v. Williams, 411 F. Supp. 854 (S.D.N.Y.
1976):
Ineptness and incompetence cannot be magically transformed to skilled advocacy
during the course of a single trial. Nor can the unfairness inevitably resulting from
an inept defense be cured or overcome by an instruction to the jury. We are also
mindful of the potential prejudice to a defendant when a judge is continually foreed
to take over questioning af witnesses or to correet or admonish the defense attorney.
Id. at 858. In one district court trial, a juror expressed doubts to the court clerk about the abilities
and competence of his obviously unprepared defense counsel and requested an opportunity
address the court. The court declared i mistrial and ruled that the attorney in question would be
disqualified from representing the defendant at the retrial. United States v. Rogers, 471 F. Supp.
847, 849-50 (E.D.N.Y. 1979).
30 For an example ol a court declaring a mistrial due to counsel’s incompetence, see United
States v. Williams, 411 F. Supp. 854 (S.D.N.Y. 1976). The district court, after first conducting a
hearing to assess the defendant’s competency during which the defense counsel “did not seem to
know what questions to ask, nor how to ask them, and the [expert] witness, manifestly without legal
guidance, was almost totally unprepared to testify,” let the trial commence but terminated it after
the opening statements. fd. at 856. The court explained: “[O]nce it became clear to us that the
lawyer assigned by the magistrate to represent the indigent defendant was wo inexperienced,
unprepared, and incompetent to present defendant's casc 1o the jury, it became plain duty 10 abort
the trial.” fd. a1 857, See also Fizgerald v. Beto, 479 F.2d 420, 423 (5th Cir. 1973) (Morgan. J.,
concurring) (when it becomes apparent to the trial judge that defendant’s attorney is incompetent
and inelfective, the court is vbligated to take steps to proteet the defendant’s constitutional rights).
MU a judge carefully monitors the pretrial stage, she might be able to take steps Lo prevent
the neglectful, unprepared counsel from bringing the case to trial. See Smotherman v. Beto, 276 F.
Supp. 579, 588 (N.D. Tex. 1967) (lawyer who fails to probe, inquire, and search out the relevant
facts is hardly prepared to do anything other than stand sill at trial).
32 Jydges might well begin the process at arraignment. A judge who informs the lawyer at first
meeting that she will monitor the representation given may diminish the need [or intense scrutiny
later. The judge might also wish to alert the defendant s to what he can properly expect from his
lawyer. For example, the judge could welt the defendam that the lawyer will be expecied to attempt
to contact any witnesses the defendant claims 1o have helplul knowledge regarding the alleged
crime. Additionally, if any property was taken from the defendant which the prosecution plans to
introduce into evidence against him, the lawyer should prepare with the defendant for a hearing
on the motion to suppress. The {former Chief Judge of the Second Circuit Court of Appeals has
commented:
[1]t is possible to consider seriously the vital elements of a fair trial without concluding
that if is the duty of the judge, and the judge alone, as the sole representative of the
public interest, to step in at any stage of the litigation where his intervention is
necessary in the interests of justice.

Kaufinan, Attorney frncompetence: A Plea for Reform, 69 A B.A. . 308, 310 (1983).
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repetition in the questioning of witnesses,®* irrelevent questioning,?™* colloquy between
counsel, 5 misconduct by defendant,?® and unreasonable wrial defay®'? — all of which
the ABA Standards for the Trial judge urge the judge to prohibit,

The judicial monitoring of counsel’s preparation that 1 recommend ought to apply
not only to those cases which go to trial, but also to those in which a plea is offered. It
is during the plea negotiations where, in order to dispose of the case most rapidly, courts
may actually exploit the defender’s excessive caseloads and lack of preparation.®'® Be-
cause of this emphasis on speedy disposition, both the judge and counsel may violate
professional and constitutional standards.

Due to the bareness of the record on appeal, the judge taking a plea may have a
special responsibility to ensure that counsel has acted with the level of competence
required, The Supreme Court, in McMann v. Richardson,® after specifying the proper
standard of review for judging counsel's performance when the defendant has appealed
from a plea alleging ineffcctive assistance of counsel, pointed out that “[wle think the
matier, for the most part, should be left to the good sense and diseretion of the trial
courts . ..."2 The trial judge ought not accept the plea unless she has conductied a
“penetrating and comprehensive examination of all the circnmstances under which the
plea is made, ™

A lawyer who has not properly piepared his client’s case — who has not spoken
with witnesses, examined police reports, or explored the likely success of motions o
suppress the physical, testamentary, or identificuion evidence against the defendant —
cannot properly advise his client concerning the strength of the case against hin and
the likelihood of conviction were the case 1o go (o trial. The defendant, therefore, would
not be receiving effective assistunce of counsel.** The court must ensure that the attorney
has not, becausé of his own desire to have the case “pled out,” worn down the delendant’s
opposition and substituted his own will for that of the client’s.

The trial court’s proper role, before accepting any ples, is to determine to what
extent the defendant’s choice to plead guilty is an informed one, achieved with the {ull
and competent representation of counsel, The court’s inquiry ought to be fashioned as
suggested in the following proposals for a pretrial conterence or a prewrial worksheet.
Additionally, the court should ensure that counsel has explored fully any possible legal

19 AMERICAN BAR ASSOCIATION STANDARDS FOR CRIMINAL JusTicE — Srrcial. FUNCTIONS oF
THE TriAL Jupce, Standard 6-2.3 (2d cd. Supp. 1982}

314 [d., Standard G-2.3.

315 fd., Standard 6-3.2.

816 fd . Standard 6-3.8.

317 fd,, Standard 6-1.4,

38 See supra notes 140-42 and accompanying text.

s 397 U.S, 759 (1969).

2 id, al 771,

32t United States v, Lester, 247 F.2d 496, 500 (2d Cir, 1954); see also United States v. Davis, 21¥
F.2d 264, 267 (7th Cir. 1954) {even when a defendant is represented by the counsel of his choice,
the court is mandated 10 ensure that the defendant has the knowledge and undersianding essential
to a valid plea).

72 A B.A. Standards for Criminal Justice, Chapter 14 Pleas of Guilty, Standard 14-3.2(b) instructs
counsel that to “aid the defendant in reaching a decision, defense counsel, after appropriate investi-
gation, should udvise the defendant in reaching a decision,” (emphasis added), See alio Williams v.
Kaiser, 323 U.S. 471, 475 {1945) {a lawyer's advice and counsel is every bit as pertinent for a
defendant in connection with a plea as it is for the conduct of a twial).
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defenses to the charges and has clarified the applicable law and explained the significance
of such defenses to the defendant.”

When the defendant enters a guilty plea, appellate review of the auorney's prepa-
ration of the case does not occur. The overburdened public defender, therefore knows
that if his client pleads guilty, he will never be called upon to show what investigation
and preparation he did or did not do on that client's case.3 External verification of
effective assistance must therefore occur at the trial court level, the forum in which
constitutional doctrine requires that no plea be accepted that was not knowingly and
intelligently entered.®s If counsel is required to record the amount and results of the
investigatory work he has done, and if the court is required to ensure that the defendant
received informed, competent assistance before accepting any plea, the integrity of the
bargaining process would be enhanced.

The Supreme Court has supported the requirement that the trial judge take firm
action to .protect a defendant's rights when pretrial publicity may represent a threat to
a fair proceeding. As the Court declared in Sheppard v. Maxwell 32 “[tlhe trial courts
must take strong measures to ensure that the balance is never weighed against the
accused.”*” Timely judicial intervention is just as important during the pretrial stages
in order to deter iiiadequacies of counsel that could violate the defendant’s sixth amend-
ment rights and prevent a fair trial 3% Conducting a pretrial conference or requiring
the attorney to file a pretrial worksheet with the court may prove to be an effective
means of encouragi-ng compelent representation.

A, The Pretrial Conference

Pretrial conferences are common in civil litigadon, but are rare in criminal cases
except for discussions focusing on the possibility of a plea bargain. Rule 16 of the Federal
Rules of Civil Procedure makes case management and scheduling the express goals of
pretrial procedure. One stated objective of judicial management is 10 improve “the quality
of the trial through more thorough preparation.”? But whereas the conference's focus
in civil cases is scheduling the various aspects of the litigation, in criminal cases 1 propose

2% See Scott v, Wainwright, 698 F.2d 427, 429 (11th Cir. 1983) (writ of habeas corpus was
" granted where counsel was ineffective due to failure (0 prepare a defense for the defendant prior
o entering the guilty plea).

324 The overall reluctance of appeals courts to overturn guilty pleas can be noted in Parrish v.
Beto, 414 F.2d 770 (51h Cir. 1969), where the plea of a young, unschooled boy who had been on
death row for six months, threatened by the prosecutor with being “burned” on the electric chair,
and pressured by both his lawyer and his {amily to plead a sentence of ninety-nine years, was held
by the Fifth Circuit o have been voluntary.

325 Boykin v. Alabama, 395 U.5. 238 (1969).

326 384 U.S. 333 (1966).

327 Id. at 362; see alse Chandler v. Florida, 449 U.8. 560, 566 (1981) (" T'he judge has discretionary
power to forbid [media] coverage whenever satisfied that coverage may have a deleterious etfect
on the paramount right of the defendant to a fair uial.™).

28 Certainly the trial judge has the cear obligation not w let a wrial proceed when it is clear
that any conviction would be reversed due to the ineffective assistatice of counsel. See People v.
McKenzie, 34 Cal. 3d 616, 627, 668 P.2d 769, 776, 194 Cal. Rptr. 462, 469 (1983) (trial Jjudge who
permitted a trial wherein the defendunt did not receive the elfective assistance of counsel “virtually
ensured an appeal, & reversal and a future retrial, thereby placing an unnecessary additional strain
on an already overburdened judicial system™).

29 Fep. R, Crv. P. 16(a) comment to 1983 Amendment,
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a monitoring session where the judge reviews with defense counsel, for example, what
subpoena requests and motions for discovery he has made,” why other motions have
not been filed, how frequently he has met with the client, what legal issues have been
researched in preparation for trial, and whether witnesses have been contacted and
interviewed > '

Unlike some other aspects of client representation, the degrec of pretrial preparation
can be objectively assessed and evaluated.® Because such conferences require time,’s
they are likely to meet resistance in an already overburdened system. But it might well
be the case, at least in some instances, that such pretrial conferences can actually reduce
‘trial time and promote negotiated dispositions.® In the federal courts, if the district
court judges are unable to assume the burden of such a pretrial conference, magistrates
might provide the supervision required.* At the state level, special judges could be
designated to conduct the pretrial conferences. An advantage of designating non-trial
judges to supervise case preparation is that it would allay the concern that if the same
Judge presided over the pretrial monitoring as presided over the trial, the information
gained from conferencing might affect her judgment of the defendant’s guilt or inno-
cence.

30 Considerably less information is provided one's adversary as a matter of course in criminal
proceedings than in civil. Unless the defense counsel actively subpoenas and files motions f{or
discovery material, he will simply not obtain what could be vital material information for the defense
of his client. See, e.g., United States v. Agurs, 427 U.S. 97, 110 (1976) (even where the defendant
claims self’ defense, the prosecutor is not obligited to provide defense counsel with the yictim's
arrest record unless specifically requested to do so).
1 In many cases the counsel should interview not only possible defense witnesses, but prosc-
cution witnesses as well, [t can be most advantageous in preparing the cross examination of
witness i’ counsel has had an opportunity in udvance of the trial (0 assess that witness' personality
and note any weaknesses in the witness’ account of the occurrence. In McQueen v. Swenson, 498
F.2d 207 (8th Cir. 1974), the court found that defense counsel’s frequent failure 1o approach
prosecution witnesses was “absurd and dangerous,” contravened the attorney’s essential obligation
to conduct facual investigations, and constituied an abdication of professional judgment. M. m
216, See atse Morrow v. Paratt, 574 F.2d 411, 413 (8th Gir. 1978) (failure to interview prosecution
witnesses violates the attorney’s constitutional duty w provide effective assistance); United States v,
DeCoster, 487 F.2d 1197, 1204 (D.C. Cir. 1978) {defense counsel should interview gavernniem
witnesses as well as those that he intends 1o call).
2 Judge Bazelon, the former Chiel Justice of the Court of Appeals for the District of Columbia
Circuit, has observed regarding the obligation of defense auorneys, that counsel
must confer with his client without delay and as often as necessary to elicit matiers of
defense, discuss Tully potential strategics and tactical chuices with his client, propetly
advise his dient of his rights and take all actions necessary to preserve them, and
conduct appropriate investigations, both factual and legal. Preciscly because these rufes
are so clenentary, no one can dispuic that a “reasonable” lawyer, absent good cause,
would cotply with them.

Bazelon, The Realitiey of Gideon and Argersinger, supra note 250, a1 823 (1476),

S judicial monitoring were to e institutionalized, accepted, and anticipated, one could
expect lawyers to attempl, to the extent time permits, 1o prepare and investigate each case fully,
The result might very well be that after a while, less court time would be required for intervention.
There might even be some economic gains for the systen: as judges ensure that counsel are
prepared, there may be fewer reversals ol convictions on ineffective assistance grounds, with
corresponding decrease in costs for rewrials.

¥ See Schwarvzer, Dealing with Incompetent Counsel — The Trial Judge's Rule, 93 Harv. L. Rev,
633, 665 (1980). ’

35 See Kaulman, Attorney Incompetence: A Plea Jor Reform, 69 A.BA. [, 308, 309 (1983).
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Perhaps the most significant advantage in instituting a system of pretrial conferenc-
ing would be the message communicated to the judges: Lawyers must conduct full
investigations and adequately prepare before a trial can begin. If a public defender were
to inform the court at conference that he is not ready to begin trial because he has not
had sufficient time to prepare, the judge would find it most difficult 10 disregard such
claim and order the counsel to begin the trial.

B. The Defense Counsel Pretrial Worksheet

An advantage ol the worksheet approach is that it involves less court time. This
approach requires the lawyer to indicate on the worksheet what he has done — for
example, what witnesses he interviewed — and not done, including explaining why he
has not, for example, made a motion for a hearing to suppress the preurial identification
lineup.3% The worksheet could be based on the ABA’s Standards for the Administration of
Criminal [ustice, Chapter Four: The Defense Funetion,®? or could be formulated to encourage
compliance with local regulations (for example, requirements that motions be filed within
fifteen days of arraignment).

[t the Supreme Court had approved a set of performance standards for defense
attorneys, the task of monitoring an attorney’s work would be casier?*® But the Court
stated in 1986 in Nix v. Whiteside®? that the time had not yet come for the Court to
specify the weight 1o be assigned professional codes or canons of ethics in defining
proper attorney performance.*® Other courts, however, have developed their own stan-

3% The prerial worksheet should also enconpass items such as: whether police reports were
subpoenaed and if not, why not; whether all the witnesses present at the scene of the alleged crime
were contacted; whether the scene was visited and photographs taken; whether character witnesses
for the defense were contacted; what specific examinations were performed (e.g. chemical and
fingerprint analyses) and were the results subpoenaed and, if called for, submitted to a defense
expert for examination; whether any arrest or search warrants were involved and if so, whether
they were subpoenaed; whether discovery motions were made, and if applicable, whether a motion
was filed to suppress the introduction of physical evidence against the defendant; whether the
defendant has been notified of the prosecutor's intention to introduce inculpatory statements and
it so, whether a motion has been hled for a Miranda hearing to challenge the voluntariness of such
statements; and whether any evidence exists that the delendant might not be competent to stand
wial or may have been legally insane at the time of the crime and il so, whetlier psychiatrists have
been contacted o examine the defendant. The lawyer should also be required to indicate the
number of times and the amount of time that he has spent consulting with his client.

337 See Tague, The Attempt to Improve Criminal Defense Representation, 15 Am. Crim. L. Rev. 109,
164 n.285 (1977). Many courts have used the ABA Criminal Justice Standards when assessing
ineffective assistance claims. For example, in Eldridge v. Akins, 665 F.2d 228, 232 {8th Cir. 1981),
cert, denied, 456 U.S. 910 (1982), the court adupted Standard 4.1 regarding the duty of counsel o
investigate and call witnesses.

#8 The author is a member of the Defense Counsel Competency Committee of the National
Legal Aid and Delender Association which has prepared proposed Performance Guidelines for Criminal
Defense Representution, ‘The Guidelines, which specily actions that counsel should take at each stage
of the proceedings, are organized as follows: 1. General Principles of Representaton; 2. Prewrial
Release; 3. Preliminary Proceedings; 4. General Case Preparation; 5. Pretrial Motions; 6. Disposition
by Plea; 7. Trial Proceedings; 8. Sentencing; 9. 'ost-Judgment Proceedings.

=% 106 3, Ct. 988 (1986).

M0 Justice Blackmun’s concurring opinion expressed the belief that “[i]t is for the State to decide
how attorneys should conduct themselves in state criminal proceedings.” id. at 1006. The Court, in
Strickland v. Washington, 466 U.S. 668 (1984), had held that ineffective assistance occurred when
representation fell below “an objective standard of reasonableness.” Id. at $688. Courts have applied
this standard, as well as a requirement that attorneys’ performance fall within a “range of compe-
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dards to evaluate ineffective assistance claims. The Fourth Circuit Court of Appeals
outlincd the following key principles by which counsel must abide:

Counsel must confer with his client without undue delay and as often as
necessary, 10 advise him of his rights and to elicit matters of defense or to
ascertain that potential defenses are unavailable. Counsel must conduet ap-
propriate investigations, both factual and legal to determine it matters of
defense can be developed, and to allow himsell enough time for reflection
and preparation for trial ¥

The pretrial worksheet may not provide the court as ample an opportunity as the
pretrial conference would to assess, in an intelligent and informed manner, the quality
of the preparation the lawyer has done. The attorney may view the worksheet merely
as another form he must filll out and, as is the practice with voucher lorms {or appointed
counsel or case evaluation sheets with public defenders, merely concern himsell’ with the
worksheet in a routine, pro-forma manner. A significant benefit of the worksheet ap-
proach, however, is the assistance it would provide for the appellate review of inelfective
assistance claims.*? The worksheet would become part of the court lile, and in some
cases might obviate the need for a hearing o determine the amount of preparation or
investigation done M

Both the prewial conference and the defense counsel pretrial worksheet proposals
might meet resistance by those claiming intrusion upon the attorney-client relationship.
There is, however, no need for the trial court judge o serutinize confidences, strategies
or tactics. Rather, the court's Tocus should be on whether the fawyer has devoled the
time necessary to prepare and investigate the client’s case properly. In Coles v. Peyton, 349
the Fourth Circuit held that the defendant, who was sentenced to twenty-five years in
prison upon his conviction, was denied effective assistance, The Court based its decision
on the finding that the lawyer had failed 1o explain fully the elements of the crime?s»

tence,” on a cuse-by-case basis. In Moore v. United States, 432 F.2d 730, 736 (3d Cir. 1970), the
"Fhird Circuit defined “normal competency” as “the exercise of the customary skill and knowledge
which normally prevails au the time and place.” Judges commonly evaluate the “reasonableness” of
ather professional’s conduct, and a trial judge ought to be able to ascertain easily whether defense
counsel's representation is “reasonable.” See Bazelon, The Realities of Gideon and Argersinger, supra
note 260, at 836-38 (1976), for a suggested sample worksheel. As Judge Buzelon acknowledged,
his worksheet can indicate only “gross cases ol poor investigation . .. ." Id. at 831. Professor Tague
indicates that his suggested checklist need not be disclosed 1o the judge unless the defendant, upon
reviewing it, chooses to indicate to the judge an objection as to its accuracy. "Tague, supra note 337,
at 164,

# Coles v. Peyton, 389 F.2d 224, 226 (41h Cir. 1968).

342 [ is, however, certainly possible that individuals evaluating the worksheet may reach differ-
ent conclusions about the effectiveness of the representation provided. In United States v. Clay-
borne, 509 F.2d 473 (D.C. Cir. 1974), the trial lawyer's written statement vegarding why he chose
nol Lo cross examine a cracial prosecution witness was found ineritorious by the majority of the
District of Columbia Circuit. Sre id. at 481, The dissenting judge, however, concluded that the
lawyer's explanation was in faet an aucmpt to cover up inadeguate research and preparation. Id.
at 490 (Bazelon, J., dissenting).

343 See Grano, The Right to Counsel: Collateral fssues Affecting Due Process, 54 MInN. L. Rev. 1175,
1248 {1970). Appeal proceedings increasingly focus on the competence or incompetence of trial
counsel, See also Van de Kamp, The Right to Counsel: Constitutional Imperatives in Criminal Cases, 19
Lov. or L.A.L. Rev, 324, 330 (1985),

4389 F.2d 224 (dth Cir), cers, denied, 383 U.S, 849 (1968),

3% The Fourth Circuit found that one of the elements required to constitute & violation of the
Virginia law at issue may not have been present. fd. at 227,
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and to question the defendant about possible defenses,¢ failed to interview possible
material witnesses to discover what their testimony might be, and failed to investigate
the reputation of the complaining witness.*" These findings could have been easily
ascertained by a trial judge before the trial ever began, possibly preventing a trial that
violated the defendant’s constitutional right to the effective assistance of counsel.

Lawyers may resist being “checked up on,” but if the long term result would be
higher standards of performance for lawyers in criminal cases, that price is worth paying.
Conscientious, overburdened public defenders, pressured o represent more clients than
they adequately can handle, may in fact find significant support in a requirement that
Jjudges must ensure proper preparation and investigation before a trial can commence.
If the stdte engages an attorney to do a job, in this instance, o provide effective assistance
of counsel, it is eminently reasonable 10 permit measures to confirm that the job is being
done,

CoNcLUSION

When the state accuses someone of a crime, that individual cannot be denied the
means with which to respond, i.e. the effective assistance of counsel. When defense
counsel represents to the court that he is unprepared to commence trial, the court must
not routinely deny the request for a continuance, for to do so would impair the funda-
mental rights of the accused. Even though the public defender may have had a sutficient
number of days in which he could have investigated and prepared the case, the reality
is that the overburdened attorney may simply have been unable to prepare effectively
all the cases assigned 1o him. 1t is unfair, improper, and unjust to sacrifice the defendant's
rights because of his counsel’s failings.

When a trial has taken place wherein the defense counsel has not been adequately
prepared, we cannot be confident of the accuracy of the verdict. The adversary system
assumes that each side has done everything possible to present the issues to the court;
i’ defense counsel has not effectively done so, then justice may not have prevailed. For
the judge to fulfill his role properly, he must be confident that the defense counsel has
fulfilled his.

Trial judges cannot operate under the comfortable illusion that all defense counsel
who appear before them are effectively and competently representing their clients.
Inadequate tunding of public defender offices has created excessive caseloads and this,
in turn, has reduced the time available for each case and has encouraged excessive
reliance on pleas. Courts themselves have succumbed to administrative pressures to
rapidly process and dispose of cases, and have therefore too often failed in their re-
sponsibilities to the defendent.

Institutionalizing the proposals dd\’oc‘ned in this Article — judicial monitoring of
attorney preparation through a pretrial conference or a defense counsel pretrial work-
sheet — would communicate the message that the quality of assistance provided i of
critical importance. [t is properly the judge’s function to ensure that the counsel he has
appointed to represent the indigent defendant perform in accordance with professionally
accepted standards of preparation, investigation, consultation, and motion practice.

316 The court emphasized that counsel has an allirmative obligation to conduct sulficient inquiry
to determine whether valid defenses exist. /d. at 226 n.3.
7 1d. at 226.



