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When in 1982 the Boston Symphony Orchestra cancelled a
contract with the actress Vanessa Redgrave, in response to vocif-
erous protests of her political beliefs, Redgrave wanted to sue for
more than just contract damages. The ensuing litigation under
the Massachusetts Ciuil Rights Act consumed seven years, pro-
duced three appellate decisions, and gave birth to a potent new
defense for private employers in cases involving political retal-
iation against employees. This article analyzes the famous case in
terms of constitutional law, political liberty, and artistic choice.
Its structure encompasses « narrative of the evenls from two
opposing perspectives — Peter Sellars’s and Seiji Ozawa’s; an
historical exploration of political blacklisting; and an analysis of
the legal doctrines that ultimately determined the outcome of the
Redgrave case. :

I. SELLARS'S STORY

The Boston Symphony Orchestra “is quite simply one of the

outstanding cultural institutions in the world,” said Peter Sellars,
testifying as the lead-off witness in the 1984 federal court trial of
Vanessa Redgrave v. Boston Symphony Orchestra. “{Almong symphony
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orchestras, a case can be made for it being . . . the best in this
country and really in a league with a handful in western Europe.™

Sellars was only 25 but already known as a promising, creative
theater director when, in February 1981, Thomas Morris, the Gen-
eral Manager of the Boston Symphony Orchestra, asked him to
submit a proposal for staging Igor Stravinsky’s opera-oratorio, Oed-
ipus Rex. Stark and formal, Oedipus Rex was to be the featured work
at the BSO'’s 1982 centenary celebration: three concerts at Sym-
phony Hall in Boston, two at Carnegie Hall in New York, and more
the following summer at Tanglewood. Soprano Jessye Norman was
to sing the role of Jocasta; tenor Kenneth Riegel was to be Oedipus.?

The BSO had chosen an all-Stravinsky program because of the
composer’s historical associations with the Symphony. The other
work on the program was to be Stravinsky's Symphony of Psalms,
which Serge Koussevitzky, then the BSO'’s conductor and a longtime
friend of Stravinsky’s, had commissioned in 1930 to commemorate
the Orchestra’s 50th birthday.* A deeply religious work, Symphony
of Psalms was composed, in Stravinsky’s words, “for the glory of
God [and] dedicated to the Boston Symphony Orchestra.” Both
Symphony of Psalms and Oedipus Rex had their American premiéres
at the BSO.3

Sellars told the Redgrave jury of Stravinsky’s importance to
contemporary music. “From his sensation in Paris, total sensation,
The Rite of Spring, when there were riots at the first performance
and . . . the audience was stampeding, Stravinsky had to be whisked
out of the back door of the hall and into a taxicab to the other side
of the city, things have been very lively.”® Stravinsky took cultural

' Trial Transcript at vol. 1, afternoon session, 46, Redgrave v. Boston Symphony Or-
chestra, Inc., 602 F. Supp. 1189 (D. Mass. 1985) (C.A. No. 82-3193-K).

*Id atvol. 11, 12-13.

3 EW. Whrre, STRAVINSKY 98-99, 359 (1984).

11d. at 359,

® Id.; Trial Transcript at vol. 11, 12, vol. 1, afternoon session, 50; Memorandum from
Thomas Morris to Abram T. Collier, President of BSO Trustees (Mar. 30, 1982) (trial exhibit
19); Dyer, Extending the Language of Music, Boston Globe, Dec. 6, 1988, at 79 (describing
composer Elliot Carter’s participation in BSO premiere of Qedipus Rex while a student al
Harvard).

% Trial Transcript at vol. 1, afiernoon session, 47. Sellars may have been exaggerating
the famous story of the 1913 Rite of Spring premiere in Paris, Although the audience virtually
rioted, the performance was completed, and at 2:00 A.M Stravinsky, Cocteau, Diaghilev, and
Nijinsky “piled into 2 cab and were driven to the Bois de Boulogne in search of fresh air
and quiet.” E.W. WHITE, supra note 3, at 45, ‘
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myths (like Oedipus Rex) and “made them very powerful for a mod-
ern audience.””

Oedipus Rex, with music by Stravinsky and libretto by Jean Coc-
teau, retells the ancient and much-psychoanalyzed Greek myth in a
stately, rigorous oratorio form. Like Symphony of Psalms, composed
three years later, Oedipus Rex was to be performed in Latin, to give
it a “monumental” quality.® Sellars’s stage plan included an eight-
foot platform for the soloists, above the chorus and orchestra, and
an industrial-size elevator that would raise Jocasta as much as
twenty-five feet higher.” Sellars thought this height crucial to the
production.

Scllars insisted that Symphony of Psalms be performed after Oed-
ipus Rex, even though in concerts the "big staged work” usually
comes last.!® He wrote General Manager Morris:

The two Stravinsky pieces have the exact relation to each
other as Sophocles’ Oedipus Rex and Oedipus at Colonnus:
the latter is the benediction of the former and to reverse
their order is to go against every grain of content . . . .
Oedipus Rex is the journey toward knowledge which we
must pass through before we are ready “to enter in” to
the elevated, visionary level of experience attained and
presented by Symphony of Psalms.'!

7 Trial Transcript at vol. 1, alternoon session, 49.

8 fd. a1 50. In a July 1981 leiter to Thomas Morris, Sellars compared Oedipus Rex to the
Japanese Noh plays, which are also “deliberately set in archaic language not understood by
the audience, eschewing trivial psychologizing soap-opera detail, and elevating the tragedy
1o the highest level. This is the ‘aspect monumental’ called lor in Oedipus Rex, and the reason
Stravinsky chose Latin.” Letter from Peter Sellars to Thomas Morris 2 (July 9, 1981} (trial
exhibit 501). According 10 one critic, Stravinsky

liked the idea of maving backward from a “seculsr” to a “sacred” language,
which is why he had Jean Cocteau's wext [for Oedipus Rex] translated into Cicer-
onian Latin . . . .Oratorio suited his desire to petrify the urgency and activism
of Wagner’s music drama: he wanted a “still life,” he told Cocteau . . . Stravinsky
quoted André Gide's remark that “classical works are beautiful only by virtue
of their subjugated romanticisim.” So it is with Qedifus: oratorio serves to disci-
pline and formalize opera. Despite its classical langnage and the undramatic
rigidity of the action, the characters - the dangerously arrogant Ocdipus and
the babbling Jocasta — are demon-infested romantics. Oratario as written by
Siravinsky is opera in a straitjacket.
P. Conrab, A SoNG OF LOVE aNp DeaTh: THE MEANING OF OPERA 76 (1987).

9 Sellars's letter 1o Morris, supra note 8, at 2,

0 1d, w6,

" id.
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Sellars wanted a bird of peace or dove to fly over the orchestra at
the end of Symphony of Psalms, though Morris thought that touch “a
little hokey.”'?

Oedipus Rex had a narrator — the only part not spoken in Latin.
Sellars viewed this small role as critical: “the device of the narrator
is clearly included to bring this tragedy sharply into the tangible,
quotidian, localized experience of the audience: an affirmation of
the present tense.”'* For the BSO production, Sellars wanted some-
one contemporary, who spoke forcefully on current events. His first
choice was Ted Koppel, a newsman who possessed what Sellars
described as “uncanny . . . equilibrium as he announces world
catastrophes,” and a “complex . . . sense of irony . . . an extraor-
dinary example of Sophoclean and Stravinskian self-control and
detachment.” ! \

Whatever may have been his level of Sophoclean detachment,
Koppel was not available to narrate Oedipus Rex. Nor were other
Journalists whom Sellars had in mind, and when, in early March
1982, Sellars, Morris, and the BSO’s Artistic Administrator, William
Bernell, met in Paris with the Orchestra’s Music Director, Seiji
Ozawa, the narrator still had not been cast. Rehearsals for Oedipus
Rex were to start on April 12 for performances on April 15, 16 and
17 in Boston and April 21 and 22 in New York.

Sellars recalled the Paris meeting as

quite a hectic and frenetic brainstorming session . . . . In
the course of the flurry, the name of Vanessa Redgrave
came up. And I must say, the sun shown for a moment.
We were all quite elated. Here was somebody whose gifts
as a performer were beyond questioning and beyond com-
pare and who had the kind of phenomenal intensity that
could make a very short part come off to very impressive
effect because, in fact . . . there are only three or four
very briet speeches for the narrator.!5

Redgrave, Sellars told the jury, had the “ability 10 charge a very
small amount of material with a very great amount of meaning,
which is a special quality that some performers have and is very

2 Trial Transcript at vol. 5, 55 (Morris testimony), vol. 4, morning session, 11, 14 (Qzawa
testimony).
3 Sellars’s letter to Morris, supra note B, at 6. The idea for the narrator was Cocteau's:
Stravinsky at first disliked it. E.W. WHITE, supra note 3, a1 $20-30.
" Sellars’s letter to Morris, supra note 8, at 6.
' Trial Transcript at vol, 2, 14-15.
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crucial in the case of Oedipus Rex.” Redgrave was “not only a fiery
personality but one of the great classical actresses of the British
stage.”!6

Sellars, Morris, and Bernell were aware that Redgrave's ardent
support of the Palestine Liberation Organization made her contro-
versial.'” They quickly agreed, however, that her political activities
were irrelevant to the hiring decision. In this instance, moreover,
where the BSO wanted “something exciting, something that would
be talked about and something that would also bring the orchestra
sharply into the twentieth century and be an event for television,”
the political intensity of Redgrave’s presence would if anything be
an advantage.'®

When contacted, recalled Sellars, Redgrave’s agents were at first
“extremely rude and said, ‘the Boston Symphony? What's that?’”!?
But Redgrave knew very well what it was, and was thrilled to get
the offer.?® Although famous internationally for such movie roles
as Isadora, Morgan, The Trojan Women, Blow-up, and fulia, Redgrave
had begun her career (assisted by her father, Sir Michael Redgrave)

16 fd. at 16. Redgrave came to international attention in 1965 with the offbeat British
movie Morgan. Ismail Merchant, who later produced The Bostonians with Redgrave in a
starring role, testified at wial that Morgan had first set him on her wail: “1 . .. absolutely was
riveted by her performance, and 1 thought this is an actress 1 wamt to work with.” d. at vol.
8, 131. Film director Sidney Lumet also testified on her uniqueness: “She has lyricism which
is extremely rare . . . [a] combination of sirength and delicacy, . . . [and] a complete intangible

.., just the depth of the walent itself.” Jd. at vol. 9, morning session, 51=53. One critic wrote
of Redgrave's Oscar-winning performance in the film Julie: "This saintly Freudian Marxist
queen, on casy terms with Darwin, Engels, Hegel, and Einstein, might have been a joke with
almost anyone but Vanessa Redgrave in the role . . . . Redgrave is so well endowed by nature
to play queens that she can act simply in the role (which doesn't occupy much screen time)
and casually, yet lyrically, embody Lillian Hellman’s dream friend.” P. Kuel, A Woman for All
Seasons?, in WHEN 11E Licurs Go Doww 306-07 (1975).

17 Redgrave testified that her political activities ranged from running for Parliament in
1974 on the Workers' Revolutionary Party ticket to sponsoring a nursery school in London.
Trial Transcript at vol, 6, morning session, 14, 24. She produced and appeared as a news-
caster in a 1977 (lm, The Palestinian, which was shot in Lebanese refugee camps, and
distributed a second film, Oceupied Palestine, in the early 1980s. /d. at vol. 5, 105, vol. 6,
morning session, 23, vol. 7, afternoon session, 2. Pressed on cross-examination about her
political views by defense attorney Robert Sullivan, she told the jury that she opposed Zionism
but not the existence of the Siate of Israel: *I never said theve is no room for Israel. 1 never
said that the State of Israel should be liquidated or overthrown. I don’t believe it. That's not
what I advocate.” Id. at vol. 7, morning session, 90.

W Id. at vol. 2, 18. Morris testified in detail about his heightened hopes for welevision
broadcasts once the media announced Redgrave's involvement. fd. at vol. 3, 112, 135-36,
170, 176.

19 Id. at vol. 2, 20. Bernell testified that Redgrave's agent, Bert Taylor, was “rather short
with me” but called back the next day to apologize. Id. at vol. 11, 31-32,

2 fd. at vol. 7, afternoon session, 24, vol, 5, 93.
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as a classical actress, both in London theater and in concerts. She
knew the history of the Stravinsky-Cocteau work, and knowledge-
ably discussed with Bernell what recordings were available for her
to study by way of preparation.?!

Negotiating the deal was not difficult. Morris, according to
Sellars, believed that securing Redgrave '

was such an exciting coup for the symphony that it was
worth going . . . a litle beyond the limits that . . . had
previously been thought of financially for this . . . because
all of us felt that she was, indeed, the solution to this
evening and really the last missing link in what we were
all convinced would be one of the most exciting projects
we had ever worked on.#2

The Orchestra announced the engagement of Redgrave on
March 25, 1982; the next day the Boston Globe reported that the
BSO had “scored a theatrical coup” by hiring her.? :

That same day, March 26, protests began. The BSO staff ini-
tially fielded them coolly, telling angry callers, in accordance with
Morris’s instructions, that Redgrave had been hired “exclusively on
artistic grounds.”?

The BSO was hardly the first to have been assaulted by an anti-
Redgrave campaign. In 1978, Jewish Defense League activists had
protested her Academy Award for fulia, then burned her effigy
outside the auditorium where she was to receive the prize.? In
1979, CBS-TV withstood pressures to fire Redgrave from its pro-
duction of Playing for Time, a holocaust docudrama. The network
disputed the protesters’ contention that it should have considered
Redgrave’s political views in making the casting choice. It quoted
the screenwriter, Arthur Miller, as saying:

If this attack is solely upon her past views and actions it
ought to stop short, it seems to me, at trying to drive her
out of a role which can only lift the suffering of the Jews,

?id, alvol. 11, 47-48,

2 fd. at vol. 2, 21. Morris also described it as a “toup.” Id. at vol. 4, morning session,
107.

2 Id. a1 vol. 2, 28-24; McCanon, Classical Musicians Aid One of Their Oun, Boston Globe,
Mar. 28, 1982, at 81 (wrial exhibit 18).

# Trial Transcript at vol. 3, 118, 142 (Morris testimony), vol. 2, 29 (Sellars testimony),
vol. 11, 155-58 (testimony of Judith Gordon Gassner).

# fd. at vol. 6. morning session, 27; see infra note 54 and accompanying text.
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especially Jewish women, to a new ground of understand-
ing.%¢

Despite these precedents, by Monday, March 29, the BSO’s
sangfroid had begun to melt. Orchestra management knew that the
local branch of the Anti-Defamation League would be meeting to
discuss whether to censure the BSO.?” Irving Rabb, a Symphony
trustee influential in Jewish philanthropic affairs, called General
Manager Morris on Monday morning to ask him to get out of the
contract.?® By mid-morning Morris was extremely worried, and the
staff was, according to Sellars, “slightly moving into crisis mode.”*

Sellars explained to the jury that the BSO administration was
acutely sensitive to criticism from the Jewish community. Tom Mor-
ris told the others that

historically at the symphony there had been some . . .
problem of anti-Semitism, and that they were extremely
proud of the fact that progress had been made in this
area and that there were now Jewish people on the board
of the symphony and actively participating . . . and that
this decision could have serious consequences to that and
there could be a backlash that would damage the advance
that had been made in relations with the Jewish commu-
nity.*

The idea of substituting narrators first came up during the
March 29 conversations. Sellars testified that Morris asked him if
he could stage the production without Redgrave.?' The controversy
provoked by her engagement was more than they had anticipated;
Morris worried that Redgrave “might be the thing that would sink
the whole ship, and it might be best to throw her overboard.” The
public might regard her appearance with the Symphony as an en-

% [etter from CBS Broadceast Group (Sept. 1979) (trial exhibit 38).

7 Trial Transcript it vol. 2, 27 (Sellars testimony).

2 [d. at vol. 3, 68, 74 (deposition of Irving Rabb, as read into evidence). Morris disputed
Rabb's testimony on this point, denying that Rabb had asked him to get out of the contract.
id. at vol, 3, 120, 124 (Morris testimony). Morris's recollection was that Rabb wold him

Redgrave was “at best . . . a very controversial piece of casting,” and he replied, “we hired
her because she is a terrific actress.” fd. it 118, Rabb testified that he said: “1s there any way
you can get out of it? . . . I think you will offend a tremendous number of Jews in the

comnuunity if she performs.” Id. at 68, 74.

29 fd. at vol. 2, 28-29 (Sellars testimony), vol. 3, 28-29 (Morris testimony).

30 7d, at vol. 2, 30.

3 Jd. at 31-32. Morris's testimony on this point was equivocal: he did not “belicve” he
advocated changing narrators. /d, at vol. 3, 153,
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. dorsement of her views. By late Monday, said Sellars, “a kind of
almost bunker mentality had set in.”%2

Initially, Sellars agreed with Morris. The Stravinsky program
“was based on very subtle musical and dramatic issues” that could
be lost in “a storm over . . . who supported the PLO and who
supported Israel.”® But by the next day, March 30, Sellars had
thought further. He now saw ominous implications in firing Red-
grave: “I felt it was a hideous idea . . . . On no moral grounds was
the act of removing Ms. Redgrave acceptable. It was fully the equiv-
alent of in 1933, because of a certain political climate, saying at the
Vienna State Opera, let's not have a Jewish person sing the role of
Siegfried . . . . It was a form of blacklisting.” Sellars argued that in
Russia people are denied work because of their politics, not in the
United States. He reminded Morris of an incident during the First
World War when the BSO had fired a conductor, Karl Muck, be-
cause of anti-German hysteria.?*

By Tuesday, March 30, the conversation focused on possible
disruption of the concerts. The BSO at this point had not received
any “explicit threats of disruption,”® but Morris and the public
relations staff began to imagine possible catastrophes: boos, stink
bombs, even a shooting. In such a “volatile situation,” it would be

%2 Id. at vol. 2, 33. Morris testified he did not “believe” he used the nautical mewphor,
but “there seemed to be a general sentiment” by late Monday “that it would be difficult to
go ahead.” fd. at vol. 4, afternoon session, 9. The vitriol of the phone calls had so alarmed
the staff that at a 5 P.M. meeting, “the general conclusion” was "that we could not go forward.”
Id. at vol. 3, 190, 192,

3 1d. auvol. 2, 34.

3 Jd. a0 37.

* Morris memorandum, supra note 5, at 2. The question of whether, and when, the
B3O received any actual threat of performance disruption was much in dispute at trial.
There was testimony about a telephone call from one Arthur Bernstein, a former officer of
the by-then defunct Jewish Defense League of Massachuseus. Judith Gassner, in 1982 a
member of the BSO's public relations stafT, testified that Bernstein had threatened “bloodshed
and violence” if Redgrave appeared at Symphony Hall. Trial Transcript at vol. 11, 160,
Bernstein testified that he had merely promised a picket line on the sidewalk such as the
JDL had mounted some twelve years earlier when Ukrainian dancers performed at Syinphony
Hall. fd. at vol. 9, afternoon session, 45—-47, 53-54. Whatever the actual substance of the
conversation, Morris testified that he did not kearn of this call until about noon on Thursday,
April 1, after the decision 10 cancel the concerts had been made and indeed after publication
of the press release announcing the cancellation. fd. at vol. 5, 8. Bernstein also testified he
had called on Thursday, and the BSO's press office notes reflect this. /d. at vol. 12, morning

. session, 32=33, Gassner insisted that Bernstein called on Wednesday, as did Bernell. 7d. at
vol. 11, 118. Sellars remembered hearing about a call from the JDL regarding disruption on
Wednesday, but with no reference w "bloodshed and violence,” Id. at vol. 2, 99,
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“impossible to predict what type of public disturbance might en-
sue.”38

Morris’s fears were aggravated at a Tuesday afternoon meeting
with Boston Police Commissioner Joseph Jordan. According to Mor-
ris’s Tuesday memo to Abe Collier, President of the Board of Trust-
ees, Jordan warned him that, should the JDL get involved, the police
would not be able to avert an interruption of the performance.’
Morris noted in his memo that Redgrave traveled with a bodyguard,
that she had not performed in the United States in four or five’
years, and that “the basic political problem here is the use of Miss
Redgrave’s art to express her political beliefs. She is strong-minded
and unpredictable and is likely to turn the BSO situation, in what-
ever way possible, to her advantage.”® Morris’s memo concluded:

Given all the information, there is no question that pro-
ceeding with the engagement might probably lead to dis-
ruption of the concerts, at best . .. . At this point I cannot
recommend a course of security which would reasonably
guarantee no disruptions, nor do I have such guarantee
from Carnegie Hall. The question then becomes how to
disengage, should Redgrave not choose to withdraw her-
self, without compromising the clear, artistic ideals of the
BSO and our need to preserve the freedom of artistic
choice in the future.® ‘

Peter Sellars vehemently disagreed. Late Monday evening he
had reminded Morris that “as of yet, no threats had been received,
and there was no reason to suppose that such a situation was even
probable . . . . I felt that such an extreme reaction was completely
premature.”*¢ Morris was not convinced. He pressed Sellars to agree

38 fd. at vol. 2, 47-48 (Sellars testimony).

%7 Morris memorandum, sufra note 5, at 2. Because the performances were sold out, it
was not entirely clear how JDL members, in Jordan’s scenario, would get into the hall. Trial
Transcript at vol. 4, afternoon session, 39. Morris acknowledged that Jordan had promised
a sufficient police presence Lo ensure public safety. Id. Jordan testified (o the same effect. /d.
at vol. 12, 136, 140,

8 Morris memorandum, supra note 5, at 2. The basis for Morris's prognostications is not
clear. Redgrave testified that she had never interrupted or otherwise used an artistic perfor-
inance to express her political views. Trial Transeript at vol. 5, 91, vol. 7, aflernoon session,
34, -

3 Morris memorandum, supra note 5, at 3.

4 Trial Transcript at vol. 2, 48 (Sellars testimony).
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to go forward without Redgrave, saying the decision was his, and
“in his opinion . . . it was impossible to proceed” with her.*! On
Tuesday, Morris instructed the press people to remove Redgrave’s
name from an advertisement scheduled to appear in the Sunday
New York Times, and the group set to work attempting to draft a
press statement, without success.?

Sellars refused to acquiesce. From Tuesday to Wednesday his
conviction strengthened. He came up with new argumeunts to per-
suade Morris and the others. Given the level of protests received,
he said, picketing was the worst the BSO was likely to face. And the
presence of pickets would not harm but in fact would intensify the
theatrical experience, making the audience concentrate on the mes-
sage of Stravinsky’s music. The pieces “are ahout extremely large
and profound human issues of an ability to prejudge another hu-
man being™:

[T]he point of Oedipus Rex is that he tells his guards to
scour the city of Thebes for the murderer of his father.
And the point is after he’s done trying to bully everyone
else on their political points of view and . . . after the most
intense introspection, he realizes the heart of these issues
lies within his own self. And Thebes, the city, 1s destroyed
by a plague, and the plague is only lifted when one man,
Oedipus Rex, faces the moral imperative, And in Sopho-
cles it’s not a choice, it’s an imperative. The purification
of the individual as the highest exemplification and serious
possibility for the moral health and fiber of an entire
community is Sophocles’ subject. 1 felt that this would be
overwhelmingly and resoundingly demonstrated by the
symphony making a courageous stand, and that the cour-
age of the symphony’s stand would be fel by and rein-
forced in the courage of the performance itself . . . .4

4 Id, at 48—49,

12 Id. at 55-59,

2 fd. at 91-92, Oedipus Rex, scored mostly in minor keys, “is dominated by the search
for D major, which is the key of the inner light” into which Oedipus finally emerges. Mellers,
Stravinsky’s Oedipus as 20th-Century Hero, quoted in E.W, WHITE, supra note 3, at 335 n.1.

Peter Sellars's carcer since the BSO episode has been marked by his determination to
render works of classical music, particularly opera, relevant to contemporary audiences, He
has wransported the three Mozart-Da Ponte operas to modern locales: The Marriage of Figaro
to Trump Tower; Cosi Fan Tutte 10 a seaside diner; and Don Giovanni to Spanish Harlem,
See, e.g., Porter, Musical Events, Tur, NEw Yorker., Aug. 15, 1988, at 63-64; Rockwell, A
Sellarized “Figaro™ in First Performance, The New York Times, July 15, 1988, at C3, col. 4. He
staged Handel's Orlando at Cape Canaverai and his Guilie Cesare at a disarmament conference,
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Meanwhile, Morris and Bernell were keeping Seiji Ozawa, still
in Paris and conduicting Beethoven’s Fidelio, apprised of develop-
ments. Ozawa at first suggested that the situation be explained to
Redgrave, who, as an artist, would surely understand the BSO'’s
dilemma and withdraw.#* When she did not, and with only two
weeks until rehearsals began, Morris decided the only alternative
was cancellation. A transatlantic call with Ozawa was arranged for
Thursday April 1; Sellars understood 1t as “essentially an occasion
for good-byes.™®

But once on the phone with the conductor, Sellars launched
into a last attempt at persuasion. He told Ozawa that “there were
very large dimensions to the concert as it developed that called
upon us to act . . . heroically, in the manner of the music that both
of us spend most of our lives with.” Ozawa responded that he had
to be neutral politically; his “only concern could be music,” which
would not be served by disruption.*®

Sellars countered “that there were more important values at
stake than whether one has an auditorium of complete silence to
play music in.” He reminded Ozawa that he was at that time con-
ducting Fidelio by Beethoven, which is

the most explicit statement for freedom of speech in the

world of art . . . . [T]o abandon these concerts and to
abandon Ms. Redgrave's participation in them was cow-
ardly and did dishonor to the works, . . . not only the

specific Stravinsky works but works like F idelio which both
he and I make our livelihood from and have been en-
trusted with as important cultural monuments. And 1
spoke to him of our role as guardians of these.*?

Ozawa said that the situation was out of his hands.

P. Conrap, supra note 8, at 978, 293, A Sellars production of Wagner's Tannhduser was set
in the contemporary world of televangelism; although controversial, the performance was
described by one reviewer as “the first truly alive opera | had seen in this country since —
well, since Sellars’ production of Figaro.” Porter, Musical Fvents, THE NEw YORKER, Nov, 7,
1988, at 151. '

+ rial Transcript at vol. 4, morning session, 47-50.

45 fd, at vol. 2, 101,

6 Id. at 96, 101-02.

a7 14, ar 109-03. Fidelio departed from “the mythology of neoclassical opera” to address
the “intractable human realities” of political repression; instead of the heroine following the
hero to the underworld, she follows him td “the modern hell of a political prison.” P. Conrap,
supra note 8, at 127,
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“I suppose at that point I wouldn't take no for an answer,”
testified Sellars.

It was for me . . . a very large act to, at the age of 25,
decide to simply throw over a chance to stage one of the
greatest pieces that I have ever known with the orchestra
and the soloists that can’play it better than it could ever
be played . . .. It was a very rare occasion and occurring
to me at a very important point in my life and so their
hope was that I would reconsider . . . . And I could not 48

The staff now attempted again to compose a press statement.
Morris’s draft tried to justify the cancellation. But after much strug-
gle, it was agreed that “there were no statements that were finally
adequate or defensible that could be issued”;*® a BSO attorney who
was present advised that all reasons be deleted “because none of
them would hold up legally if this were brought to court.”® The
final press release simply announced the cancellation of the Stra-
vinsky program, and substitution of the Berlioz Requiem, because of
“circumstances beyond [the Orchestra’s] reasonable control.”s!

Sellars’s fundamental disagreement with Ozawa was over the
contingencies inherent in the very nature of theater. As he told the
Jury, absolute silence during a live performance is

hardly de rigeur. {A] musical performance, like any theater
performance, is a collective experience which frequently
takes on dimensions that nobody can foresee . . . . And
God knows in the history of concerts, there is a rich history
of disruption . . . . [A}t one point when this was a living
vital art form, it was very crucial that there was wild au.
dience participation, people screaming patriotic slogans
during Verdi; . . . in fact, music has a responsibility to
incite.52

“ "I'rial Transcript at vol. 2, 104 {Seltars testimony),

* Id. at 106,

50 Id. at 152,

51 Jd. at 107; BSO Press Release, April 1, 1982 (trial exhibit 28).

52 Trial Transcript at vol. 2, 111-13; see also P. CoNRrap, supra note 8, at 237. Milan’s La

Scala was a place for political proclamations:

In 1800 a French official hastened there to announce the victory of the Napo-
leonic army over Melas at Marengo. It's this news which so dismays the mon-
archist Scarpia in the Rome of Tusea; to the newly radicalized public in Milan,
it was an occasion for rejoicing. [n 1859, a performance of Norma at La Scala
incited an outcry against the occupying Austrian army. The Milanese in their
boxes and the Austrian officers in the orchestra stalls came to a showdown
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II. INTERFERENCE WITH RIGHTS SECURED

Although the Boston Symphony's press statement announcing
its cancellation of the centenary concerts cited, in the standard
boilerplate of contract, “circumstances beyond its reasonable con-
trol,” the BSO would probably have compensated Redgrave (as it
did the other artists) in the amount of her contract fee. Indeed, it
formally tendered an offer of $31,000 (“plus accrued interest and
costs”) shortly after suit was filed.*

But for Redgrave, simply receiving the contract fee was not the
point. The BSO had acquiesced in pressures to punish her for her
political beliefs, to blacklist her, in the word that became a subject
of heated debate at the subsequent trial. Being fired by a prestigious
cultural institution in response to vociferous, emotional disagree-
ment with her politics and amid rumors of possible audience dis-
ruption would not exactly enhance her opportunities for other work
in the United States. This was the first time — despite previous
attempts that had been made to get her fired — that an employer
had acquiesced.” The BSO's example could be insidious.

Yet blacklisting, in acquiescence to popular antagonism to a
performer’s politics, had been endemic in the United States in the
1950s, and most of its victims had found little relief in the courts.%®
Part of the question in Redgrave’s case was whether the law had
changed, whether a legal theory, beyond simple breach of contract,

during the scene when Norma, striking the gong, goads the Druids to revenge
themselves on the imperial Roman invaders. The chorus bayed for blood, and
the boxholders joined in its cries of “"Guerral Guerral” . .. . Opera and the
cause of [talian unification were literally synonymous.

Id.

Sellars might have also told the jury that Oedipus Rex was booed during an carly Paris
performance, with Cocteau narrating. Stravinsky was not upset or surprised. 3 STRAVINSKY:
SeLrcTED CorrREsPONDENCE 131 n.40 (R, Craft ed. 1985).

5 Defendant’s Motion to Dismiss at 1-2, Redgrave v. Boston Symphony Orchestra, Inc.,
602 F. Supp. 1189 (D. Mass. 1485) (C.A. No. 82-3193-K) (denying liability but tendering
offer pursuant to Fen. R, Civ. P. 68).

» See supra note 25 and accompanying Lexy; Trial Transcript at vol. §, morning session,
27 (pressure from Jewish Defense League on Twentieth Century Fox, producers of Julia, to
promise in writing “that they would never employ me again”); id. at 38-41 {demands that
CBS fire Redgrave from Playing for Time); id. at vol. 8, 28 (BSO was first ta acquiesce in
pressures to fire Redgrave); id. at 28 (Redgrave told attorneys that her firing “must not be
overlooked. The Boston Symphany Orchestra has denied me participation in a purely artistic
performance for purely political reasons.”}.

8 See infra notes 111-17 and accompanying text. Historians of the period often point to
radio commentator Jolin Henry Faulk's libel suit against the publishers of a blacklist/scandal
sheet as the first successful legal action. See infra note 122,
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could now be found to hold employers liable for, and deter them
from, political blacklisting.

The Massachusetts Civil Rights Act, or MCRA, was enacted in
1979 in response to the horrendous racial violence that accom-
panied court-ordered school desegregation in Boston’s entrenched
ethnic neighborhoods. The statute has broad language, however,
that goes beyond racial violence and prohibits “any person or per-
sons, whether or not acting under color of law,” from interfering
Or attempting to interfere, “by threats, intimidation or coercion,
with the exercise or enjoyment by any other person or persons of
rights secured by the constitution or laws of the United States, or
of rights secured by the constitution or laws of the common.
wealth.”* Redgrave’s attorneys made this still largely unconstrued
statute the centerpiece of her suit against the BSO in federal district
court. She also alleged breach of contract, “tortious repudiation” of
contract, and violation of 42 U.S.C. § 1986, a Reconstruction-era
civil rights law.5” Under the state civil rights count, Redgrave’s com-
plaint claimed that the Orchestra had interfered with rights secured
to her by the first and fourteenth amendments to the U.S. Consti-
tution, and articles 1, 10, 16, and 19 of the Massachusetts Declara-
tion of Rights.%®

From the filing of Redgrave’s complaint in October 1989 undil
the time of trial in October 1984, Federal District Court Judge

8 Mass, Gen. L. ch. 12, §§ LIH, 111 {1986). Section 11H provides for enforcement
actions by the attorney general. Section 111 creates a private right of action for “injunctive
and other appropriate equitable relief . . ., including the award of COMIpensatory fmoney
damages.” for “[a]ny person whose exercise or enjoyment of rights secured by the constitution
or laws of the the United States, or of rights secured by the constitution or laws of the
commonwealth, has been interfered with, or attempted to be interfered with, as described
in section 11H."

742 U.S.C. § 1986 (1982). Redgrave also sucd "John Doe" and “Richard Roe” defendants
for common law conspiracy, intentional infliction of emotional distress, tortious interference
with contractual rights, and violation of 42 U.8.C. § 1985 (1982). On February 1, 1983,
Federal District Court Judge Robert Keeton granted the Symphony’s motion 10 dismiss the
tortious interference and § 1986 claims, as weli as Redgrave’s demand for specific perfor-
mance of the contract. 557 F. Supp. 230, 235, 241 (D. Mass, 1983). The court rejected the
BSO's motion to dismiss the state civil rights act claim and its argument that Redgrave could
nol prove any entitlement 1o consequential damages flowing from the contract breach. fd. at
233-34. Redgrave eventually abandoned her claims against the pseudonymous defendants.
Notice of Dismissal at I, Redgrave v. Boston Symphony Orchestra, Inc., 602 F, Supp. 1189
(D. Mass. 1985) (C.A. No. 82-3193-K).

* Article 1 is a general assurance of due process and equal protection (with an equal
rights amendment added in 1976); article 10 is a specific equal protection guarantee; article
16 assures free speech and press (see infra note 133); and article 19 protects the right 1o
assemble and petition for redress of grievances.
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Robert Keeton was largely on his own in construing the MCRA.
The Massachusetts Supreme judicial Court did not begin to eluci-
date the mysteries of the statute until 1985. Faced in 1983 with
deciding the BSO's motion to dismiss Redgrave’s MCRA count,
Judge Keeton rejected the Orchestra’s argument that “the factual
allegations of the complaint demonstrate that the BSO did not
engage in threats, coercion, or intimidation, and that plaintiffs [Red-
grave and Vanessa Redgrave Enterprises, Ltd.] should not be al-
lowed to bootstrap a breach of contract claim into a civil rights
action.”® Judge Keeton wrote:

Plaintiffs here have alleged, at the least, deprivations of
constitutionally protected speech adequate to suggest that
this case has a constitutional dimension that may implicate
the state civil rights act. Whether plaintiffs will be able to
demonstrate that the BSO, as distinguished from defen-
dants Doe and Roe, coerced Ms. Redgrave, is a matter
best left for another time. Though I am troubled by the
rather conclusory nature of the allegations of violation of
civil rights protected by state law, and by uncertainties of
the law defining those rights, I conclude that the motion
to dismiss the eighth claim should be denied.*

By the time of trial, Judge Keeton’s troubles with the state civil
rights law had matured into serious doubts about its applicability to
Redgrave’s case. At sidebar and lobby conferences during trial, he
repeatedly questioned whether acquiescence in the threatening and
coercive activities of others could violate the MCRA, and opined
that the statute's requirement of “threats, intimidation, or coercion”
implied a prohibition only of acts done with a “specific intent” to
deprive another of secured constitutional or civil rights. As he said
to Redgrave’s attorney Marvin Wexler, “depriving a person of a
contractual right without the intent thereby to coerce and preclude
that person from exercising a civil right is not enough.”!

Wexler and Daniel Kornstein, plaintiff’s lead counsel, disputed
Judge Keeton's contention that the statute required specific intent.
They argued that the case should go to the jury on alternative
theories of liability: either specific intent to deprive Redgrave of her
constitutional rights, or acquiescence in the retaliatory demands of
others. The specific intent theory would be based on trustee Irving

% 557 F. Supp. at 243,
60 [,
& Trial Transcript at vol. 13, noun lobby conference, 23-24.
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Rabb’s deposition testimony that he deplored Redgrave’s political
views, 52

Judge Keeton’s resistance to the plaintiff’s acquiescence theory
had its source in his scholarly grounding in the traditional verities
of common law. As the judge, a former Harvard Law professor,
told the attorneys:

The usual measure of liability for breach of contract would
be the performance fee, unless you show that the addi-
tional claim you're making is within the scope of the mea-
sure of damages under contract law because it was con-
cerned with consequences within the contemplation of the
parties . . . . You are all familiar with the Holmes bad man
theory of breach of contract, that there is a right if you
will or at least a legal privilege if you want to get involved
in Hohfeldian terminology, to buy out the contract, to
break it as long as you're willing to pay the damages . . .

Now in order to overcome that argument that that’s
the limit of the recovery for breach of contract, it seems
to me you will have to do either one of two things: offer
evidence from which the jury under a correct legal instruc-
tion could find that additional consequential damages
were within the contemplation of the parties or that you
are not limited to that usual measure of damages because
this was wrongful conduct in a sense beyond being merely
a breach of contract.®®

Judge Keeton thus viewed the MCRA, at least as interpreted
by Redgrave’s side, as radically revising common law principles of
contract. Resisting such a departure from tradition, he ultimately
instructed the jury (which he employed in an advisory capacity for
purposes of the MCRA) that to prevail on the civil rights claim,
Redgrave had to show that the BSO “threatened, intimidated, or
coerced her for the purpose of interfering with, or attempting to
interfere with her civil right to free expression of her political
views,” and that “[cJoercion may include depriving a person of a

€2 See supra notes 28-99 and accompanying text. In his deposition, read at trial, Rabb
readily acknowledged that “1 am very much opposed to the PLO and . . . I differed very
much with [Redgrave] on her opinions.” He added that this disugreement was not the reason
for his effort 1o persuade Morris to dump her; “l was interested in the Boston Symphony
Orchestra and its relationship with the community and its ability to sustain itself, and that
was the thing that motivated me."” Trial Transcript at vol. 3, 72. The jury could have chosen
to disbelieve this disclaimer and concluded that Rabb's animus toward Redgrave's politics
motivated his successful effort 1o get her fired.

® Trial Transcript at vol. 13, 42-49.
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contractual right to work in retaliation for the person’s political
views with the purpose of causing that person to alter those views
or to become less outspoken.”® Consequently, the judge did not
permit the plaintiff’s acquiescence theory of liability to go to the
jury.

Thus, the jury's special verdict form began with a series of
questions directed specifically at the BSO's “state of mind.” First,
Judge Keeton asked the jury whether the “only” or “primary” rea-
son for the BSO’s cancellation was “that the agents who acted for
the BSO in making the decision to cancel-disagreed with political
views that Redgrave had publicly expressed.” Second, he asked"
whether one or more of the “agents of the BSO” wanted to fire her
because of her political views and if so, whether the BSO “would
not have cancelled but for the influence” of those agents, Only if
one of these two state-of-mind prerequisites were met could the
jury even reach the further two questions that the judge also
thought material under the MCRA: whether the BSO “threaten([ed],
intimidate[d], or coerce[d]” Redgrave “for the purpose of interfer-
ing with or attempting to interfere with her civil right to free
expression of her political views”; and whether the BSO would not
have cancelled Oedipus Rex “but for the fact, if you find it to be a
fact, that one or more of the BSO’s trustees opposed Vanessa Red-
grave’s politicai views and wanted to retaliate against and punish
her for those views and to coerce and intimidate her into becoming
less outspoken.”® Both of these latter two questions reiterated the
evil, retaliatory purpose or specific intent requirement that Judge
Keeton thought critical to the MCRA. Only if the jury answered
yes to one of the two could Redgrave prevail on her civil rights
claim.

Aithough Irving Rabb's statements provided some evidence,
albeit ambiguous, of retaliatory motivation, the overwhelming
weight of trial testimony from BSO management suggested that the
decisionmakers harbored little or no political animus against Red-
grave for her views; indeed, the Orchestra had hired her despite
them. The decision to cancel was in acquiescence to vociferous and
emotional protests from others, and was based, so they said, on
fears that the concerts would be disrupted, even that harm might
come to persons or musical instruments.®

8 d. at vol. 14, 157 {instructions w the jury).

% Verdict form, questions 1, 2A and 2B, 6, 7, Redgrave v. Boston Symphony Orchesura,
Inc., 602 F. Supp. 1189 (D. Mass. 1985} (C.A. Nu. 82-3193-K).

% Morris acknowledged that the {inancial consequences of going forward with Redgrave
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Given this testimony, the jurors did not find the invidious mo-
tivation that Judge Keeton said was a prerequisite to MCRA liability,
and- reluctantly found for the BSO on the MCRA claim.% They
expressed disquiet in an unusual post-verdict letter to the judge:

Your Honor:

We are writing to you for clarification as to the verdict,
and your charge to us . . .. There was one issue we thought
was clearly proved by a preponderance of the evidence
that we could find no way to express within the confines
of the verdict questions and your explanation to us as to
the parameters within which the law required we must
decide. We were convinced that there was indeed an ab-
rogation of Ms. Redgrave’s civil rights by the BSO. We
were convinced that one of the primary reasons that the
BSO cancelled the arrangements for Vanessa Redgrave to
appear as narrator in the performance of Oedipus Rex was
that the agent(s) who acted for the BSO in making the
decision to cancel were willing to cooperate with members
of the broader Symphony community (i.e., season sub-
scribers, ticket holders, and supporters by monetary con-
tributions) in the desire by members of that broader com-
munity to fire Ms. Redgrave because, and only because,
of the disagreement by that group with political views that
Ms. Redgrave had publicly expressed.

That group expressed its demands in terms of politics
and money — disagreement with Ms. Redgrave’s politics
and threats, expressed or implied, to withhold money. The
BSO’s agent(s) knew this to be so. They knew further, that

could have been serious. Trial Transcript at vol. 4, afternoon session, 19. He testfied that
fundraising concerns “did play a role™ in the decision making process but that the “issue that
we made the decision on was disruption.” /4. at vol. 5, 48,

% They did award Redgrave consequential damages for breach of contract in the amount
of $100,000 (in addition to her §31,000 fee), The consequential damages were based on
Redgrave's testimony that her job offers after the BSO cancellaton diminished in both
quantity and quality, and that her income consequently fell. One producer, Theodore Mann,
testified that he dropped plans to feature Redgrave in an off-Broadway performance ol
Shaw’s Heartbreak House in response to news of the BSO cancellation of Oedipus Rex by “one
of the premier arts organizations” in the United States. Id, au vol. 9, afternoon session, 20—
25. Mann told Redgrave's agent that the BSO cancellation “would have a devastating effect
on Vanessa's career.” /d. at 39. Director Sidney Lumet also described the likely career-
deadening effect of an incident like the BSO cancellation. Id. at vol. 9, afternoon session, 7~
9. A deposition by Redgrave's secretary, Silvana Sammassimo, indicated that viable lucrative
offers fell off after the cancellation. fd. at vol. 10, 43.
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to accede to these demands was to violate Ms. Redgrave’s
civil rights . . . .58

This letter became a prime illustration of Redgrave’s two major
arguments on appeal. First, no specific intent or retaliatory motive
need be proved under the MCRA; acquiescence in the retaliatory
or discriminatory demands of others is enough. Second (after the
first point was finally won), the BSO’s argument that it had a first
amendment right to cancel the concerts — because it feared that
audience disruption would interfere with the artistic integrity of the
performances ~— had no basis in the jury’s factfindings.

The interrelated issues of acquiescence and specific intent were
the focus of Redgrave’s appeal to the U.S. Court of Appeals for the
First Circuit, and the appeal attracted amicus interest {rom the
Screen Actors Guild, the Civil Liberties Union of Massachusetts,
and the Lawyers Committee for Civil Rights Under Law of the
Boston Bar Association. If acquiescence were accepted as a legiti-
mate defense under the MCRA, these groups argued, then em-
ployers could engage in discrimination on grounds of customer (or
co-employee) prejudice; and realtors or landlords could refuse to
show, sell, or rent to individuals based on their skin color, religion,
and so forth, in acquiescence to the animus of neighbors. Such
results would be intolerable; in fact, considerable precedent from
constitutional and civil rights law rejected just such an acquiescence
defense to civil rights liability.® Likewise, 42 U.S.C. § 1983, a major
model for the MCRA, required no specially retaliatory state of
mind. Both statutes had criminal counterparts that explicitly did
contain such a specific intent standard.”

A second issue on appeal arose out of Judge Keeton’s post-trial
decision 10 strip Redgrave of $100,000 that the jury had awarded
her in consequential contract damages. Keeton’s novel theory had
been that the BSO could only have caused such damages through

 Jury's post-verdict letter 1o The Honorable Robert E. Keeton 1, Redgrave v. Boston
Symphony Orchestra, Inc,, 602 F, Supp. 1189 (D. Mass. 1985) (C.A. No. 82-3193-K).

% E.g., Pulmore v. Sidoti, 466 U.S. 429 (1984) (race discrimination in child custody
decision — perceived societal burdens); Buchanan v. Warley, 245 U.S. 60 (1917} (race dis-
crimination in housing — private prejudicesy; Diaz v. Pan American World Airways, Inc,,
442 F.2d 385 (5th Cir. 1971) (sex discrimination in employment — customer preference),
cerl. dended, 404 U.S. 950 (1971); Sarni Original Dry Cleaners v. Cooke, 388 Mass. 611, 447
N.E.2d 1228 (1983) (ruce discrimination in employment — neighborhood hostility),

7 See 18 U.5.C. § 242 (1982), the criminal counterpart to § 1983, and Mass. Gen. L. ch.
265, § 37 (1986}, the criminal analog to §§ 11H and 111
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an implied communication in its April 1, 1982 press release, that
Redgrave could not be prudently hired to perform in the United
States. This implied statement of opinion, Judge Keeton had said,
was first amendment-protected, by analogy to defamation law, un-
less Redgrave proved that it was made with actual malice or reckless
disregard for its falsity or truth.”

The United States Court of Appeals for the First Circuit later
had little trouble disposing of Judge Keeton’s defamation law anal-
ogy. The court held that acts such as contract breaches are not
transmuted into words (or symbolic acts) protected by the first
amendment simply because of the meanings that others may read
into them.” But on the MCRA issue that had so plagued judge,
parties, and jury below, the Court of Appeals was uneasy. Recog-
nizing the persuasiveness of the precedents involving acquiescence,
the appeliate judges were nevertheless troubled by the prospect of
transplanting this law, developed partly in the context of constitu-
tional and civil rights violations by governments, into a statute that
reached private conduct.” Accordingly, they invoked the certifica-
tion procedure,’ and asked the Massachusetts Supreme Judicial
Court to answer two questions of state law:

' He relied primarily on Gertz v. Robert Welch, Inc., 418 U.S. 323 {1974) and New
York Times Co. v. Sullivan, 376 U.S. 254 (1964). Redgrave v. Boston Symphony Orchestra,
Inc., 6062 F. Supp. 1189, 1197-1203 (D. Mass. [985), rev'd, 855 F.2d 888, 894-95 (lst Cir.
1988), cert. denied, 109 8. Ct. 869 (1989). The cancellation announcement itself scrupulously
avoided any explicit statement about Redgrave.

72 8§55 F.2d at 894-95, This was the First Gircuit's decision on rehearing, but on the
consequential damages point, it was unchanged from an earlier panel opinion in October
1987. See infra notes 13841 and accompanying text. The Court of Appeals did, however,
reduce the amount of Redgrave’s consequential damages from $100,000 1 $12,000, ruling
that the remainder entailed undue speculation by the jury. B55 F.2d at §96-900.

™ The Massachusetts Supreme Judicial Court had ruled in 1985, shortly afier the
completion of post-trial proceedings in Redgrave, and well before the record was assembled
for appeal, that the MCRA indeed meant what it said, that it applied to conduct “whether
or not . . . under color of law.” Bell v. Mazza, 394 Mass. 176, 181-82, 474 N.E.2d 1111,
1114=15 (1985). The court resolved the conundrum of how a private defendant could
interfere with rights that the state or federal constitutions, at least, articulated only as
limitations on guvernmental conduct, by adopting Justice Brennan's interpretation of “rights
secured” in his concurrence in United States v. Guest, $83 U.S. 745, 778-79 {1966) (Brennan,
J.. concurring) (right is secured by the Constitution if it “emanates from [or] . . . finds its
source in the Constitution™).

™ Mass. 5.].C. Rule 1:03. See generally 17 C.A. WricHT & A. MILLER, FEDERAL PRACTICE
AND PROCEDURE § 4248 (1978) (certification as a more convenient and less harsh alternative
to so-called Pullman abstention where a federal court faces an uncertain or complex question
of state law). The Supreme Court expressed it delight in the virtues of certification in Lehman
Bros. v. Schein, 416 U.S. 386, 891 (1974). See infra notes 158~89 and accompanying text for
distussion of the ultimately dispusitive role of certification in Redgrave’s case.
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(1} Under the Massachusetts Civil Rights Act, . . . may a
defendant be held liable for interfering with the rights of
another person, by “threats, intimidation, or coercion,” if
the defendant had no personal desire to interfere with
the rights of that person but acquiesced to pressure from
third parties who did wish to interfere with such rights?
(2) If a defendant can be held liable under the Massachu-
setts Civil Rights Act for acquiescence to third party pres-
sure, is it a defense for the defendant to show that its
actions were independently motivated by additional con-
cerns, such as the threat of extensive economic loss, phys-
ical safety, or particular concerns affecting the defendant’s
course of business?’®

In his certification order accompanying these questions, First
Circuit Presiding Judge Frank Coffin explained his unease. The
Massachusetts Supreme Judicial Court had recently ruled that the
MCRA was “coextensive with 42 U.S.C. § 1983, except that the
Federal statute requires State action whereas its State counterpart
does not.””® Under section 1983, it was well established that no
specific intent is required. But Judge Coffin said,

it is precisely because the Massachusetts Civil Rights Act
extends to private actors that we are unsure as to whether
the Legislature intended the statute’s coverage to extend
to private economic entities faced with external pressures
.. .. Given the potential differences between what may
be allowed state actors and private actors, we are unsure
whether in its statement regarding the coextensiveness of
§ 11H with § 1983, the Supreme Judicial Court intended
to adopt in tote all case law concerning § 1983 liability
stemming from acquiescence to third party pressure or
whether the Supreme Judicial Court would find the need
to fashion a different approach because of the private
actor coverage of § 11H.7

These hesitations, as sketched by Judge Coffin in December
1985, were the proverbial handwriting on the wall.

™ Certification, Redgrave v. Boston Symphony Orchestra, Inc., No. 85-1305 (1st Cir.
Dec. 9, 1985), reproduced in the First Circuit's en banc decision, 855 F.2d 888, 902 (1988)
[hereinafter Certification]. .

% Batchelder v. Allied Stores Corp., 393 Mass. 819, 823, 473 N.E.2d 1128, 1131 (1985).

77 Certification at 5.
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II1. OzawA’s STORY

Seiji Ozawa, BSO music director for a decade at the time of
the Redgrave debacle, wanted a fully staged version of Oedipus Rex
for the BSO’s centennial. He envisioned costumes, movement,
something beyond the Orchestra’s usual line and befitting a 100th
anniversary celebration.’®

Ozawa first met Peter Sellars at Tanglewood in the summer of
1981; General Manager Morris and Artistic Administrator Bernell
had suggested him as stage director for the Stravinsky program.
The conductor was impressed with Sellars’s stage sketch, particu-
larly his “brilliant idea” for Jessye Norman, as Jocasta, to be perched
on an industrial elevator that would rise and descend during por-
tions of her performance. Even more important for Ozawa was that
Sellars “knew music quite well.”?*

At their meeting seven months later in Paris, Ozawa again
found himself agreeing wholeheartedly with Sellars’s approach to
Stravinsky’s stately work. “He said” (Ozawa testified), “‘please, Seiji,
watch out to do exactly what Stravinsky wrote.” And that absolutely
I agreed . ... In other words, music is so important for this piece
and Stravinsky wrote everything so precisely.”

Ozawa left the choice of narrator to Sellars, Morris, and Ber-
nell. “I am terrible for no music thing, like theater people . . . . I
don’t remember names of movie actors.”® He had not heard of
Vanessa Redgrave, and so called his wife, who was in Japan at the
time, to consult her, “She said it’s a fantastic choice.”® Qzawa was
not able to test that opinion until after the BSO had cancelled the
Stravinsky concerts. Redgrave came to Boston to protest and Ozawa
saw her on TV. He thought, “this is the perfect voice. But already
at that time . . . everything was gone.”? :

Ozawa hrst heard about the crisis in Boston from Bernell and
Morris. Though his testimony was hazy, the impression he received
in long distance telephone calls from Tuesday through early Thurs-
day morning, March 30 through April 1, was that the Oedipus Rex
performances would certainly be disrupted on account of Red-

7 Trial Transcript at vol. 4, morning session, 8.
M Id at 11-12.

8 Id at 15.

81 fd. at 16.

8 fd at 16-17.

8 fd, at 17.
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grave’s appearance, and police would be lining the aisles of Sym-
phony Hall.* He recalled Bernell and Morris speculating about
bomb threats, or at least stink bombs. Moreover, his managers told
him, some of the musicians had protested Redgrave’s hiring and
were threatening not to perform.#* Bernell said that Redgrave had
made a political speech when she received her Academy Award for
Julia; Ozawa’s impression was that she could well do so again in
response to a hostile audience.?
Daniel Kornstein cross-examined Ozawa on this point:

Q. Now, in which conversation did Mr. Bernell say that
Vanessa Redgrave would talk back to the audience from
the stage?

#i Jd, at 38-60. For Ozawa, the calls blurred together; he could not remember “which is
lirst, which is second.” Id. at 44.

The telephone protests had become increasingly abrasive as the week wore on. Judith
Gassner, then assistant director of promotion, found them “upsetting, unsettling.” One caller
wld her: “You will mourn for this. You will be sorry.” Id. at vol. 11, 163~64. Another
pratester said that his parents had died av Auschwitz and that the PLO was committed “to
the destruction of the state of Israel and the Jewish people.” id. at vol. 12, 61 {testimony of
Promotion Director Caroline Smedvig). Still another: “This will haunt you. You will mourn.
There will be trouble. There is trouble wherever this woman goes,” Id, at 63. Smedvig was
“very shaken up,” she was “frantic trying to keep my own staft calm and functioning.” Id. at
62, 77.

8 Trial Transcript at vol. 4, morning session, 52-53, 55-56. Redgrave's counsel disputed
the notion that there was any reasonable basis 10 anticipate disruption. Producer [smail
Merchant testified that during the filming of The Bostonians on location in Boston in the fall
of 1943, there were no disruptions despite heavy publicity and consistently large crowds of
observers. “Christopher Reeve [Redgrave's co-star| was rather shy and Miss Redgrave would
take the autograph books and get Christopher Reeve to autograph them.” Id. at vol. 8, 139~
42, '

¥ Id, at vol. 4, morning session, 36, 38—40, 44, 50, 55. Redgrave explained o the jury
the circumstances of her Academy Award acceptance speech. Julia, the character she had
played, was a socialist and a member of the underground resistance w the Nazis, an individual
with whomn both Redgrave and her co-star, Jane Fonda, could obviously identify. fd. at vol.
6, morning session, 21. Uhe JDL's burning ol Redgrave’s elligy outside the auditorium on
award night stirred her to explain in her acceptance speech “that the work had meant a very
great deal to me aud Jane Fonda and that we have beli ved profoundly in the principles for
which [ulia died . . . . [We believed] that you must fight against anti-Semitism and Fascism.”
Id. a1 27-30. She referred in her speech 1o the JDL as “Zionist hvodlums,” urged the industry
1ot to succumb to the Leagues vpdated demands for a blacklist and “a rewrn to Me-
Carthyism,” and “promised . . . that 1 would continue 1o fight for the the principles that
Julia had.” fd. ac 30-31.

Sidney Lumet, who had been at the award ceremony, told the jury that initially some in
the audience thought Redgrave’s speech anti-Semitic because of the reference o “Zionist
hoodiums,” but that by the end she was cheered because “she wenton . . . with great passion
thanking the Academy membership for not being influenced by . . . her politically contro-
versial position. And at the end of the speech, 1 remember an enormous, enormous burst of
applause, and it may have even been a standing ovation.” fd. at vol. 9, morning session, 44,
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A. I don’t remember.

.« . I think that moment he told me first time that she
made a speech at Academy.

. .. And I thought that’s not place to make speech.

Q. And it was told to you that Ms. Redgrave would do
Jjust that, speak from the stage as narrator?

A. Ask her.

Q. Maestro, I'm just asking, were you told that by Mr.
Bernell? )

A. 1 think it was a possibility.

Q. Based on what?

A. Maybe that Academy thing, maybe. Or she maybe —
she maybe said it to Bill by telephone.

Q. Are you just guessing now?

A. Yes . ... I mean, not guessing. Just something in my
mind remember she talked to him, and he got the impres-
sion this may have some reaction from audience . . . . And
in that conversation could be that then she doesn't mind
that, you know . . . she is expecting that; and she could
talk back to them, don’t worry, that kind of thing. Could
be that conversation.®7

The situation saddened Ozawa, but he told Morris and Bernell
that he was sure Redgrave would understand the problem and offer
to withdraw.58 He was surprised to learn after a telephone call late
Wednesday night that she would not.® It was finally, Ozawa said,

® Id. at vol. 4, morning session, 67-71. Bernell and Morris denied specifically telling
Ozawa that Redgrave would walk back to the audience during the performance. Id. at vol.
11, 101 {Bernell testimony), vol. 5, 41 {Morris testimony). But Bernell did say “that I could
not assure him that she would not speak from the stage of Symphony Hall other than the
words she was assigned to speak as an actress.” Although he had no basis in Redgrave’s past
performances to make the suggestion, he explained, "I was thinking of the Academy Awards
event.” /d. at vol. 11, 101. See also id. at 123 (Bernell never had impression Redgrave would
make a political statement during the performances). Bernell testified that he 1old Ozawa
the problems “seemed (o be insurmountable.” /d. at 73.

Morris told Qzawa about his Tuesday meeting with Police Commissioner Jordan {see
supra note 37 and accompanying text), his conversations with managers of Carnegie Hall in
New York City, and his conclusion that disruption, at least in the form of yelling, was likely
during the concert. /d. at vol. 4, afternoon session, 52, vol. 5, 41.

# Trial Transcript at vol. 4, afternoon session, 53 (Morris testimony).

8 Id. at vol. 4, morning session 47-50 (Ozawa testimony). Bernzll testified that he reached
Redgrave on Thursday early morning London time. He told her the protest calls were
“heated” and “very troublesome.” She took the news “dispassionately” and urged him not to
be alarmed. “[S]he seemed genuinely to believe” that the protests would subside, told him
that in Australia recently there had been a bomb scare before a showing of her film, Occupied
Palestine, but that the performance had gone forward. “*How do you think you would feel if
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his decision to cancel the entire Stravinsky program and proceed
instead with Berlioz’ Requiem, a piece that the Tanglewood chorus
already knew well.? There ensued his remarkable telephone debate
with Sellars on April 1, just before the cancellation was announced.

In this conversation, said the conductor, Sellars acknowledged
that the Orchestra was “expecting some noise, . . . even some police,”
but still wanted to proceed. “I said that's crazy . . . . [M]usic goes to
your ear and then go directly to your feeling . . . . To do that, we
have to have silence,” particularly for the Symphony of Psalms, “which
is one of the most pure music and most quiet music . . . .™!

Sellars pressed on. He said, according to Ozawa, that the opera
would become more lively and interesting :

when we have noise from audience or police is around
the theater; he thought that is excitement. And that really
absolutely crazy. I think he was very hot that day ... .1
was amazed that he changed from purely music[al] point
of view . . . . I do not want somebody to use Symphony
Hall for political issue. I feel everybody should have
freedom to have political wish, but they should not be
involved with a great piece of art . . . . Peter had a different
idea . . . . Peter thought politic[s] and music must be
together, live together. I'm absolutely against it."

you were shot dead on the stage of Symphony Hall?'” Bernell said he asked her. “*And her
response was, ‘1 am sure that the Boston police will apprehend my killer.” . . . .She said, ‘Let's
get on with it.” And I just did not scem to be able to awaken her 10 what 1 perceived as a
very real danger to her, to our audiences, to everybody in the building.” fd. at vol. 11, 83—
87

Redgrave for her part believed that Bernell was exaggerating the duanger. She testified
that she reminded him that CBS had nat caved in o similar pressures over her vole in Playing
for “Time. Despite the emotionzl temperature of those protests, there had been no violence,
but only peaceful picketing. Even when she had shown Occupied Polestine in Austradia and
Sydney Town Hall had received a bomb threat, the show went forward after the police
checked thé hall. id. at vol. 6, morning session, 103-05. Redgrave told Bernell thin she had
never had a performance disrupted, and did not believe “that there are barbarians who
would start screaming and shouting in Symphony Hall during Oedipus Rex.” Id. vol. 7,
afternoon session, 30-34.

w0 Jd. at vol. 4, morning session, 24 (Gzawa testimony).

9L Id, ac 20=-21.

9 Jd. a1 23-25. Bernell testified w u similar debate with Sellars. When the management
realized there would probably “be boos and catealls and hissing and stamping of feet . ..
police in the hall . . . [and the] possibility that somebody could get hurt,” Sellars suggested
shifting the concept of the production because Oedipus Rex is, after all, a political play. “*Peter,
don't be an opportunist,™ Bernell said he responded. Lining Symphony Hall with police “is
not what we set out to do. 1t's not what we discussed with Jessye Norman and Seiji Ozawa.”
{d. at vol. 11, 6364, Sce supra note 4% and accompanying text for a discussion of Sellars’s
interest in rendering classic art relevant to contemporary reality.
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Ozawa told Sellars that he would not mix music “with political
issue . . . [A]rt and music is fragile.” Sellars replied, “‘Deciston is of
course, Seiji, yours. But I am asking you to keep going.’”93

Kornstein cross-examined Ozawa extensively on this point.
Ozawa had been conducting Fidelio in Paris at the time of the crisis.

Q. Would you tell us in a minute what the theme of Fidelio
is?

A. The theme of the Fidelio is, how you call — that’s a
political kind of a game —

Q. It’s about liberation of prisoners, political prisoners.
A. Yes, it is. Prisoner the very brave woman, put men’s,
how you call — to become like man, young man, to save
her lover or, 1 think, husband, I don’t remember, to save
from jail. At end, the good man comes, clear everything,
so everybody become free, that kind of a story.

Q. And you mentioned that Fidelio is a political —

A. Yes.

Q. — opera?

A. Fidelio 1s, you know, against bad king who — bad man
Q. — who is oppressing his people.

A. That’s right.

Q. And 1t’s about the struggle against the oppressor.

A. Yes.

Q. And eventual freedom and liberation.

A. That’s right. Bad story, though.

Q. But beautiful music?

A. Ah, yes. The story is stupid, really . . . . Beethoven was
a great composer, but he did not choose . . . he could do
better if he was to choose a better libretto . . . . When I
conduct, 1 felt that too. And many people agreed with
me.

# Trial Transcript at vol. 4, morning session, 21. The rebuttal testimony of Thelma
Holt, a British producer, provided a contrast 1o the attitude of Ozawa and the BSO man-
agement on the issue ol disruption threats. When the Rustavelli Company, the USSR’s leading
Shakespearcan troupe. came to London in 1981, just after the Soviet Union invaded Af-
ghanistan, “[w]e had bomb threas for the first ten days every night.” Once she had to clear
the theater while the police scoured it. “It was extremely costly to the British taxpayer, and
it was a bore for all of us.” But cancellation would have been unthinkable:
I meun, if every time some loony-bean rings you up and says he is going to
drop a bomb on you — it is an occupational hazard when you run a public
service. . .. But we could never have taken the dangerous course of canceling
a performance; because if we did that, we would have no hotels open, we would
have no theaters open. 1 mean, we'd have nothing.

Id. at vol. 13, afiernoon session, 10-13.
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Q. Now, while the story may not have been exactly as good
as you would have liked, Maestro, do you think the theme
1s noble?

A. Yes. I mean, . . . at the end, prisoner become free, and
everybody very happy, you know.

Q. So in your conducting of Fidelio, there was a blending
of music and politics?

A. Ah, now. No, no. I think you approach — I know what
you want to say. I think that’s . . . very stupid you are. But
don’t waste time talking about Fidefio, because . . . nothing
to do with this case . . . .

Q. Maestro, didn’t you say that you do not like to mix
politics and music?

A. Yes, of course.

Q. And do you agree that Fidelio has a politcal theme?
A. Yes.

Q. Have you ever conducted Tosca?

A. Yes.

Q. Does Tosca have a political theme?

A. Yes.

Q

. Have you ever conducted any other operas that have
a political theme?

A. I'm sure.

Q. Which ones?

A. Because in all this has a political theme, it's same as
Oedipus Rex, you know.

Q. Yes.

A. Oedipus Rex is very political becayse people say at the
end, my dear Oedipus Rex — he is, you know, he lost his
eyes . . . cut his own eyes, became blind. And then he is
going — I think he’s going to die, but, you know, disap-
pearing, chorus says, “Adieu, adieu, By-bye, Oedipus. We
loved you.” That was the last, how you say, narrator’s word
.. .. And then soft down, soft down, soft down. And that
is, you know, political.

I told you, [in] our life politics is always connecting
and music, of course, goes in. But what 'm saying is
performing art of music to directly use is very cheap way
to me. What [ say is very dangerous to use that . . .
Beethoven wanted to have free — those times was very dif-
ficult time, I’m sure; so he had this idea, that political. And
what we are facing this political is not the same thing . . .
Q. Don't we live in difficult times now?

A. Yes, but it is not right to solve this way. People need
mnusic. Because of difficulty, people need music. [Plart of
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music is to . . . direct to people’s feeling . . . when life
becomes so noisy, life becomes so busy, life becomes hating
many people each other, when that time we need music.

Q. Music can be a healing, unifying force?

A. Right, yes.

Q. Should Fidelio not be played if there are some people
in the audience who disagree with its theme? . . . And who
might boo?

A. Yes. 1 got boo.

Q. You did get booed?

A. Oh, sure.

Q. When was that?

A. In Paris, but it’s not because of theme. Because of some
singers performing was not good. Boo is always very pop-
ular. ...

Q. Booing is a common occurrence in opera.

A. Yes, sure.

Q. And the performance continued?

A. No. Boo comes usually at the end of a performance, 1
hope.

.. .p[I]t doesn’t happen often in Symphony Hall here, but
that happen quite often in Europe; in opera house, for
instance.

Q. Now, Mr. Ozawa, my question was: Should Fidelio not
be played if there are people in the audience who disagree
with its theme? '

A. It will not happen, I assure you.

Q. That everybody will agree with the political theme of
Fidelio?

A. Because the story is so stupid. It's not serious, you
know.

Q. Well, for example, suppose during the Nazi era the
German symphony wanted to put on Fidelio.

A. Mm-hm.

Q. And suppose some people hired by the government
were going to protest —

A. Which government?

Q. The Nazi government at the time.

A. Why?

Q. 1t occurs to me that they might not like the theme of
Fidelio.

A. Why you think so? Seriously . . . . Why German gov-
ernment don’t like Fidelio story? Tell me. It doesn’t just
happen.

Q. Just assume. Indulge me.
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A. That assume is very poor.

Q. Assume that there are some people in an audience who
do not like the theme of Tosca.

A. That’s very unlikely, and you shouldn’t assume — you
should not waste time with everybody here. You are ap-
proaching very wrong, you know. You can ask me any-
thing, but don’t waste time, because we are facing, you
know, very particular problem.™

Whoever was thought to have prevailed in this extended dia-
logue on the complex intersection between art and politics, ulti-
mately the cross-examination did not serve Redgrave’s cause. For
whatever the merits of Ozawa’s artistic philosophy, a number of
appellate judges found in his testimony a demonstration of his
unimpeachable constitutional right, as musical director of a sym-
phony orchestra, to decide the aesthetic terms on which it would
perform. .

1V. BLACKLISTING

On the tenth day of trial, plaintiff's counsel attempted to in-
troduce in evidence an affidavit by the recently-deceased play-
wright, Lillian Hellman. In 1952, Hellman had agreed to testify
before the House Committee on Un-American Activities about her
own past left-wing political activities but had refused to talk about
her friends, Her most famous line — “I cannot and will not cut my
conscience to fit this year’s fashions” — signaled a dramatic point
of resistance in the years when political blacklisting, fostered and
inspired by HUAC and other inquisitorial committees, dominated
arts and entertainment in the United States.*®

# Id. at vol. 4, morning session, 27-34.

# There is extensive literature on the era in post-World War Il American history when
rampant and often hysterical anti-communist attitudes led to purges and loyalty oaths in
virtaally all areas of employment. On witchhunting and blacklisting in the arts and enter-
tainment specifically, see, e.g., C. BELFRAGE, "THE AMERICAN Inguisition (1973); E. BENTLEY.
Tiurty YEars of TrReasoN (1971); A, Bessig, Inguisitton IN Epex (1967); D. Caute, Tug
Gurear Fear (1979); L. CrrLaR & S. ENGLanD, The INguisiTion 1N HolLywoop {1979): |.
CocLEY, REPORT ON BLACKLISTING (1956); F. Cook, THE Nicirrmare Decane (1971); J.H.
FAuLK, FEar ON TriaL (1964); G, Kann, HoLLywoon on TriaL {