PROTECTING THE FLOCK FROM THE
SHEPHERD: A DUTY OF CARE AND
LICENSING REQUIREMENT FOR CLERGY
COUNSELORS

Counseling pervades our society.! Increased drug use, divorce,
and personal stress have forced more and more people to seek
solace in counseling. In 1957, one out of seven Americans went to
secular and religious counselors, and by 1976 that number had
increased to one out of every four Americans.? As more and more
individuals take advantage of counseling services, researchers have
identified the destructive effects that careless or reckless counseling
can have on counselees.? Courts, too, have recognized these destruc-
tive effects and granted counselees legal redress from the negligent
and intentional wrongs of secular therapists under various legal
theories.* Moreover, counselees are now petitioning the courts to
impose the same liability on the largest group of counselors in the
country: the clergy.’

1 See Siegel, Laws That Help When Therapists Do Harm, STUDENT LawyEg, Dec., 1988, at
93, 34; see also W.A. CLEsscH & C.R. Jakkik, THE TrapITION OF PagtoRaL Care 10 (M.
Jacobs ed. 1964) (defines “pastoral care” as helping acts done by Christian persons to heal,
sustain, guide, and reconcile troubled persons whose troubles arise in the context of ulimate
meanings and concerns.)

Webster's Ninth New Collegiate Dictionary provides a more secular definition of counseling:
“[Plrofessional guidance of the individual by utilizing psychological methods esp. in collecting
case history data, using various techniques of the personal interview, and testing interests
and aptitudes.” WensTER's NiNTH NEW COLLEGIATE DICTIONARY 297 (1983).

“This note defines “counseling” broadly as conversations or a series of conversations
between a concerned individual or group and a competent carer who uses one or several of
certain religious or scientific disciplines, all with helping intent, C.W. BRISTER, THE PrOMISE
or CounseLING 3 (1978).

2 H, CLiNebELL, Basic Tyees oF PasToralL Care & Counseuine 47 (1984). The author
also notes that, while the percentage of people seeking help from professional therapists
increased from 27 to 49 percent, the percemtage of those who sought help from the clergy
declined slightly from 42 10 39 percent. /d. at 47-48.

s See Bergin & Lambert, The Evaluation of Therapeutic Outcomes, in HANDBOGK OF Psvy-
CHOTHERAPY AND BeEHAvior CHance 139, 180 (1978).

4+ See, e.g., Cotlon v. Kambly, 101 Mich. App. 537, 538, 30 N.W.2d 627, 629 (1980)
(psychiatrist engaging in sexual relationship with patient held liable for malpractice); Tarasoff
v. Regents of Univ. of Cal,, 17 Cal. 3d 425, 431, 551 P.2d 334, 340, 131 Cal. Rptr. 14, 20
(1976} (psychiatrist failing to warn third party of dangerous patient held liable for negli-
gence).

5 See, e.g., Nally v. Grace Community Church of the Valley, 47 Cal. 3d 278, —_, 763
P.2d 948, 952, 253 Cal. Rptr. 97, 101 (1988); Stock v. Pressnell, 38 Ohic St 3d 207, 208, 527
N.E.2d 1235, 1236 (1988),
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Traditionally, a society’s religious representatives have pro-
vided moral and emotional support for individuals.® Over the last
twenty centuries in Judeo-Christian culture, the clergy has helped
developing, struggling people cope with a broad range of personal
and interpersonal conflicts.” Clergy members often refer to their
counseling as the “cure of souls,” emphasizing the attention they
give to the spiritual wholeness of their counselees.® Although re-
cently clergy counselors have augmented their focus on faith and
spirit with some of the basic techniques used by secular counselors,
clergy counselors retain their spiritual emphasis and continue to
provide their traditional counseling services.?

Psychiatry, with its focus on a biologically-based understanding
of mental illness, began in the sixteenth century and slowly estab-
lished its claim to care for the emotional problems of people in the
seventeenth, eighteenth, and nineteenth centuries.'® Secular coun-
seling, as it exists today in the United States, grew out of Freud's
psychoanalytic theory and the vocational-guidance, mental health,
and child-study movements.!! Like religious counselors, secular
counselors attempt to help troubled individuals through a variety
of personal problems.'2 Secular counselors tend to focus more on
the counselee’s realization of potential than on his or her spiritual
wholeness, but they share the same basic goal with religious coun-
selors: to heal and guide.!®

As the demand for secular counselors grew, states moved to
protect therr citizens from the destructive effects of untrained coun-
seling by instituting licensing regulations. Licensing requirements

® §ee 5. STRONG & C. CLAIBORN, CHANGE THROUGH INTERACTION 2-9 {1982).

! McAllister, Psychiatry and Religion: Yesterday and Today, in PsycHiaTry, MiNisTRY, &
PASTORAL CounsELING 24-25 (A, W. Sipe & C.,]. Rowe ed. 1984); E.B. HoLivieLp, A HisTory
OF PASTORAL CARE IN AMERICA 15 (1983).

8 See W.A. CLEsscH & C.R. JAEKLE, supra note 1, at 16, Some scholars, however, assert
that the distinction between the cure of souls and treatment of the mind is impossible to
make. E.g., Ericsson, Clergyman Malpractice: Ramifications of @ New Theory, 16 VaL. U.L. Rev.
163 (1981). -

* Estadt, Pastoral Counseling: Today and Tomorrow, in PsycinaTeY, MinisTRY & PASTORAL
Counsering 41 (A.W. Sipe & C,J. Rowe ed. 1984); H. CLiNERELL, supra note 2, at 47—-48.

¥ See generally McAllister, supra note 7, at 24-31,

I Estadt, supra note 9, at 41-42.

2 Super, Transition: From Vocational Guidance to Counseling Psychology, in COUNSELING!
READINGS IN THEORY & PRACTIGE U (1962). The author states that counselors help their
counselees cope with adjustments ranging from severe depression to career chaice.

'* See Bloomfield, Religion and Psychotherapy — Friends or Foes?. in Farrn or Fear? 71
(Jacobs ed. 1987),

" See generally Siegel, supra note 1, at 37.
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are not uniform, but most states require that secular counselors
have a graduate level of education in one of the many health care
disciplines in order to ensure a certain level of skill.?* These regu-
lations recognize the damage that uneducated counselors can cause
their counselees; nevertheless, all these statutes exempt clergy coun-
selors from licensing.!®

Courts have recognized this need for protection from the po-
tentially negative outcomes of counseling by holding secular coun-
sclors liable for their intentional and negligent torts.'” The coun-
selor-counselee’s special relationship creates a duty of care that the
counselor owes the counselee.'® Violations of this duty to treat a
counselee according to the profession’s standards may result in
liability.!¥

In contrast, the doctrine of charitable tort immunity and a
general societal deference to the clergy protected churches and their
counselors from liability for their intentional torts.2® But as the
doctrine of charitable tort immunity has eroded nationally, courts
have begun to recognize several claims against the clergy for inten-
tional torts occurring within the counseling context. Those claims
include defamation,2! fraud,?? intentional infliction of emotional
distress,? alienation of affections,?® invasion of privacy,® outra-
geous conduct,? and tortious interference with contract.?’

So far, however, courts have declined to extend the malpractice
liability found against secular counselors to religious counselors. In
1988, the California Supreme Court in Nally v. Grace Community
Church of the Valley rejected a plaintiff's claim of clergy malpractice

15 See id.

16 See Siegel, supra note 1, at 37. Although the clergy is the largest group of counselors
in the nation, no state requires them to be licensed. Although psychologists and psychiatrists
must be licensed in all states, other therapists, such as social workers and marital counselors,
are only subject to unevenly-applied licensing and regulation from state to state.

17 See, e.g., Simmons v. United States, 805 F.2d 136% (9th Cir. 1983); Tarasolf v. Regenis
of Univ. of Cal., 17 Gal. 3d 425, 431, 551 P.2d 334, 540, 131 Cal. Rptr. 14, 20 (1976).

8 Tarasoff, 17 Cal. 3d av 435, 551 P.2d at 343, 131 Cal. Rptr. ac 23.

¥ See id. at 437, 439, 551 P.2d at 344, 345, 345-46, 131 Cal. Rptr. at 25, 27,

20 Spe RESTATEMENT (SECOND) OF TorTs § 895E comment a (1979); ProssEr & KEETON
on THE Law oF TorTs 106970 (1984).

21 Hester v, Barnett, 723 S.W.2d 544, 556 (Mo. Ct. App. 1987).

22 Strock v. Pressnell, 38 Ohio St. 3d 207, 216, 527 N.E.2d 1233, 124344 (1988).

23 Hester, 728 S.W.2d at 560.

# (PNeil v. Schuckardt, 112 Idaho 472, 475, 733 P.2d 693, 696 (1986); Hester, 723
S.W.2d at 554.

25 ('Neil, 112 Idaho at 478-79, 733 P.2d at 699-700; Hester, 723 §.W.2d at 563,

% S¢¢ Handley v. Richards, 518 So. 2d 682, 687 (Ala. 1988).

27 Hester, 723 5. W.2d at 564,
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asserted against clergy counselors who had counseled the plaintiffs’
decedent son prior to his suicide.?® The court reasoned that in this
case the defendant counselors owed no duty of care to the decedent
because no special relationship sufficient to create such a duty ex-
isted between the counselors and the decedent.2? Thus, no court
has held that religious counselors owe the same duty of care to their
counselees as psychiatrists owe to their patients.

Those opposed to courts extending negligence liability to clergy
counselors claim that the first two clauses of the first amendment
of the United States Constitution prohibit such liability.3® Tke first -
amendment’s first clause, the “establishment” clause, prohibits the
state from inhibiting or promoting any one religion.®! The second
clause, or “free exercise” clause, secures for citizens the absolute
right to believe whatever they want and the limited right to practice
those beliefs as long as they do not infringe on a compelling state
interest.* Thus, imposing liability on the clergy for negligent coun-
seling is unconstitutional if it either promotes or prohibits religion,
limits religious belief, or restricts religious conduct without a coun-
tervailing governmental interest.?®

This note explores the issues resulting from the interaction
among counseling, the clergy, and the Constitution. Section I ex-
amines briefly the importance of counseling, the functions counsel-
ing provides, and the extent and character of religious and secular
counselors’ involvement in counseling.? Section 11 considers the
constitutional protections available to clergy counselors.? Section
II1 presents the negligence and intentional tort liability that secular
and religious counselors are subject 10.% Section IV concludes that,
because the state has an overwhelming interest in protecting indi-
viduals from the harmful effects of negligent counseling, courts
must hold clergy counselors to some duty of care.?” Therefore, this
note proposes a comparatively low standard of care, reinforced
through a licensing requirement, which aims to provide protection

% See Nally v. Grace Community Church of the Valley, 47 Cal. 3d 278, 290, 763 P.2d
948, 960, 253 Cal. Rpur. 97, 109 (1988).

¥ Id. at » 763 P.2d at 958, 253 Cal. Rptr. at 107,

% See Hester, 723 S.W.2d at 553,

*' U.8. Const. amend. I, cl.1.

3 .S, Const. amend. I, cl. 2; Cantweli v. Connecticut, 310 U.S. 303-04 (1940).

3 See Cantwell, 310 U.S. at 304,

M Sec infra notes 35-80 and accompanying text.

% See infra notes 81-130 and accompanying tex.

% See infra notes 131-83 and accompanying text.

% See infra notes 184-223 and accompanying text.
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for clergy counselees without violating the Constitution, regardless
of counselors’ denominations.*®

1. COUNSELING

From 1957 to 1976, the percentage of Americans who sought
counseling for their personal problems from both secular and re-
ligious counselors almost doubled.? As a result, in recent years
communities have established a national network of mental health
care centers to accommodate individuals seeking help for a wide
range of problems.®® Undoubtedly, the social chaos and personal
stress of our times help account for the increased demand for
counselors.?' Just as assuredly, this demand will continue to increase
as long as those pressures do.

Commentators describe counseling as the art of change and
healing through personal interaction.®? Through positive commu-
nication, counselors seek to aid the counselec in strengthening re-
lationships with others, developing greater direction and purpose,
and relieving distressing feelings and disabilities.** The goal of mod-
ern individual counseling, as counseling developed from psycho-
analytic and vocational guidance theories, is to help counselees with
all types of life adjustments.* Clergy counseling, in comparison,
emphasizes particular religious teachings to help the counselee with

8 I,

39 H. CLINEBELL, supre note 2, at 47-48. The author cites a study revealing a 31 percent
decrease in consultation of physicians, a 12 percent increase in consultation of psychiatrists
and psychologists, and a 10 percent increase in consultation of other mental healh proles-
sionals.

A nativnal survey done in 1969 indicates that one out of four Americans felt the need
for help from some kind of counselor, and that one in scven actually sought that help, Estads,
supra note Y, at 40 (citing P, Kim & F. Van Tatchnove, The Utitizability of the Pastoral Counseling
Response Scale (PCRS), J. Pastoral Cake 81, 98 (1981)).

a0 H. GLINEBELL, supra note 2, at 47. The increase in the number of books and periodic
literature published on the subject of counseling also illustrates the tremendous growth in
the area. . F. McGowan & L. [ SMITII, COUNSELING: Reapings IN THEGRY AND PRACTICE
v (1962).

1, CLINGBELL, supra note 2, at 46.

a1 g, 8. SrroNG & C. CLAIBORN, supra note 6, at 1.

4 4. Communication can vecur between the counselor and the counselee alone orin a
group. Because of ils increased dynamics, group therapy may have mare powerlul eficets
on the counselee, whether positive or negative, than individual therapy. fd. Sill, research
suggests that group therapy outcomes are similar to outcomes in individual thervapy, probably
because of the dilficulty the therapist will have in getting the group to function cobesively
and therapeutically, fd. at 191-92. b

# Super, supra note 12, w0 Y,
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those life adjustments.* Both clergy and secular counseling, how-
ever, focus on helping and guiding troubled individuals as they
struggle through a range of personal problems.46

Counseling experts. whether religious or secular, recognize sev-
eral common elements necessary to heal and guide the counselee.*”
Experts agree that the counselor-counselee relationship is the single
most important factor in successful therapy.*® Within that relation-
ship, it is essential that the counselor be capable and trained ade-
quately to be understanding, objective, neutral, empathetic, and to
express integrity.*® Both secular and religious counselors must use
these skills within the counseling relationship if therapy is to be
effective, 5

In general, both secular and religious counselors seek the same
result: helping people with their personal deficiencies and inter-
personal conflicts through curative techniques such as listening,
understanding, and empathizing. Secular forms of therapy such as
psychoanalysis, clinical psychology, and counseling psychology, tend
to focus on “realization of potential,” “better adjustment,” and “in-
dividuation.”' Although the numerous schools of secular therapy

% Estadt, supra note 9, at 41=49,

* McAllister, supra note 7, at 24-25.

Psychologist Elias H. Porter describes at least five different attitudes counselors express
in their attempts 10 help their counselees. First, a counselor can be evaluative, by expressing
his or her own value judgment of the subject. Second, a counselor can be interpretive, by
explaining the "why” of the counselee’s behavior. Third, a counselor can be suppuortive, by
reassuring the counsclee. Fourth, a counselor can be probing, by pushing the counselee for
further communication. Fifth, a counselor can be understanding. by expressing empathy for
the counselee’s troubles. Porter also asserts that a counselor can be advising, by suggesting
actions 10 heip the counselee solve his or her problem. H. CLiNEBELL, supra note 2 at 93, 1d.

** See Bloomficld, supra note 13, m 71.

*® Marmor, Psychotherapy: Basic Principles, in Psvcinargy, MinisTry, & Pastorat Coun-
SELING 52 (AW, Sipe & C.J. Rowe ed. 1984),

“Id, at 53~54. To accomplish these basic goals within the counseling relationship, several
specific skills are necessary. Careful listening and observing of non-verbal signals is essential.
See H. CLINERELL, supra note 2, at 93-94. The counselor must also have the skill to understand
the issues and dynarmics of the problems raised. /d. at 94, Effective counselors also use their
skills to show sympathy and understanding through verbal responses, eye contact, or body
expression. Confronting, exploring, encouraging to talk, and inviting clarification are also
common techniques experts consider necessary o establish and execute a healing relaion-
ship. See id. at 93,

Marmor suggests that, in addition o the counselor-counselee relationship, emotional
release, cognitive learning, conditioning, identification, suggestion, and reality testing are
elements necessary and commaon w all successful helping of a counselee. Marmor, supra note
48, at 52,

" See Estadi, supra note 9, at 41.

51 Sée Bloomheld, supra note 13, at 71. Clinical psychology is typically concerned with
diagnosing the nature and extent of psychopathology, abnormalities of normal people, ad-
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differ greatly in their specific styles and goals, many therapics do
not consider any theological or existential dimension in their ap-
proaches.’? Some secular therapists, however, do emphasize values.
But often those values vary from one counselor to the next.

Religious counselors, by contrast, attempt 1o attend simulta-
neously to the psycho-social and the spiritual dimensions in human
problems. Clergy counseling, more than secular counseling, spec-
ifies behavioral norms, answers specific theological questions, and
develops the counselee’s faith, spirit, and relationship with God.*
Christian clergy refer to this focus on spiritual wholeness as the
“cure of souls.”™® Moreover, they see this concentration on the theo-
logical as the essential and distinctive function of religious counsel-
ing.5” The counseling clergy increasingly try to integrate the knowl-
edge and- teachings of secular therapies with theology without
sacrificing their special focus on the spiritual # The religious coun-
sclor’s goal is to learn and use what secular therapies have to offer,
along with the teachings of his or her faith, in order to help coun-
selees with their problems.™

Both secular and religious counselors are bound by professional
cthics codes to keep certain counselee communications conhden-
tial % In two thirds of the states, psychiatrists are also bound by

justment dilficulties, and maladaptive tendencies. Glinical psychology also is concerned with
acceptance and understanding ol these wendencies in an effort 10 modify them. Super, supra
note 12, a 10, Counseling psychology, in contrast, is concerned with the normalitics even of
abnorimal persans, locating ane building on personal resources and adaptive abilities iv order
to assist the counsclee in making better use of them, Id. at 10.

st Bloomlield, supra note 13, at 71; Marmor, supre note 48, w B2,

53 Bloomficld, supre note 13, at 71.

= M, CLINEBELL. spra note 2, at 103,

5 fd., at 104, 105,

56 So¢ W. A. CrEBscH & C.R. JAEKLE, supra note 1, at 10,

57 H., CLINEBELL, stpra note 2, ar 103,

# Estadt, supra note 9, at 41. Somie scholars feel that it is dangerous to encourage clergy
counselors o receive traiting in secular counseling techniques. These commentators fear
that emphasis on secular technigues will lead the clergy to neglect the spiritual needs of their
counselees. Id.; see also H. Mavosy, T, Neeohas, & S, Sournarn, CLERGY MALPRACTICE 18
(1986). See generally A. GO, THE PAsTOR as CounseLor 7—11 {B. Phillips trans, 1965) (a
discussion of the pro and contra arguments over whether the clergy's traditional counseling
role has lost its identity o psychotherapy); H. CLINEBELL, supra note 2, al 105-06, (an
excellent summary of this problem facing clergy counselors.)

s stac, supra note 9, at 41,

61 Spe AMERICAN ASS'K oF Pastoral CounsiLors Copk o Erics § 111 (Am. Ass'm of
Pastoral Counselors 1981); AMERIGAN PSycHOLOGICAL Ass'N Eriical PRINGIFLES OF I'sy-
crotocists § 5 (The Am. Psychological Ass'n 1981). See generally Bergman, fs the Cloih
Unraveling? A First Laok at Clergy Malpractice, 9 SAN FERN. V.L. Rev. 47, 64-65 (1981),
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statutes that make physician-patient communications privileged.®!
Similar statutes cover patient-psychologist communications.5? The
only corresponding statutory privileges that cover the clergy are
restricted to the priest-penitent relationship.5® The privilege applies
only to communications made in confessing sin, and not to com-
munications of other types.® More than two thirds of the jurisdic-
tions have such statutes.5

The confidentiality duty varies slightly from state to state, but
both secular and religious counselors generally are bound to keep
all counselor-counselee communications confidential unless doing
so would endanger specific third parties, or unless the counselee
consents to disclosure.® The policy underlying the tradition of con-
fidentiality is to encourage communication, for without communi-
cation the counselor could not do an effective job.5” Therefore,
states have codified this basic duty to keep counselee communica-
tions confidential.

Confidentiality encourages the communication necessary to
achieve the goal of counseling: actual healing. Although early re-
searchers were not convinced that various counseling techniques
had any positive effect, now they agree that some people benefit
considerably from their therapy experience 8 Experts attribute the
discrepancy between the modestly positive results of earlier outcome
studies and the more favorable results of later ones to the fact that
the subsequent studies involved more experienced and competent
therapists.® Positive therapeutic outcomes are closely associated

# 8 J. WicMORE, EVIDENCE 1N TRIALS aT Common Law 820 (1961},

52 Id. at 532-33 (listing state statutes). :

8 Id. aL 876 (citing judicial decisions Trom eight states),

6 Id. a1 876-77,

o fd, at 873 (listing state statutes).

% Bergiman, supra note 60, at Od; see e.g., CaL. Evin, Cone §§ 1030-34 (West 1968);
AMERICAN ASSOCIATION OF PASTORAL CounseLors Cong oF Erincs, I11 £ & F: AMERICAN
Psvcnovocicar Association Etitical PRINGIPLES OF PsvcHovoaists, 5. See infra notes 138—
41 and accompanying text for a discussion of Tarasoff v. Regents of University of California,
17 Cal. 3d 425, 551 P.2d 334, 131 Cal. Rptr, 14 (1976). Sce also Qates, Keeping Confidences in
Pastoral Counseling, in AN INTRODUGTION TO PASTORAL CounseLine 87-95 (1959), for & full
discussion of the particular confidentiality issues facing clergy counselors,

57 See generally, MaLoNy, NEEDHAM, & SOUTHARD, supra note 58, at 110-22, for a
discussion ol the historical development of, and specific guidelines for, hunoring the clergy-
penitent privilege.

™ Bergin & Lambert, supra note 3, at 13940,

" Id. at 80; see afso P. MERENDA & |. RoTuNey, Evatuating the Effects of Counseling — Eight
Years After, in CoUNSELING: READINGS IN THEORY AND PrAacriCE 545 (1962) (stucly that shows
favorable adult attitudes and behaviors resulted from counseling ol high school students);
D. CameneLL, Tue Resurts oF COUNSELING: TWENTY-FIVE YEARS Later 107 (1965) (findings
of increased academic performance amang college students who received counseling).



July 1989] CLERGY COUNSELORS 1187

with well-trained counselors. The more stable and skilled the coun-
selor, the more effective the therapy.” Thus, counseling works —
especially when the counselor is competent.

Conversely, inexperienced or careless counseling may not only
be ineffective, it may be destructive to the counselee. Counseling
can exacerbate a counselee’s existing problems or create hew ones.”'
The negative result of counseling, described as “deterioration ef-
fect,” is a serious problem in psychotherapy that is reported in
group, individual, family, and marital counseling.” The causes of
deterioration are not all known, but researchers believe that the
therapist's style, skills and attitudes, personality traits, and uncon-
scious motivations can cause negative counseling outcomes.” Fur-
thermore, therapists with less training and experience are more
likely to induce deterioration.™ Thus, therapy has powerful conse-
quences. The goal is health, but the result can be harm if counselors
lack skill or care.”™

To further the goal of health, licensure for psychiatrists and
psychologists is mandatory in all states.” Licensing for counseling
psychologists, for example, is supported by the American Psycho-
logical Association’s graduate program accreditation require-
ments.” The accreditation process establishes guidelines for the
training of counselors designed to secure a high level of perfor-
mance, integrity, and quality.”® The accreditation process ensures
that counseling psychologists receive training from qualified faculty,
in quality facilities, through a balanced curriculum.” No state, how-
ever, requires clergy members to attain any particular level of skill
in order to practice as counselors.®

¥ Bergin, supra note 3, at 180

M.

14 a1 152, 154, 158, 161, Psychologists refer 1o the counselees who emerge [rom such
therapy as “casualties.” One example of a casualty resulting frot the therapy group of an
aggressive, confrontational leader was a subject who was told cryptically by the leader that
she was "on the verge of schizophrenia.” She was also attacked by other mcmbers ol the
group. She became obsessed with the leader’s remark, and afier cight months she still did
not feel she had regained the stability she enjoyed before the therapy began. Id. at 161,

7 See id.

™ Id.

™ Id. at 162

76 See Sicgel, supra vote 1, at 37. To the detriment of consumers, in many states licensing
al other therapists is often nonexistent, spotty, or not uniform.

77 AMERICAN PSYCHOLOGICAL ASSOGIATION, ACCREDITATION HANDBOOK i (1986).

™ Id.

™ See id.

s Siegel, supra note 1, w37,
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Both pastoral and secular counselors seck to help troubled
individuals cope with a range of problems. Furthermore, both try
to meet the growing demand for mental and spiritual help. Tradi-
tionally, clergy counselors have focused on spiritual care for the
counselee, and they are conscious of the importance of retaining
the spiritual aspect of their therapy. Yet, clergy counselors are also
learning and using skills and knowledge developed by psychologists
and other mental health professionals. Such continued education,
some counselors argue, is necessary in order for both secular and
religious counselors to avoid subjecting their counselees to the
harmful effects of untrained or careless therapy.

II. FirsT AMENDMENT PROTECTIONS FOR CLERGY COUNSELORS

“Congress shall make no law respecting an establish-

ment of religion, or prohibiting the free exercise thereof
8l

The Constitution’s framers intended, through the “establish-
ment” and “free exercise” clauses, to allow individuals to worship
as they pleased without government intervention.® The establish-
ment clause prohibits the government from aiding or formally es-

°' U.S. Const. amend. I. The Supreme Court has held that both clauses are incorporated
in the due process clause of the fourtcenth amendment and therefore apply 1o the statcs,
Everson v, Board of Fduc, 330 US. 1, 15 {1947) (establishment clause incorporated); Can-
twell v. Connecticut, 310 U.S. 296, 303 (1940) (free exercise clause incorporated).

82 See generally L. Twrine, AMERICAN CONSTITUTIONAL Law 1158-66 (2d ed. 1988). In
Euverson v. Board of Education, the Court discussed the historical forces underlying the devel-
opment of the religion clauses of the first amendment, 330 U.S, I, 8 (1947), The Court
noted that many of the early United States setters fled the persecution of laws that required
them to support and attend government-sponsored churches. But colonial laws, authorized
by charters from the English crown, established churches that all were required 1o attend,
{d. The colonial charters also imposed taxes to build and maintain churches. Thus, colonists
found themselves facing in-America the persecution which many had sought refuge from in
the first place. This experience led colonists to the conclusion that individual religious
freedom could best be accomplished under a governmemnt restricted from Laxing, supporting,
or otherwise assisting religion, as well as restricted from interfering with the religious beliefs
of'individuals or groups. fd. See also ), Nowask, R. RoTunpa, & J. Youne, ConsTrTuTionar
Law, 1031-33 (3d ed. 1986). The authors make the puint that this popular history of the
purposes behind the first amendment is not so simple and clear. They note that, because the
first amendment was initially only a limitation on the federa government, its inclusion in the
Constitution could be read as an attempt by the states to affirm their sovercignty over the
subject. In support of that point, they offer the evidence that close ties between church and
state existed in the states long after the revolution, and that, even after established churches
had ended in the states, aid to religious entities continued. For example, the authors note,
religious teachers used public schools {requently, and many states exempted churches from
taxes,
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tablishing a religion.* The frec exercise clause prohibits the gov-
ernment from proscribing any religious beliels and requires the
government Lo accommodate, 1o some extent, the practice of those
beliefs.#* Together both clauses secure individuals’ religious free-
dom.

For either clause to apply, courts first must determine that the
activity or belief promoted or prohibited is in fact religious.®® Courts
have yet to settle on one approach to defining “religion.”®® The
United States Supreme Court considers the determination of what
is a “religious” belief or practice a difficult and delicate task with
which the judiciary is ill-equipped to deal.*” To merit first amend-
ment protection, the Court has held a belief need not be acceptable,
logical, consistent, or comprehensible to others. The Court has
noted, however, that there are claims so bizarre and clearly non-
religious in motivation that they do not qualify for protection. The
Court has also excluded from protection personal philosophical
beliefs.* Thus, the beliels and activities that qualify as “religious,”
and therefore worthy of first amendment review, are not infinite.*

There is a natural antagonism between the command not to
establish or aid religion and the command not to interfere with its
practice.” The free exercise clause and the establishment clause,
therefore, would conflict if read strictly. As an example, the United
States Supreme Court explained that a soldier in the United States
Army could complain that the government's failure to provide a
chaplain to facilitate worship on the army base is a governmental
infringement of that soldier’s right to the free exercise of his reli-
gious beliefs. Yet, to provide the funds for a chaplain 1o be stationed
at the base would be a violation of the establishment clause’s pro-
scription from aiding the practice of religion.®! Thus, the two clauses
naturally contlict when applied strictly.

3 1 ac 1033,

8 Id, w1067,

® See | Nowak, R. RoTunna, & ]. Youne, supra note 82, al 107475,

8 L, Twrisk, supra note 82, at 1243,

8 Thomas v. Review Bd. of the Ind, Employment Sec. Div.,, 450 U.3, 707, Ti4, 7156
(1981).

8 Wisconsin v. Yoder, 406 U.S. 205, 216 (1972).

# The delinition of religion may also depend on whether the establishment clause or
free exercise clause applies to the claim, The United States District Court for the District of
Arizona explained that when considering establishment clause cases the Coutt looks to the
majority’s concept of the term religion, and when considering free exercise clause cases it
looks'to the minority's. Sheldon v. Fannin, 221 F. Supp. 766, 774-75 (). Ariz. 1963).

w |, Nowak, R, Rotunpa, & J. YOUNG, supra note 82, at 1031,

9 Abington School Dist. v, Schempp, 374 U.S. 203, 309 (1963) (Stewart, |., dissenting).
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Therefore, courts frequently have to choose between compet-
ing values in religion cases. This tension requires that the govern-
ment attempt to achieve only secular goals, and to do so in a reli-
giously neutral manner. Still, situations arise in which the
government has no choice but incidentally to help or hinder reli-
glous practice.** To reconcile these conflicts, the Court has devel-
oped a separate test for each clause to determine when the govern-
ment involvement in religion has exceeded neutrality and achieved
unconstitutionality.9

A. The Establishment Clause

The establishment clause prohibits federal and state govern-
ments {rom sponsoring, aiding, or formally establishing religion %4
This clause prohibits the government both from granting aid to any
religion and from showing a preference for religion over non-
religion.” The government cannot completely avoid aiding religion
in some manner, however, without violating the free exercise clause:
if the government excepts a certain religion from a law because the
law burdens the free exercise of that religion, that exception may
also be seen as an aid 1o that religion.® The Court has tried to
preserve freedom of icligion while avoiding any semblance of es-
tablished religion.”” To accomplish this, the Court employs a three-
part test to determine whether such incidental aid to religion is
permissible %

‘The United States Supreme Court first fully articulated this
three-part test in 1971 in Lemon v. Kurtzman.® In Lemon, the Court
invalidated Pennsylvania and Rhode Island statutes that subsidized
parochial school education. According to the Court, those statutes
violated the establishment clause by excessively entangling the state
with religion.!® In Lemon, the Court reviewed the constitutionality

" |. Nowak, R. ROTUNDA, & [, YouNg, supra note 82, m 1031, -

I,

M Id. w1033,

%5 Id,

¥ Wisconsin v. Yoder, 406 U.S. 205, 290-21 (1972,

Y7 Walz v, Tax Comm'n, 397 U.S. (64, 672 (1970).

" ). Nowag, R. Rotusoa & J. Youse, supra note 82, at 1033, Professor Nowak gives
police and fire protection for churches as an example of this incidental aid. Withholding
such protections would burden churches greatly, possibly in violation of the free exercise
clause, But granting those protections aies the churches.

403 US. 602, 612-13 (1971),

0 e, a0 619, 620, 615. Cf. also Everson v, Bd, of Educ., 330 U.S. 1, 1 1, 14 (1947 (listing
specific government activities considered violative of the establishment clause.) Prior o Lemon,
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of two state programs.'’! In Rhode Island, the state paid a fifteen
percent salary supplement to teachers of secular subjects in private,
parochial schools in which the expenditure-per-pupil was below that
in public schools. Pennsylvania’s program reimbursed non-public,
parochial schools for the part of teacher salaries and instructional
materials used in secular subjects.

Finding both state programs invalid, the Court determined
that, although the programs may have had a secular purpose, they
both fostered excessive entanglement between church and state.!%
Examining the degree of entanglement, the Court started with the
character and purpose of the institutions benefiting from the two
programs and found that the schools were integral parts of the
Catholic church.!®® The schools’ atmosphere was religious; there-
fore, the Court noted, religion might be advanced even uninten-
tionally in the secular courses. Next, the Court determined that the
danger of entanglement was enhanced by the particular form of
aid that the state provided. Because the aid went to teachers, not
facilities or materials such as bus service or lunches, the Court
reasoned that excessive regulation would be required to ensure
neutrality in the classroom.!%¢ Finally, the Court determined that a
great number of restrictions, and a monitoring program to enforce
them, would be necessary to ensure that the subsidies were not
aiding religion, The Court found that the result would be a com-
plex, ongoing relationship between church and state. Therefore,
the Court concluded, the programs would require excessive entan-
glement between church and state, violating the establishment
clause.1%

the Court used the "secular purpose and primary effect” test to rule that school programs
of voluntary Bible reading violated the establishment clause because their effect was to aid
the advancement of religion. Abington School Dist. v. Schempp, 374 U.S. 203, 222, 223
(1963).

Then, in 1970, the Court upheld a state faw exempting the property and income of
religious groups from state taxes. In so holding, the Court added “excessive government
entanglement” to "purpose” and “effect” as factors to be considered in reviewing whether
government was not maintaining its separation from religion, Walz, 397 US. at 674. The
Walz Court reasoned that the long history of these exemptions showed no danger of entan-
glement of church and state and no religious purpose or effect. /d. at 680.

10! {emon, 403 U8, a1 606,

W2 Id. aL 607, 624-25.

10 Id. a1 616,

W Id, at 616-17.

s 1, at 619, 620. The majority also emphasized the fact that such aid programs woulkdl
cause an undue amount of political division along religious lines and that the establishinent
clause was meant to eliminate such divisiveness. /d. at 622, But the Court did not clarity
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In reviewing the constitutionality of these two statutes, the
Court set forthi a three-pronged test to determine whether the state
action constituted promotion of religion in violation of the estab-
lishment clause.!% According to the Court, for a state action to
satisfy the test, it must have a secular purpose; its primary effect
must be neither the advancement nor inhibition of religion; and it
must not create an excessive entanglement between government
and religion.

The Lemon Court further stated that, in order to determine
whether the degree of entanglement was “excessive,” a court must
consider three more factors: the character and purpose of the in-
stitution benefited; the nature of the aid; and the resulting rela-
tionship between government and religious authorities.!®” A court
could safeguard the goal of government neutrality in religion, the
Court held, only after considering these three factors.!%®

B. The Free Exercise Clause

The free exercise clause grants individuals and groups the
freedom to believe and practice whatever religion they choose. The
clause embraces two concepts: freedom to believe and freedom to
act.'” The protection of belief is absolute; the protection of conduct
remains subject to regulation for the safety of society." Accord-
ingly, the Court has determined that the state may not inquire into
the truth or falsity of a particular religious belief, but may require
that belief to be sincerely held."'! Furthermore, although the state
may restrict religious conduct, the burden on that conduct must be
incidental, and the state must justify that burden with a compelling
interest. 12

In 1943, the United States Supreme Court confirmed the ab-
solute protection from regulation of belief in United States v. Ballard,
holding that courts could not examine the truth or falsity of a

whether elimination of political divisiveness was the reason for applying the Lemon test, an
additional element ol that test, or a wholly different test. See id. a1 622-23,

196 e at 612-13.

107 Id. at G15.

108 See 1d. at 620,

109 Cantwell, 310 .S, at 303.

1o i, at 308-04.

U Welsh v, United States, 398 U.S. 338, 339 (1970); United States v. Seeger, 380 U.S,
163, 185 (1965); United States v. Ballard, 322 U.S. 78, 86 (1943).

12 Sherbert v. Verner, 374 11.5. 398, 403 (1963).
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claimant’s belief.''3 In Ballard, the defendants were charged with
fraudulently soliciting donations for their faith-healing church.!'*
The defendants claimed that they were divine messengers of “Saint
Germain” and teachers of the “I am” movement. They also asserted
that they possessed powers to cure even medically incurable dis-
eases. The indictment charged that the defendants knew these
claims were false and had made them to collect money from their
followers to keep for themselves. The trial court did not instruct
the jury to determine whether the defendants’ representations were
true or false. The Ninth Circuit Court of Appeals reversed the
defendants’ convictions on the grounds that the state never proved
that at least some of the defendants’ claims were false.

The Supreme Court reversed, holding that the free exercise
clause prohibits state inquiry into the truth or falsity of an individ-
ual’s religious beliefs."’? In so holding, the Supreme Court reasoned
that freedom of religious belief is basic to a society of frec people.
Part of that religious freedom, the Court stated, is to believe what
one cannot prove. No religious freedom would remain, the Court
determined, if people were compelled to prove the verity of their
religious views. The Court asserted that otherwise the result would
be essentially a heresy trial, something the framers sought to elim-
inate with the free exercise clause.''® Therefore, the Court con-

1% See 322 U.S. at 86. The busic rule asserting the absolute protection ot belief is owlined
in Reynolds v. United States, 48 U.S. 145 (1879).

Lt 392 U8, at 79,

Us [d. at 83, 88.

15 See id. at 86. 1n his dissent, Justice Jackson puinted out tha, il the Court prohibited
the examination of the truth and falsity of a belict, it must also prohibit the examination of
the sincerity of that belief. He doubted thiut the former could be done without inquiry into
the latier. Id. at 92-93. He also contended that such a psychological determination, and the
necessary inquiry into the degree of sincerity, were beyond the powers of a trier of {act. See
il au 93,

The majority never directly addressed the question of sincerity. "The Court has held,
however, that it is necessary and within the power of the Court to determine initially whether
u person holds a belief sincerely. United States v. Seeger, 380 U.S. 163, 185 (1945).

"T'he United States District Court for the Eastern Distriet of New York made such an
initial determination in Stevens v. Berger, 428 F, Supp. 896, 899 (E.ND.N.Y. 1977). The Stevens
court, however, did not establish any guidelines for determining the sincerity of a religious
belicl. In Stevens, welfare recipients objected to a law requiring them to furnish the social
security numbers of their children. They asserted that, according to their religious belief,
obtaining social security numbers would jeopardize the children’s chances of entering heaven.
Id. at 897. The court Jaid out two threshold requirements: first, that the conviction is sincerely
held, and second, that it is theological, not secular. Id. w 899, Although the Stevens court
enunciated no guidelines to determine sincerity, it relied on a fuctual determination from
the record that the delendants truly believed what they said they did. See id. at 901-05.



1194 BOSTON COLLEGE LAW REVIEW [Vol. 30:1179

cluded that the government cannot inquire into the truth or falsity
of a religious belief without violating the free exercise clause.

Nevertheless, the free exercise clause does not completely pre-
vent courts from determining whether a belief or practice is in fact
religious, and thereby deserving of constitutional protection.!'?
Thus, in 1971 in Wisconsin v. Yoder, the United States Supreme Court
held that a compulsory education law violated Amish Church mem-
bers’ free exercise rights.!'® In Yoder, a Wisconsin statute required
citizens to send their children to either public or private school until
the children reached age sixteen. Three Amish parents refused 10
send their children to school past the eighth grade. The parents
asserted that the compulsory education statute violated their free
exercise rights because formal education past the eighth grade con-
flicted with their central beliefs in de-emphasizing competitiveness,
worldly influence, and material success.!'?

Before making a decision on these free exercise claims, the
Court first had to determine whether the parents’ refusal to send
their children to school was based on religious beliefs.'?® This de-
termination was necessary, the Court stated, because the free ex-
ercise clause does not protect personal, philosophical values; a way
of life does not merit protection from state regulation if it is based
on secular considerations. The Court considered several factors
important in ruling that the beliefs were religious, not secular. First,
the Court determined that the beliefs were shared by an organized
group and based on theocratic principles interpreted from religious
literature. Second, the Court found that these beliefs which per-
vaded and regulated the church members’ lives had existed for a
substantial period of time.!?! Thus, the free exercise clause does not
prohibit the Court from examining a person’s or group’s beliefs to
the extent necessary to define those beliefs as religious or secular.
If the belief is secular, the free exercise clause does not protect it.

If a court determines that a person’s belief is in fact religious
and sincerely held, that beliel is absolutely protected from regula-
tion.'*? Conduct based on that belief, however, is not.1?* Giving free

"7 Thomas v, Review Bd. of the Ind. Employment Sce. Div., 450 U.S, 707, 713—14
(1981).

18 406 U.S. 205, 207 (1972).

19 1d. at 210,

120 Id. e 215.

U Id, at 216-17.

" Canwwell v. Connecticut, 310 U.S. 296, 303—-04 (1940).

123 ]d'
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reign to religious activities would ultimately endanger other mem-
bers of society by exempting religious actors from all laws.'* There-
fore, to determine the constitutionality of a regulation of religious
practice, the Court has balanced the burden imposed on religious
activity against the state interest in imposing that burden.!*® This
‘balance allows the government to burden substantially the exercise
of religious beliefs if that burden is necessary to achieve, and out-
weighed by, a compelling state interest,!?¢

In 1962 in Sherbert v. Verner, the United States Supreme Court
employed a two-part balancing test to conclude that South Carolina
could not deny a Seventh-day Adventist state unemployment ben-
efits because her religious beliefs prohibited her from working on
Saturdays.'?” In Sherbert, a member of the Seventh-day Adventist
Church was fired by her employer because she refused to work on
Saturday, the Sabbath Day of her faith. The state rejected her claim
for unemployment compensation under the South Carolina Un-
employment Compensation Act because she failed to accept avail-

able Saturday work.

’ The Court held that the state’s denial of compensation violated
her free exercise rights. The Court reasoned that the disqualifica-
tion from unemployment benefits imposed a substantial burden on
the free exercise of the claimant’s religion because the ruling forced
her to choose between her religion and her job.'?® The Court then
found that no compelling state interest justified this substantial
infringement because the state presented no evidence that the stat-
ute prevented fraudulent unemployment compensation claims. Fur-
ther, the Court determined that the state failed to demonstrate that
no alternative forms of regulation would combat abuses of the
unemployment system without infringing on first amendment
rights.

Thus, the Court established a two-part test. To strike down a
state action as violative of the {ree exercise clause, the Court held,
a claimant must show first that the action substantially burdens the

121 See L. TRIBE, supra note 82, at 1243-44.

125 |, Nowak, R. RoTunpa, & |. Younc, supra note 82, at 1069

16 I, a1 1069, 1079, The Court does not distinguish between direct and indirect burdens
on religious conduct. /d. at 1068. As long as the burden is substantial, the Court will balunce
it against the state’s interest in regulation. A burden is considered substantial when it [orces
an individual to forego his or her particular religious conduct. Coercion was first seen us a
separate element for the claimant to prove, but now regulation is deemed coercive as long
as the claimant proves the burden is substantial.

127 874 1.8. 398, 399-400, 403, 409 (1963).

128 Id. at 404.
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practice of his or her religion. If such a burden exists, the Court
will then balance the government interest in regulation against the
burden on free exercise rights. Even if the government interest
Justifies infringing on religious practice, the state action will be
unconstitutional unless the burden is no greater than necessary to
promote the government interest.!2¢

According to the Supreme Court, a state has a compelling
interest in protecting the health, safety, and welfare of society.!®
Therefore, once such an interest has been found, it will satisfy the
second prong of the Sherbert test as long as the state shows that its
regulation is no more restrictive than necessary to accomplish the
state’s goal. :

In light of the Sherbert and Lemon tests, the Court makes three
inquiries to determine whether a state action is valid under the
religion clauses of the first amendment. First, the conduct or belief
to be restricted must be religious. Second, the regulation may not
formally establish a religion, and fﬁay only provide aid to religions
if the purpose and primary effect of the aid is secular and the action
does not excessively entangle the government with religion. Third,
the state action may not restrict an individual’s beliefs at all, and
may only substantially infringe on his or her practice of those beliefs
if the state interest is compelling and there are no less restrictive
alternative means of furthering that interest.

II1. TorT LAw AND CoUNSELING: THE DuTY oF CARE
REQUIREMENT

Secular counselors may be held liable for their intentional!®!
and negligent torts that occur within the counseling context.!32 A
psychiatrist enjoys a special relationship with his or her patient that
creates a duty of care.'®® This duty includes preventing the patient
from harming him or herself or others.’* In contrast, clergy coun-
selors may be liable for intentional torts committed against their

128 Id. at 403, The Court also mentioned, in dicta, that governmental action that intends
to restrict religious conduct violates the free exercise clause without the necessity of balancing
the interests of the state and the individual or group.

136 Id, at 1083.

1?1 See, e.g., Simmons v. Uniled States, 805 F.2d 1363 (9th Cir. 1986); Cotton v. Kambly,
101 Mich. App. 537, 542, 300 N.W.2d 627, 629 (1980).

132 See, e.g., Bellah v. Greenson, 81 Cal. App. 3d 614, 620, 146 Cal. Rptr. 535, 539 (1978).

33 Tarasoff v. Regents of the Univ. of Cal., 17 Cal. 3d 495, 431, 131 Cal. Rptr. 14, 20,
551 P.2d 334, 340 (1976); see also Hellah, 81 Cal. 3d at 620, 146 Cal. Rptr. at 539,

M fd.
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counselees, but not for negligent counseling.’® Although the free
exercise clause does not protect clergy counselors from liability for
their intentional torts, courts have yet to determine whether negli-
gent clergy counseling deserves constitutional protection. ' Instead,
one court has held that a clergy counselor owes no duty of care to
his or her counselees because he or she has no special relationship
with those counselees.'®

Secular therapists owe a duty of care to their patients. In 1976
in Tarasoff v. Regents of University of California, the Supreme Court
of California held that a psychologist who knew or should have
known that his patient presented a danger of violence to another
person incurred, through his relationship with the patient, a duty
to use reasonable care to protect the intended victim.!% In Tarasoff,
Prosenjit Poddar was a voluntary outpatient receiving therapy at a
hospital. He informed his therapist that he intended to kill his ex-
girlfriend, Tatiana Tarasoff, when she returned to California. The
therapist directed campus police to confine Poddar but then allowed
his release without warning Tarasoff or her parents of the danger.
Poddar killed Tarasoft shortly alter her return.

In holding the therapist liable for negligent failure to protect
the victim, the court first noted that liability does not exist unless

8 See, o.g., Hester v. Barnen, 723 5.W.2d 544, 564 (Mo. Ct. App. 1987). For both secular
and religious counselors, courts base liability on the fundamental tort concepts of intent. and
duty. Under tort theory, an act is intentional if done for the purpose of causing the harm or
with the actor's knowledge that his or her action is substantially certain to produce the harm.
Garratt v. Dailey, 46 Wash, 2d 197, 2040, 274 P.2d 1091, 1098 (1955). Four elements determine
liability for negligence: duty, breach, causation, and harm. Duty is the most important of
these lour elements; if the actor owes no duty, then he or she is not liable even if the other
three clements are proven. Duty is essentially a question of whether the relationship hetween
the actor and the vietim gives rise to a fegal obligation that the actor owes the injured person.
Mouing v. Alfono, 400 Mich. 425, 4138-39, 254 N.W.2d 759, 765 (1977). Courts will find a
duty where reasonabie people would recognize it and agree that it exists. Prosser & Keeton,
supra note 20, at 359, Changes in society lead to the constant recognition of new dutics, and
courts will look at a number of factors to determine whether a duty does or should exist.
Common factors courts consider include the foreseeability of harm to the plainiff, the
closeness of connection between defendant’s conduct and the injury suffered, the moral
blame, the policy of preventing future harm, the availability of insurance, and the burden
on delendant and society of imposing a duty. A duty can also be assumed by a defendant as
a vesult of his or her special relationship with a plainiff. RestaTemenT (SECOND) 0F ToRTS
§§ 815-320 {1965). The ensuing duty may be either to protect the plaintiff or to control his
or her conduct and thus protect third partics. Tarasolf v. Regents of Univ. of Cal., 17 Cal.
3d 425, 431, 131 Cal. Rptr. 14, 20, 551 P.2d 334, 340 (1976); see alse RESTATEMENT (SECOND)
or Torts § 320

13 Nalty v. Grace Community Church of the Valley, 47 Cal. 3d 278, ——, 763 P.2d
948, Y50, 253 Cal. Rptr, 97, 99 (1988} (Nally 1i1).

97 Id. at , 765 P.2d at 953=54, 955, 253 Cal. Rptr. at 102-03, 104.

18 17 Cal. 3¢ at 431, 131 Cal. Rptre. at 20, 551 P.2d at 340,
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the therapist owes a duty of care to the victim.!® The court asserted
that legal duties are not static, sacrosanct facts; they are merely
expressions of the policy considerations that lead courts to rule that
a particular plaintiff’s interests deserve legal protection from the
defendant’s conduct. Further, the court stated, the harm’s foresee-
ability is the most important of a number of those considerations
that a court weighs in determining whether to establish a duty in a
particular case.

Even when the harm is foreseeable, the court noted, the duty
to control another’s conduct or warn a third person of such conduct
exists only if the defendant bears some special relationship to either
the dangerous person or the potential victim."® The relationship
between a therapist and his or her patient, according to the court,
is one such special relationship sufficient to create a duty. The court
also stated that this duty requires the therapist to take whatever
steps are reasonably necessary under the circumstances to protect
the patient’s victim."! Thus, the court held, by entering into this
relationship with the patient, the therapist becomes sufficiently in-
volved to assume a duty of reasonable care to protect, by warning
or other reasonable means, any third person whom the doctor
knows or should know is threatened by the patient.

. A psychiatrist treating an outpatient also has the requisite spe-

cial relationship with that patient to owe him or her a duty of care.
Thus, in 1978 in Bellah v. Greenson, the California Court of Appeal
held that a psychiatrist treating a suicidal woman as an outpatient,
with knowledge of the patient’s suicidal disposition, had a duty to
take measures to prevent the patient’s suicide.'2 In Bellah, a psy-
chiatrist was treating Tammy Bellah for an unspecified period of
time before she killed herself by taking an overdose of pills. While
she was under~his care, the psychiatrist concluded that she was
suicidal.

The court first noted that the special relationship bétween a
psychiatrist and an inpatient creates a duty on both the hospital and
the treating psychiatrist to take preventative measures when suicide
is likely.”** The Bellah court then reasoned that the relationship

3 fd, a1 433, 131 Cal. Rptr. at 22, 551 P.2d at 342.

M0 Id. at 435, 131 Cal. Rptr. at 23, 551 P.2d at 343. But see Davis v. Lhim, 124 Mich.
App. 201, 300, 335 N.W.2d 481, 487 (1983) {foresceability alone, without specific relationship,
can be sufficient to create liability).

W Id. at 431, 131 Cal. Rpir. at 20, 551 P.2d a 340.

12 81 Cal. App. 3d 614, 620, 146 Cal. Rpir, 535, 538 (1978).

13 id, at 619, 146 Cal. Rpir, at 538, See also Meier v. Ross Gen. Hosp., 69 Cal. 2d 420,
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between the doctor and his patient was sufficient to create a duty,
whether the patient lived in or out of the hospital.'** The court
further stated that the duty was different when the patient was not
hospitalized, but that this duty still required the doctor with knowl-
edge of the likelihood of suicide to take preventative steps conso-
nant with good medical practice. Just what those precautionary
measures should be, the court noted, was a question of fact to be
determined at trial.!*®

The Bellah court was careful not to extend the duty to require
that the psychiatrist warn the girl's parents of her suicidal tenden-
cies. The court distinguished the case from Tarasoff on the grounds
that Tarasoff involved harm to a third party, not self-inflicted
harm." The Bellah court reasoned that confidentiality is so impor-
tant to the counselor-counselee relationship that only when the risk
of harm is to others should it be breached. Thus, courts consider the
psychiatrist-patient relationship sufficient to impose a duty on the
psychiatrist to the patient. That duty does not, however, include
warning third parties of potential self-inflicted harm by the patient.

Like secular counselors, clergy counselors have been held liable
for intentional wrongs committed within the counseling relation-
ship. For example, in 1987 in Hester v. Barnett, the Missouri Court
of Appeals held that a minister who counseled a family, and then
revealed confidences and spread lies about that family, was liable
for those intentional torts."? In Hester, a Baptist minister met with

424, 71 Cal, Rpr. 903, 907, 445 P.2d 519, 524 (1Y68) (physician and hospital liable in
wrongful death action for failing to lock windows to prevent suicidal patient from jumping
out); Vistica v. Presbytcrian Hosp., 67 Cal. 2d 465, 469, 62 Cal. Rpur. 577, 579-80, 432 P.2d
193, 196 (1967) (hospital liable in wronglul death action for not taking rcasonable steps to
prevent suicidal girl from jumping out of open window ity hospital ward).

14 Bellah, 81 Cal. App. 3d ax 620, 146 Cal. Rptr. at 538.

15 1d. at 620, 146 Cal. Rpur at 538-3Y,

146 I aL 621, 146 Cal. Rptr. at 539,

147 725 5. W.2d 544, 564 (Mo. Cr. App. 1987} The Hester court upheld claims for spousal
alienation of alfections, defamation, tortious interference with contract, invasion of privacy,
and intentional infliction of emotional distress, See also Handley v. Richards, 518 So. 2d 682,
687 (Ala. 1987), reh'g denied, 518 So. 2d 682 (Ala. 1988} {outrageous conduct upheld as a
cause of action, but not properly pleaded against minister having sexuat alfair with fwnily
counselee); O'Neil v, Schuckardt, 112 Idaho 472, 479, 753 P.2d 693, 700 (1986} (invasion of
privacy upheld against clergy counselor for separating family): Bear v. Mennonite Church,
462 Pa. 330, 335, 341 A.2d 105, 108 (1975) (alienation of alfections upheld against clergy
counselors and church for ordering wife and family to shun plaintff); Carricvi v, Bush, 69
Wash. 2d 536, 544, 419 P.2d 132, 136-37 (1966) (alicnation of aflections upheld against
clergy counselor for making reckless recommendations of tamily separation 1o counselees).
But see Strock v. Pressnell, 38 Ohio St. 3d 207, 210, 527 N.E.2d 1235, 1238 (1988) (alienution
of affections and criminal conversation aboliched by statute and rejected against clergy fumily
counselor for engaging in sexual affair with counselee’s wife).
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the parents of a family and invited them to confide in him.!48 After
the parents admitted that they had disciplinary problems with their
children, the minister offered his family counseling services as a
solution. The minister then not only divulged these confidences,
but also used every opportunity, in’ print and from the pulpit, to
defame the parents, falsely accusing them of physically and emo-
tionally abusing their children. The minister also harrassed the
Hesters’ children and employees.

In upholding the Hesters' claim for defamation, the court ruled
that the free exercise clause only protects religious — not secular
— beliel and conduct.!*® The court reasoned that the minister’s
statements, although delivered in the milieu of religious practice,
were not in good faith religious; his secular purpose was to injure
the Hesters’ reputations.'®® The court held that the free exercise
clause does not protect such conduct.’s! Thus, clergy counselors can
be held liable for intentionally harming their counselees, because
that intentional misconduct is secular and therefore not protected
by the free exercise clause.

Other courts have found that, even when the conduct in ques-
tion is in [act religious, not secular, clergy counselors may be liable
for their intentional torts. For example, in 1986 in O’Neil v. Schuck-
ardt, the Supreme Court of ldaho held members of a religious
group liable for invading a man’s privacy, despite the existence of

18 Hester, 723 5.W.2d at 550,

49 Id. at 559. The court did not find a cause of action for "Ministerial Malpractice™ here
because the facts of the case did not permit the plainiiff © allege breach of a prolessional
duty, but rather the simple duty of care the law inposes on everyone to avoid harming
others, Id. at 554.

' Id. at 559. The court, in finding a cause of action for alienation of affections, noted
that even conduct that can be characterized as religious may be subject to governmental
regulation if it poses some substantial threat to public safety, peace, or order. The court
reasoned that intentional interference with the family relationship is exactly the kind of
threat to public safety and order that the law may redress. fd. at 555.

181 Id.; see also Strock v, Pressnell, 38 Ohio St 3d 207, 209, 527 N.E.2d 1235, 1237 (1988).
In Strock, the Ohio Supreme Court held that the first amendment does not protect a clergy
counselor who engaged in sexual activities with the wife of a couple he was counseling. Id,
at 208, 527 N.E.2d at 1236. In Strock, the defendant was a minister and a counselor who
held himself out to the public as trained and able to provide marital counseling, A couple
experiencing marital problems went to him for counseling. During the final three weeks of
a two-month counseling relatiouship, the counselor had a sexual affair with one of his
counsclees: the plaintifi’s wife, Reasoning that the counselor’s conduct was a clear deviation
from the normal spiritual counseling practices of the Lutheran Church, the court held that
his actions fell outside the scope of the first amendment. Thus, despite the delicacy with
which the courts determine the legitimacy ol religious beliefs and practices, some intentional
tort activity is so clearly non-religious that it does not warrant itee exercise protection. /d. at
210, 527 N.E.2d at 1238.
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constitutional protections.’? In O’Neil, members of the fundamen-
talist sect Fatima Crusade kept a woman from meeting with her
husband, mistreated her children, and misled both husbhand and
wife about the status of their marriage.'® The court declared that
there are limits to the free exercise of religion.'* The court ruled
that, despite his religious purpose, a minister does not have license
to invade a marriage deliberately.'®® Good faith and reasonableness,
according to the court, are the essential elements of the qualified
free exercise privilege that religious counselors enjoy. The court
held, then, that a religious counselor may be liable for intentional
disruption of a family because that conduct exceeds the scope of
free exercise protections.

Thus, clergy counselors are liable for their intentional torts,
regardless of their first amendment right to free exercise of religion.
In finding liability, courts may hold that the conduct is secular, and
therefore undeserving of protection: the Constitution does not pro-
tect a clergy counselor’s conduct that is clearly unrelated to religious
principles. Courts may also hold clergy counselors liable for inten-
tional wrongs even if the wrongful conduct is prompted by religious
beliefs. In those cases, the interest in protecting individuals from
malicious conduct outweighs a counselor’s right (o exercise his or
her beliefs freely.

No court, however, has held clergy counselors liable for negli-
gent counseling. For example, in 1987 in Handley v. Richards, the
Supreme Court of Alabama, relying heavily on Hester v, Barnett,
held that where recognized intentional tort theories are available to
provide redress to a plaintiff therc is no need to create the redun-
dant remedy of “clergy malpractice.”'® In Handley, a couple with
marital troubles sought help from their minister. As the counseling
proceeded, the minister began a sexual affair with the wile, and she
began divorce proceedings against her husband. The husband then
killed himself. The administrator of the husband’s estate brought a
wrongful death action, alleging that the minister’s malpractice or
outrageous conduct during counseling were the proximate causes
of the husband’s suicide.'?’

152 112 Idaho 472, 475, 733 P.2d 693, 696 (1986).

158 I, at 474, 738 P.2d at 6Y5.

154 fd, at 47879, 733 P.2d at 699-700,

155 I, ut 475, 783 P.2d at 696, .

135 518 So. 2d 682, 685 (Alw. 1987): see also Strock v. Pressnell, 38 Ohio St. 3d 207, 212,
527 N.E.2d 1235, 1239 (1988).

157 518 So.2d at 683,
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In rejecting the claim for “clergy malpractice,” the court noted
that malpractice is the violation of a professional standard of care:
the failure to use the degree of skill and learning ordinarily used
by members of the profession under similar circumstances. 58 Thus,
the court reasoned, malpractice redresses a different wrong from
ordinary negligence and intentional tort theories. The court then
determined that, in order to be a viable remedy, clergy malpractice
must address incidents of the clergy counseling relationship not
already actionable. The court reasoned that, even assuming the
existence of a professional duty, the conduct complained of only
amounted to a violation of the general duty not to harm others
intentionally.'® Thus, the court held that when other tort theories
are available to redress alleged wrongs, the tort of clergy malpractice
i$ not a viable remedy.

One court, however, has gone beyond this narrow holding that
a clergy counselor is not liable for negligence when his or her
conduct may be classified as intentional. In 1988, the Supreme
Court of California held that clergy counselors are not liable for
negligent counseling.'® In Nally v. Grace Community Church of the
Valley (Nally 111), the court ruled that there is no special relationship
between clergy counselors and their counselees, and therefore the
counselors owe the counselees no duty of care.'! In 1978, Kenneth
Nally, decedent son of the plaintiffs, became depressed. He con-
verted to Protestantism and became actively involved in the Grace
Community Church of the Valley between 1974 and 1979.162 The
Church employed approximately fifty pastoral counselors who of-
fered formal and informal counseling services to over ten thousand
people in the congregation and a large number of non-members.
Their counseling was essentially religious in nature, and the defen-
dant pastoral counselors held themselves out as competent to treat
a full range of mental illnesses, including suicidal tendencies, 63

158 Id. at 684-85.

5 Id. at 686,

"% Nally v. Grace Community Church of the Valley, 47 Cal. 3d 278,
948, 960, 253 Cal. Rptr. 97, 109-10 (1988),

181 Id, at + 763 P.2d au 95354, Y55, 253 Cal. Rptr. at 102-03, 104, In Naily I1, the
majority of the Calilornia Court of Appeal held that a clergy counselor who has held himself
out as competent to treal serious emotional problems, and who voluntarily established a
counseling relationship with an emotionally disturbed person, has a duty to take appropriate
precautions should that counselee exhibit suicidal tendencies. 194 Cal, App. 3d 1147,
. 240 Cal. Rptr. 215, 926 (1Y87), rev'd, 47 Cal. 3d 278, 763 P.2d 948, 253 Cal. Rptr.
97 (1988).

102 Id. at

W3 Il at

, 763 P.2d

« 763 P.2d at 950, 253 Cal. Rptr. a1 99,
. 763 P.2d at 950, 965, 253 Cal, Rpte. at 99, 114,
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Kenneth Nally was aware of this self-proclaimed proficiency,
and affirmatively sought informal and formal counseling from the
defendants.'® He made his suicidal thoughts known-to defendant
counselors as he established a strong relationship with defendant
Pastor Cory in 1974 and a “discipling relationship” with defendant
Pastor Rea in 1978. As he became increasingly despondent, Nally
met with Pastor Rea five times in 1978 to discuss his troubles.

In 1979, Nally’s mother sent him to two physicians, one of
whom prescribed an antidepressant drug, but neither of whom
referred Nally to a psychiatrist. Soon after, Nally met formally with
defendant Pastor Thomson and mentioned his thoughts of suicide.
In March 1979, Nally tried to kill himself with an overdose of his
antidepressant. When defendant Pastors Rea and MacArthur visited
Kenneth Nally in the hospital, he told them both separately that he
was sorry he had not succeeded in killing himself. The Pastors did
not mention this to anyonc on the hospital staff. After a psychiatrist
examined Nally, he was released for outpatient treatment.

Upon release, Nally chose to stay with Pastor MacArthur, who,
after many discussions with Nally, advised bim to keep his psychi-
atric appointments and consult a physician. Nally saw the physician,
whose recommendation for involuntary commitment was rejected
by Nally’s father. Kenneth then had two additional counseling ses-
sions with Pastor Thomson, in which they discussed suicide. Nally
saw two more physicians, and then Pastor Thomson gave him the
name of a psychologist to see. Nally kept his appointment with the
psychologist and made vague arrangements for therapy, but later
that week, after a family argument, he shot and killed himself.'8%

Nally’s parents sued Grace Community Church and Pastors
Rea, Thomson, Cory, and MacArthur for their son’s wrongful
death. The Nallys brought suit on three counts: “clergyman mal-
practice,” outrageous conduct, and negligence. The trial court
granted summary judgment for the defendants, and the California
Court of Appeal reversed and remanded. On remand, the trial
court granted the defendants’ nonsuit motion.'® The Court of
Appeal in Nally II reversed again. In stating a cause of action for
clergy counselors’ negligent failure to prevent suicide, the court
held that both religious and secular counselors have a duty to refer
suicidal people to psychiatrists or psychologists qualified to prevent

WOFd at 763 P.2d at 950, 253 Cal. Rpir. at 99
163 fd, at L 763 P.2d at 952, 253 Cal. Rpur, at 101,
156 fd. at , 763 P.2d at 953, 253 Cal. Rptr. at 102
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suicides.'®” Analogizing to the Bellah courts finding of a special
relationship between a psychiatrist and his patient, the Nally IT court
ruled that a clergy counselor’s special relationship with his or her
counselee created that duty to refer. Imposing a negligence stan-
dard of care on clergy counselors did not impinge on their free
exercise rights, the court concluded, because the state’s compelling
interest in the preservation of life Justified the narrowly tailored
burden on religious conduct imposed by tort liability.

Reversing the court of appeal, the Supreme Court of California
ruled only on tort grounds, not constitutional issues.'" The Nally
{Ii court held that clergy counselors have no duty to refer their
suicidal counselees to professional therapists.'™ In reaching that
decision, the court determined that no special relationship existed
between Nally and his counselors. First the court ruled that no
analogous special relationship existed between secular therapists
and their patients.!™ Accordingly, the court explained that Bellah
was a simple malpractice claim in which the psychiatrist’s duty
stemmed from his professional position, and not from a special
relationship with his patient.)”! As a result, the Nally 111 court stated
that the psychiatrist-outpatient relationship, in and of itself, was not
special. Therefore, the court ruled, Nally’s clergy counselors were
not liable for negligence because they did not have a special rela-
tionship with Nally that created a duty of care.

Not only did the court conclude that there was no precedent
for the existence of a duty of care in this case, but it also ruled that
none should be created.”? In so holding, the court examined several
factors that may warrant the creation of a duty of care even where
no special relationship is found.!7 According to the court, the avail-
ability of insurance and the foreseeability of the harm argued for
the creation of a duty in this case.!™ The court, however, deter-

WY I, at . 763 P.2d at 954, 253 Cal. Rptr, at 103,

158 fd. at , 763 P.2d at 953, 253 Cal. Rptr. at 102.

% Nally I1i, 47 Cal. 3d at . 763 P.2d at Y58, 25% Cal. Rptr. at 107,
170 Id. m , 763 P.2d at 956, 253 Cal. Rptr. at 105,

7Id, ar - 763 P.2d at 958, 253 Cul. Rptr. at 107.

21 at » 763 P.2d at 960-61, 253 Cal. Rptr, at 109-10,

173 Id. The court listed the following factors to cansider in deciding whether to create
an unrecognized special relationship: the foreseeability of the harm, the degree of certainty
that the plaintiff sulfered an injury, the closeness of the connection between the defendant’s
conduct and the injury, the moral blameworthiness of defendants, the policy of preventing
future harm, the burden on the defendant and the community if liability is imposed, and
the availability of insurance for the defendants.

171 fd, at , 763 P.2d at 959, 960, 253 Cal. Rptr. at 108, 109. The court stated that
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mined that the lack of a causal connection between the counseling
and the suicide and public policy outweighed the first two factors
and tipped the scale against creating a duty of care.!”

First, the court noted that the causal connection between the
defendants’ failure to refer Nally to a qualified professional and
Nally’s death, despite their knowledge of his thoughts of suictde,
was “tenuous at best.”'” In making this determination, the court
examined four groups of facts. The court found that Nally was
examined by five physicians and one psychiatrist after his attempted
suicide. The court then found that his counselors arranged some
of these visits and encouraged Nally to cooperate with the doctors
involved. The court also determined that the treating physician
warned Nally's parents, upon their son’s release from the hospital,
that Kenneth remained suicidal and should see a psychiatrist. Fi-
nally, the court explained, Nally's parents rejected advice that Ken-
neth should be institutionalized. From these facts the court con-
cluded that there was no causal connection between the defendants’
actions and Nally’s death. Therefore, the court ruled that there was
less reason to create a duty of care in this case.

The court also emphasized that imposing a duty of care on
Nally's clergy counselors would be contrary to several stated public
policies. Counseling in general would suffer, the court declared,
because people in need of help would be reluctant to seek it if they
knew the counselor had a duty to commit them to psychiatric facil-
ities.'"”” Furthermore, the court stated, neither the legislature nor
the courts had ever imposed a duty to take sieps Lo prevent suicide.
According to the court, imposing the duty herce would contravene
a legislative intent to exempt the clergy from licensing requirements
and (o encourage private assistance efforts.'™

“[in]ere foreseeability of the harm or knowledge of the danger, is insufficient to ¢reate a
legally cognizable special relationship giving rise to a fegal duty to prevent harm.” /d.
, 763 P.2d at 959, 253 Cal. Rptr. at 108.

The court mentioned brielly the existence of “clergyman malpractice” insurance ce-
signed to cover churches for damages caused by the counseling of pastors, but also noted
that the value of such insurance is unknown because so few cases of this type have been liled
against the pastors. I, at , 763 P.2d at 960, 253 Cal. Rpr. at 109; see also Note,
Intentional Infliction of Emational Distress by Spiritual Counselors: Gan Quiragesus Conduct Be “Free
Exercise”? 84 Micit. L. Rev, 1296, 1300 n.12 (1986).

122 Nally i1, 47 Cal. 3d at ,76% P.2d a1 959, Y60, 253 Cal. Rptr. at 108, 109

176 Id, at , 768 P.2d at 958, 263 Cal. Rptr. at 107.
77 fd, at , 763 P.2d at 959, 253 Cal. Rptr. at 108.
1 Id, at . 76% 1.2d at 959-60, 253 Cal. Rptr. at 108-09. The court interpreted

the lact that clergy counselors are not mentioned in statutes requiring the licensing off
matriage, family, domestic, and child counselors as a specific mundate that no such regulation



1206 BOSTON COLLEGE LAW REVIEW [Vol. 30:1179

Finally, the court emphasized that negligent clergy counseling
would be difficult for the judiciary to assess. Even if it could develop
workable standards of care to assess negligent clergy counseling and
to identify those to whom the duty should apply, the court noted,
the differing theological views of many counselors would make it
impractical to create such a duty.'” These policy concerns, the court
stated, in addition to its finding that no special relationship existed
between Nally and his counselors, led to its not imposing a duty on
clergy counselors to take reasonable steps to prevent a counselee’s
suicide. '8

In a strong concurrence, Justice Kaulman asserted that there
was clear evidence of a legal duty in this case, but no convincing
evidence that such duty had been breached or that the breach
proximately caused Nally’s death.!®! He stated that a special rela-
tionship existed, which led to a duty to recognize the limits of
counselor competence, once symptoms such as suicidal traits were
recognized, and advise the counselee to seek competent professional
medical help.'®? Justice Kaufman reasoned that such a minimal duty
would not deter those in need of help from seeking it because no
confidence need be violated. He also noted that the free exercise
clause would not prohibit such a duty because the burden would
not restrict one’s beliel, would be minimal, and would be out-
weighed by a strong government interest in preserving the lives of

of clergy counseling should exist. /d, The court also looked to the exemption from liability
of fitst aid volunteers and non-professionals performing CPR, and the abrogation of the
“Good Samaritan” rule, as indications that courts should not hold the dergy liable for
counscling negligently. According to the court, these acts manifest the legislative policy that
holding people in non-custodial, noncommercial, voluntary relationships liable would dis-
courage the giving of this type of aid. Id. at » 763 P.2d a1 960, 253 Cal. Rptr. at 109,

78 1, at . 763 P.2d at 960, 253 Cal. Rpue. at 109. Here the majority makes its only
mention of the constitutionality of holding clergy counselors fiable in negligerice: imposing
a duty would be “quite possibly unconstitutional.” .

1% Id. The majority also noted in its conclusion that its opinion did not foreclose imposing
liability on nen-therapist counselors who hold themselves out as professionals, for injuries
resulting from the counseling. /4. at . 763 P.2d at 61 n.B, 253 Cal. Rptr, at 110 n.8,

81 1d, at -, 763 P.2d ut 964, 253 Cal, Rptr. at 113 (Kaufman, |., concurring),

Sl g . 763 P.2d at 96768, 253 Cal. Rptr. at 11617 (Kaulman, J., concurring).

This duty is more specific than that suggested by the court of appeal in Nally Il and
rejected by the California Supreme Court in Nally IH1. See Nally v. Grace Community Church
of the Valley, 194 Cal. App. 3d 1147, . 240 Cal. Rpir. 215, 226 (1987), rev'd, 47 Cal,
3d 278, 763 P.2d Y48, 953 Cal. Rptr. 97 (1988). In Nally I, the majority concluded that the
clergy counselor’s duty, once he has diagnosed a counselee as suicidal, is to place the counselee
in the hands of a professional who is best equipped 10 save the counselee from suicide. /d,
at » 240 Cal. Rptr. at 229. The court did not elaborate on or define the phrase “place
him in the hands of . ., " See id. at » 240 Cal. Rpur. at 227,
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would-be suicide victims.'8 The counselors had met their duty in
this case, he concluded, because they repeatedly had urged Nally
to seek professional psychiatric help.

In sum, both clergy and professional counselors may be held
liable for intentional torts committed in the counseling context.
Psychiatrists also are required to take measures to prevent patients
from foreseeably harming themselves or others. Yet, based on pub-
lic policy and the lack of a special relationship between counselor
and counselee, no court has imposed a similar duty of care on clergy
counselors.

V. ProTECTING THE PuBLIC FROM NEGLIGENT CLERGY
COUNSELING

Clergy counselors should be subject to liability for negligent
counseling. They also should be licensed to ensure their compe-
tence. Neither the imposition of a duty of care nor a licensing
requirement would violate the first amendment. Furthermore, pub-
lic policy and recognized tort doctrines support establishing a min-
imally burdensome duty of care and a licensing requirement.

Courts should require that clergy counselors who hold them-
selves out as compeltent to deal with serious emotional illness be
capable of understanding basic psychological problems. Clergy
counselors should also be able to identify these troubles in their
counselees and recognize when they, as counselors, are no longer
competent to treat those counselees. Once clergy counselors have
identified a counselee’s problem and found it beyond their level of
competence, courts should require them to refer that counselee to
a professional therapist. This duty to refer would require clergy
counselors only to try to persuade — not to force — a counsclee to
contact a professional therapist for treatment. Such a duty of care
would be a minimal burden for clergy counselors.

A basic licensing requirement would ensure that clergy coun-
selors could meet this duty of care. Licensing should merely require
that clergy counselors receive enough training to become competent
to meet the above duty. Licensing thus should require only that
clergy counselors acquire, through any of a number of available
cducational programs, enough understanding of mental health to
be able to identify mental disorders, and realize when and how to
get a counselee to a professional therapist. Such a licensing require-

188 I, at , 763 P.2d at 96970, 233 Cal. Rptr. at 118-19 (Kaufman, |, concurring).
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ment would not be overly burdensome on clergy counselors who
hold themselves out as competent to treat serious mental problems,
and it would reinforce the above duty of care.

Moreover, requiring that certain clergy members be licensed to
conduct counseling and holding them to a minimum duty of care
do not present formidable constitutional problems.’® The mini-
mum duty of care outlined above violates neither the free exercise
nor the establishment clauses of the first amendment. Although
freedom not to have one’s religious belief regulated in any way is
absolute, the conduct based on that belief is not afforded such
protection.'® Because clergy counscling constitutes religious con-
duct, not belief, the proposed duty must not infringe on the qual-
ified constitutional right to freedom of religious conduct. In Sherbert
v. Verner, the Supreme Court established a two-part balancing test
to determine whether a state is permissibly regulating religious
conduct.'™ In Sherbert, the Court held that, if a state action substan-
tially burdens religious practice, then that burden must be out-
weighed by a compelling state interest that is the least restrictive
alternative means of furthering that interest.'87

Under the Sherbert test, imposing negligence liability on clergy
counselors would not violate the free exercise clause. First, the above
duty would not impose a substantial burden on religion.!®® The
proposed duty is not as substantial as the infringement found in
Sherbert. There the Court ruled that the burden on a Seventh Day
Adventist’s religious practice was indirect but substantial because
the state statute put pressure on her to forego that practice — to

*% As a threshold determination, courts could arguably view counseling as a secular
activity that does not receive the benefits of the free exercise or establishment clauses. This
view is supported by the recent growth of the secular counselor into the position fuormerly
dominated by the clergy and the inereased use by the clergy ol the methods and understand-
ing of' therapy rescarched and used by mental health professionals. These facts indicate that
counseling has become a more secular discipline. This approach (v divert constitutional
protection, however, is unlikely 0 be successful. As practiced by most clergy counselors,
counseling is still based on the spiritual,

Moreover, counseling historically has been the dergy's function. 1n addition, courts ny
tind it difficult and even unconstitutional 10 separate the secular from the spiritual elements
in the content of counsel. Finally, inquiring into the nature of the counseling in an attempt
to identify and separate the religious from the secular could creare (ree exercise problems.
See Hester v. Barnewt, 723 S.W.2d 544, 550 (Mo. Ci. App. 1987),

1" Caniwell v. Connecticut, 310 U.S. 296, 303-04 (1940).

18 Sherbert v, Verner, 374 U.S. 398, 403 (1963).

187 fdl.

' Nally v. Grace Community Church of the Valley, 47 Cal.3d 278, | 763 P.2d
948, 970, 253 Cal. Rptr. 97, 119 (1988) (Kaufinan, |., concurring).
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choose between her job and her religion. The Court determined
that the result was the equivalent of a monetary fine.’®

The duty of care suggested here is not the equivalent of a fine
on clergy counselors, nor does it force them to modify or forego
their religious practice. The suggested standard of care would sim-
ply require certain clergy counselors — those who hold themselves
out as competent to treat serious mental illnesses — to possess
enough knowledge of major mental illnesses to be able 1o identify
them. Then clergy counselors would merely need to recognize when
they no longer had the knowledge to treat those ilinesses and to
know to whom to refer the counselees. As both the majority in Nally
I and the concurrence in Nally If agreed, a duty of care does not
prevent clergy counselors from expressing their religious views in
an effort to aid their counselees.'™ The duty proposed does not
expose clergy counselors to liability for refusing to counsel contrary
to their beliefs or for counseling in conformity with them; it merely
exposes them to liability for failing to meet a standard of care
independent of the content of their counsel."”! Thus, the duty
would burden religious practice only minimally.

In Nally 11, the court conceded that there is one limited instance
in which the burden on religious practice would be more substantial:
when a clergy counsclor holds a religious belief that it is wrong for
a counselee to be treated by a professional therapist.™ Such a
burden is similar to that found in Sherbert because that clergy coun-
selor would be forced to choose between his or her belief and
financial liability. Even in such a rare case, the Nally /I court con-
cluded, a duty of care is not unconstitutional as a matter of law: it
is an issue of fact whether a particular clergy counselor’s religion
actually prohibits such referrals.”” Therefore, the proposed duty
imposes a substantial burden on religion only when a counsclor’s
belief prevents him or her from meeting that duty and when he or
she can prove that at trial.

Yet even if referral is proven to be contrary to a sincerely-held
religious belief, a state has a com pelling interest in the mental health
of its citizens that outweighs the corresponding burden on a reli-

e Sherbert v, Verner, 374 U.S. 398, 403 (1963).

1 Natly I, 47 Cal. 3d at V763 P.2d at 469, 253 Cal. Rper. at 118 (1988) (Kaufinan,
J.. concurring): Nafly [f, 194 Cal. App. 3d at , 240 Cal. Rptr. at 233,

W Nally 1T, 47 Cal. 3d i , 763 P.2d a1 869, 253 Cal. Rptr. au 118 (1988) (Kaufman,
.. concurring); Nally 1, 194 Cal. App. 3d at , 240 Cal. Rpur. at 234,

wz Nally 11, 194 Cal. App. 3 at ——, 240 Cal. Rpur. at 234,

193 Id
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gious counselor. The Sherbert Court ruled that the substantial in-
fringement on religious conduct in that case was not outweighed
by the state’s interest in preventing unscrupulous claimants from
hling fraudulent claims of religious objection to Saturday work.'%

The severe harm that negligent counseling can cause is cer-
tainly a more compelling state interest. The demand for counseling
is growing. More and more Americans seek counseling from secular
and religious sources for their many problems. Research now re-
veals that counseling can provide the positive healing that these
individuals seck. Research also reveals, however, that unskilled and
careless counseling can severely harm those who need its help. If a
counselor is untrained or negligent, the counsel he or shz engages
in may not only be ineffective, but it may also exacerbate the coun-
selee’s existing mental problems. Because religious counselors con-
stitute the largest group of counselors in the country, the compelling
state interest in preventing such harm cannot be accomplished with-
out holding those counselors responsible for their negligence. As
the concurrence in Nally IIf and the majority in Nally IT both as-
serted, society’s interest in preventing a would-be suicide is as pro-
found as its interest in preserving life itself.'¥s Therefore, the state
interest in imposing negligence liability on religious counselors
could not be more compelling; it outweighs any burden on religious
conduct even in the unlikely case that such a burden is substantial.

Moreover, there is no less restrictive alternative that will accom-
plish this compelling goal. In fact, the Nally I majority ruled that
a duty to refer that was even more exacting than the one proposed
here was not only narrowly tailored, but was also the very minimum
required to achieve the state’s interest.'™ Such a narrow duty of
care, the court noted, was far less restrictive than a ban on all
religious counseling of suicidal people or a requirement that the
religious counseling given be the best possible to prevent suicide.
Therefore, under the Sherbert test, holding clergy counselors 1o the
proposed standard of care does not violate the free exercise pro-
tection of religious conduct because the standard is minimally bur-
densome, supported by a compelling state interest, and narrowly
tailored.

One court has suggested that imposing negligence liability on
clergy counselors will ultimately result in state restriction of religious

374 U.S. 398, 407 (1963).
195 fel.; Nally 11, 194 Cal. App. 3d at
19 Nally 11, 194 Cal. App. 3d at

, 24 Cal. Rptr. at 234, 235,
. 24 Cal. Rptr, at 236.
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belief, something the Court has forbidden as a violation of the free
exercise clause. [n Hester v. Barnett, the Missouri Court of Appeals
ruled that clergy counselors are not liable for negligent counseling
when a court characterizes their actions as intentional torts.'*” In
dicta, the Hester court noted that negligence liability may implicate
the freedom-to-believe aspect of the free exercise clause.'”® Holding
clergy counselors to a duty to use the degree of skill exhibited by
ordinary members of that profession, the court explained, would
involve courts in judging the methods, training, and content of
various types of religious counseling to determine what the “ordi-
nary” member of each would be. The court reasoned that this
inquiry, in turn, might result in an evaluation of the religious belicfs
of different counselors.

The Hester court’s dicta, however, does not apply to the stan-
dard of care suggested here. The general negligence duty proposed
would only require courts to determine whether a clergy counselor
held him or herself out as competent, in fact recognized a mental
disorder, and referred the counselee to a professional therapist. It
would not require courts to compare a particular clergy counselor
to the ordinary member of his or her profession. Therefore, no
inquiry into the beliefs of a particular counselor would be necessary
to determine whether his or her beliefs matched those of the or-
dinary clergy counselor. Consequently, neither the [ree exercise
clause’s absolute protection from the regulation of religious beliet
nor its qualified prohibition on the restriction of religious conduct
shield clergy counselors fromn the proposed minimally burdensome
regulation.

Furthermore, the establishment clause does not prevent the
imposition of a duty of care on religious counselors. In Lemon v.
Kurizman, the Supreme Court presented a three-prong test to de-
termine whether a state action is unconstitutional under the estab-
lishment clause.'® Reviewing the constitutionality of two statutes
that atempted to subsidize parochial school education, the Lemon
Court determined that the establishment clause prohibits the gov-
ernment from any regulation that has a religious purpose, results
primarily in the advancement or inhibition of religion, or excessively
entangles the state with religion.

17 Hester v. Barnett, 728 8.W.2d 544, 553-54 (Mo. Ct. App. 1987).
08 1, at 553.
19 Lemon v. Kurtzman, 403 U.S, 602, 612-13 (1971).
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Holding church counselors to the proposed standard of care
passes the Lemon test because the purpose is secular, the primary
effect is not advancement or inhibition of religion, and excessive
entanglement does not result.?® The purpose of imposing a duty
of care is o protect counselees from the destructive effects of neg-:
ligent therapy. This is a secular, not a religious goal. The Nally I
court agreed that a standard of care serves not only a secular
purpose, but a compelling one.?*! The Nally //I concurrence also
concluded that the purpose was religiously neutral 22 Therefore,
the imposition of the suggested duty of care passes the first prong
of the Lemon test.

The primary effect of imposing the suggested duty is to de-
crease the risk of suicide and “deterioration effect” in counselees.
As the above discussion of a duty’s burden on the free exercise of
religion indicates, the effect of establishing this duty is not to restrict
the religious content of clergy counseling; religious counselors
would be held to a standard that does not implicate the substance
of counseling. Because the duty requires only that clergy counselor
recognize his or her limitations as a counselor and advise the coun-
selee to seek professional help, the primary effect would be (o
inprove professional care for seriously troubled counselees — not
to restrict counselors’ religious conduct.

Finally, the duty would not excessively entangle the state in the
affairs of the church. In Lemon, two states’ statutes provided sup-
plements and reimbursements to parochial schools for the costs of
secular educational materials, including teachers’ salaries. To cal-
culate the amount of money to allocate to each school, the states
were required to distinguish between secular and religious subjects
and materials, to monitor courses’ contents, and to examine church
schools’ financial records. These determinations, the court held,
resulted in excessive entanglement because they forced the states
to establish a complex, ongoing surveillance of church schools.20%

Unlike Lemon, requiring that clergy counselors meet a standard
of care would not excessively entangle the church with the state,2%
The suggested standard of care does not result in the same degree
of entanglement because it does not require any state examination

20 Nally 11, 194 Cal. App. 3d w

1 Nadly i1, 194 Cal. App. 3d at

22 Nally 111, 47 Cal, 3d m
J., concurring),

3 403 U.S. 602, 619 (1971).

204 See id, at 616.

. 240 Cal. Rptr, at 230-31.
, 240 Cal. Rptr, at 231,
. 763 P.2d a1 Y70, 253 Cal. Rptr. ar 119 (1988) (Kaufman,
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of financial records or determination of the difference between
secular and religious counseling content. In addition, imposing a
duty of care does not require continuous, or even temporary, mon-
itoring of clergy counselors. The state need only be involved in
religious affaits to the extent that courts must evaluate evidence
before them to determine whether a clergy counselor in fact rec-
ognized a serious mental disorder, found him or herself not com-
petent to treat it, and referred the counselee to a protessional
therapist.25 Consequently, state involvement with churches is not
as complex and ongoing as that in Lemon. The court in Nally II
agreed that the narrowly tailored nature of a duty of care like the
one suggested here was further evidence that the state would not
have to monitor religious organizations.?® Thus, applying the Lemon
test, the above duty of care would not violate the first amendment’s
establishment clause.

The proposed licensing that reinforces the above duty by re-
quiring basic education in mental health from any one of a wide
variety of programs is constitutional also. Licensing does not violate
the freedom-to-believe aspect of the free cxercise clause or the
proscription on state inquiry into the truth or Falsity of an individ-
ual’s belief. The suggested licensing requirement ensures that clergy
counselors who proclaim competence to treat serious mental ill-
nesses can at least identify those illnesses and their symptoms. It
does not constrict the content of clergy counsel by directing a clergy
counselor to adopt or abandon a particular religious belief. Simi-
larly, because licensing does not inquire into the content of counsel,
no evaluation of the truth or falsity of a clergy counselor’s beliefs
is necessary during the licensing process. Therefore, the free ex-
ercise clause’s absolute protection from regulation of religious beliel
does not block the imposition of the proposed licensing require-
ment,

Nor would this licensing requirement violate the first amend-
ment's qualified right to freedom of religious conduct. Under the
Sherbert test, the burden of licensing on clergy counselors would not
be substantial if’ framed as suggested here. The number of clergy
alfected by licensing would be limited to those who hold themselves
out as competent to treat serious mental illness. In addition, the
education requirement would be minimal, so a wide range of pro-
grams in mental health would qualify. Unlike the burden in Lemon,

8 See Nally 11 194 Cal. App. 3d al
W6 fd, at , 240 Cal. Rptr. a1 231,

. 240 Cal. Rptr. at 230-31,
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licensing would not force a clergy member 1o choose between reli-
gious counseling and his or her livelihood, or amount 1o a similarly
severe financial penalty. Therefore, the burden on clergy counselors
would not be substantial.

Yet, i’ courts considered the burden substantial, the licensing
requirement would still pass the Sherbert test because the state in-
terest in protecting counselees from the destructive effects of neg-
ligent counseling is compelling. It outweighs the clergy-counselor’s
right to practice his or her religious beliefs without restriction. in
Sherbert, the state interest did not outweigh the substantial burden
on religious practice because that interest was merely to minimize
fraudulent unemployment claims. In contrast, the state’s goal in
implementing a licensing requirement is to protect the mental
health, and, indeed, lives of counselees. The actual, and often se-
vere, harm that research has identified as resulting from negligent
or untrained counseling has elevated the state interest in protecting
counselees from such counseling. As a result, the state’s interest
outweighs even a substantial burden on religious practice.

Furthermore, if licensing statutes allowed clergy counselors to
select from a range of training programs, there would be no less
intrusive way to ensure clergy counselor competence. Licensing
ltmited to counselors professing their compelence to treat all forms
of mental illness, and requiring them only (o acquire a minimal
level of education, does not restrict clergy counseling any more than
necessary to achieve the compelling state interest. Therefore, the
licensing requirement presented here would not violate the free
exercise clause’s limited protection of religious conduct.

Moreover, requiring clergy counselors to meet a minimum ed-
ucational requirement it they hold themselves out as competent to
treat serious mental illness does not violate the establishment clause
under the Lemon test. Licensing has a secular purpose and a primary
effect that does not promote or inhibit religion. In addition, it does
not excessively entangle the state with religion.2? The purpose of
licensing, like that of the suggested duly of care, is secular: to
protect the growing number of people who seek help from the
serious harm that negligent counseling can cause. The purpose is
not to support or undermine religious practice.

The primary effect of licensing would be an increase in the
number of skilled counselors, not the promotion or inhibition of

7 See Lemon, 403 .S, at 6192-13.
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religion. Certainty a requirement that clergy counselors be licensed
in no sense tends to promote religion. Granted, a licensing require-
ment inhibits religion more than a duty of care; there will be a
slightly greater burden on clergy counselors who want to counsel
people with serious psychological problems. Nevertheless, this slight
burden’s effect is ameliorated by several factors. The educational
requirement is minimal and therefore relatively easy to satisfy. Re-
searchers have found that training has a measurable positive effect
on counscling outcomes. Furthermore, many clergy counselors rec-
ognize that it is in their own and their counselees’ best interests o
obtain as much training as possible. Therefore, because the pro-
posed educational requirement is lenient, positive outcomes are
documented, and many religious counselors have recognized the
need for increased training, the primary effect of a licensing re-
quirement would be better counseling, not the inhibition of religion.
Finally, licensing certain clergy counselors would not excessively
entangle the state with religion. Although it would to some extent
involve the state in religious matters, that involvement does not
reach the entanglement level that the Court described in Lemon. In
Lemon, the states had to assess and continue to monitor the content
of courses and materials and the financial records of church schools.
Licensing will not require a similar ongoing relationship between
church and state. No initial or continuing examination of churches’
or clergy counselors’ financial records would be necessary to license
those counselors. In addition, once the state makes the initial de-
termination that a clergy counselor has acquired the necessary level
of education, the state’s involvement with that counselor ends.
Moreover, state licensing of certain clergy counselors is unlike
the excessive entanglement of Lemon because licensing does not
require the state (o evaluate the content of each clergy counselor’s
counsel. In Lemon, the statutes forced states to determine, with
individualized scrutiny, whether course materials and content were
secular or religious in nature. In contrast, licensing does not neces-
sitate distinguishing between religious and secular counseling, The
state simply has to process applications by matching the education
a particular clergy counselor has received to a list of courses and
programs that the state has found to provide the minimal mental
health education required: In fact, state administration of a licen-
sing program would be involved primarily with determining which
educational programs provide that requisite level of training. Thus,
a minimal licensing requirement does not result in an excessively
entangled relationship between church and state because licensing
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would not require ongoing surveillance of religious activities, or
state determination of what constitutes religious versus secular
counseling.

The proposals in this note also conform to the recognized tort
principle that a special relationship between a therapist and patient
creates a duty of care that the former owes the latter, especially
when the counselor holds him or herself out as competent to treat
a counselee with severe psychological problems. Yet one court's
decision is contrary to this principle.?® Because that decision ne-
glects the reasoning underlying analogous duties and misconstrues
the absence of a causal connection, it is poorly conceived. In Nally
111, the California Supreme Court held that a clergy counselor does
not owe a duty of care to his or her counselees because no special
relationship exists between counselor and counselee.2® In so hold-
ing, the Nally 1] court distinguished Tarasoff v. Regents of University
of California on the basis of the precise duty at issue in that case.
Tarasoff involved a psychiatrist’s duty (o protect others from a pa-
tient, not to prevent a patient from harming himself. The Nally 111
court also distinguished Beflah v. Greenson, explaining that the psy-
chiatrist in Bellah was liable for malpractice, not for violating a duty
of care based on his special relationship with his patient.?'"* Thus,
the Nally 1 court found no precedent for the precise duty of care
pleaded by the Nallys.

The Nally 111 court, however, ignored the reasoning essential
to the holdings in both Bellah and Tarasoff. In Tarasoff, the specific
duty was to protect third parties, but the basis for that duty was the
special relationship that the court held to exist between therapist
and patient.?!" Furthermore, the Bellah court declared that the spe-
cial relationship between a psychiatrist and his or her patient is
clearly recognized by the law.2'? Thus, both courts agreed that a
special relationship exists between psychiatrist and patient, and that
it forms the basis for the creation of duties of care.

Furthermore, the duty of care proposed here conforms to this
accepted tort principle. As the concurrence in Nally I11 noted, the
basis for the special relationship between therapist and patient is

#8 See generally Nally v. Grace Community Church of the Valley, 47 Cal. 3d 278, 763
P.2d 948, 253 Cal. Rptr. 97 (1988).

209 Nally {11, 47 Cal. 3d at . 763 P.2d at 960, 253 Cal. Rptr. at 109-10 (i1988).

20 0d. at . 763 P.2d a1 958, 253 Cal. Rptr. at 107.

1 Turasoff v. Regents of Univ. of Cal., 17 Cal. 8d 425, 435, 131 Cul. Rpir. 14, 24, 551
P.2d 334, 345 (1976).

12 Bellah v. Greenson, 81 Cal. App. 3d 614, 620, 146 Cal. Rptr. 535, 538 (1978).
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the patient’s vulnerability and dependence on the therapist. In the
relationship between clergy counselors who profess competence to
treat mental illness and their counselees, the concurrence asserted,
counselees are both vulnerable and dependent.?'® Therefore, an
analogous special refationship exists between certain clergy coun-
selors and their counselees, and that relationship should create the
analogous suggested duty of care. Yet the Nally I court’s decision
disregarded this reasoning. After finding no precedent for the exact
duty asserted by the Nallys, the court overlooked the special rela-
tionship between therapist and patient that was the basis of prior
courts’ decisions. Consequently, the court was wrong to conclude
that clergy counselors have no special relationship with their coun-
selees and therefore owe them no duty of care.

The Nally 11 court also erred in its consideration of the cau-
sation element in that case.2 After the majority determined that
no duty of care existed, it ruled that none should be created. In
reaching that conclusion, the court relied almost exclusively on the
lack of causal connection between the clergy counselors’ actions and
Kenneth Nally’s death. Tenuous causation, the court determined,
was good enough reason not to create a duty of care. As the con-
currence explained, the majority was correct to find that the coun-
selors did not proximately cause Nally’s death but incorrect to con-
clude that a lack of causation precludes the imposition of a duty.*!
The fact that Nally’s counselors tried to help him by encouraging
him to seek psychiatric treatment, the concurrence reasoned, indi-
cated that they met their duty of care — not that they never had
one.?'s Thus, the majority mistakenly ruled that it should create no
duty, rather than rule that a duty based on a special relationship
existed and had been met.

In determining whether o create a duty of care, the majority
in Nally Il also examined the public policy issues behind imposing
such a duty on clergy counselors. The court concluded that even a
minimal duty imposed on the clergy would have a “chilling effect”
on hoth counselors and counselees.?'” The court reasoned that those
who need counseling the most would be reluctant to seek it out of
fear that their confidential discussions with a clergy counselor would

3 Nally HI, 47 Cal. 3d at , 764 P.2d at Y68, 253 Cal. Rpur. wt 117,

114 See id, al , 763 P.2d at Y58, 253 Cal. Rptr. at 107.

8 fd ot 763 P.2d at UG7. 1.7, 253 Cal. Rptr. at 116, n.7.

218 fof, 763 P.2d at Y64, 253 Cal, Rptr. at 113 (Kaufman, [., concurring).

T Ser id, ol L7638 P.2d at 959, 253 Cal. Rptr. at 108; see alse Ericsson, Clergy
Malpractice: Ramifications of @ New Theary. 16 Vas. U.L. Rev. 163, 174 (1981).
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lead to involuntary commitment to a psychiatric institution. The
Nally HI court also determined that holding clergy members liable
for negligent counseling would discourage “private assistance ef-
forts.”#18

Despite the Nally I1I court’s fears, the duty of care and licensing
proposed here would not have a chilling effect on clergy counselors,
their counselees, or “band-aid” counselors because they require no
confidentiality breaches, grant no power to commit counselees in-
voluntarily, and do not apply to the private assistance efforts men-
tioned by the Nally III majority. The suggested duty is to advise and
persuade a counselee to seek the help of a professional therapist.
It does not require the counselor to notify third parties of a coun-
selee’s condition. Therefore, the duty and licensing do not force
disclosure and thereby discourage counselees from communicating
with clergy counselors in the first place.?!?

In addition, the fear of involuntary commitment is unlikely to
deter people from seeking help from clergy counselors. Counselees
are already subject to involuntary commitment in limited situations.
The suggested duty to refer does not increase the possibility of
commitment; that power is not given to clergy counselors. There-
fore, the possibility of involuntary commitment is no greater than
it already is for those seeking help from secular counselors. More-
over, the statistics indicate that such a fear has yet 10 deter people
from seeking secular therapy.22

Nor would the duty or licensing proposed deter clergy coun-
selors from continuing to help their counselces. The clergy have
spent over twenty centuries devoted to counseling. They feel acutely
aware that they have a moral obligation to help troubled individuals
with their psychological and spiritual problems.22! In addition, the
licensing and duty of care proposed here would not restrict clergy
counselors from using their spiritual training to help their counse-
lees or force counselors to undergo prohibitively rigorous training.
Because the counselee would receive better treatment, and the
counselor would be minimally burdened, the duty of care and li-
censing suggested would not deter the clergy from maintaining
their commitment to helping their counselees,

4 See Nally 111, 47 Cal. 3d at , 763 P.2d at 959, 253 Cal. Rpur. at 108.

W See Tarasoff v. Regents of Univ. of Cal., 17 Cal. 3d 425, 441, 13] Cal. Rptr. 14, 27,
551 P.2d 334, 347 (1976).

220 See generally H. CLINEBELL, supra note 2, at 47—48.

2 Id. ar 47.
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Finally, the licensing and duty suggested here would not dis-
courage less formal, stop-gap forms of counseling. The duty and
licensing would only apply to those counselors who establish a spe-
cial relationship with their counselees by holding themselves out as
competent to treat those counselees’ serious emotional problems.
The proposed duty and licensing requirement do not expose coun-
seling hot lines and other such services to liability because those
forms of counseling do not create the requisite special relation-
ship.222 In sum, because the duty and licensing would not force
confidentiality breaches, increase the chances of involuntary com-
mitment, or discourage private assistance efforts, the duty and li-
censing suggested will not keep people from seeking counseling or
prevent the clergy from providing it.

Although it did not find or create a duty of care on any of the
above tort principles, in dicta the Nally I1I court did indicate that it
would support the duty proposed in this note. In a brief footnote,
the majority asserted that a clergy counselor who held him or herself
out as a professional thercby acquived a duty of care.*®® The ma-
jority did not explain why the facts of the case did not trigger this
duty. In his disagreement, Judge Kaufman was more forthcoming.
The concurrence stated that the facts were sufficient to establish
such a duty, considering that the ministers themselves had engaged
in formal counseling and had written a guide to religious counsel-
ing, which proclamed their proficiency in treating any type of emo-
tional problem. In fact, Nally was aware of the defendant’s asser-
tions because he had read that guide and taken a course in
counseling from one of the defendants. Thus, the facts indicated
that the defendants had held themselves out as professional thera-
pists. Even though the court concluded without explanation that
the defendants had not done so, it did recognize that, on different
facts, the very duty suggested here should be established. This too
indicates that the proposed standard of care conforms to recognized
tort doctrine.*#*

Thus, the duty of care suggested in this note conforms to
established tort principle better than the holding in Nally 11] does.
The Nally HI court failed to recognize that a duty existed in that
case because the cstablished special relationship between therapist

222 Sep Nally 11f, 47 Cal. 3d at
J., concurring).

228 Jd ol ., 763 P.2d at 961 n.8, 253 Cal. Rpur. at 110 n.8,

224 fd, wt , 763 P.2d at 964, 253 Cal. Rpr. at 118 (Kaufman, ]., concurring).

, 763 P.2d at 969, 253 Cal. Rptr. at 118 (Kaufman,
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and patient is closely analogous to that between clergy counselor
and counselee. Moreover, the court resisted creating a duty based
on its misinterpretation of tenuous causation and superficial ex-
amination of public policy. Finally, in dicta, the court itself recog-
nized that a duty such as the one proposed here did not contravene
accepted tort doctrine.

V. CoNcCLUSION

Neither tort doctrine nor the first amendment prevents courts
from holding members of the clergy liable for negligent counseling.
Furthermore, the public interest in preventing the serious harm
that untrained and negligent counseling can cause has increased as
our society relies more and more on the curative force of counsel-
ing. This public policy supports imposing a duty of care on clergy
counselors. In order not to violate the first amendment, recognized
tort doctrines, or the public interest in not deterring the clergy from
counseling, courts should require religious counselors who profess
expertise in mental health to do three things. Courts should require
them to identify symptoms of mental iliness, recognize the limits of
their competence to treat counselees who have those symptoms,
and, when they reach those limits, to advise counselees to seek
professional medical treatment. In addition, the Constitution allows,
and public interest dictates, that states establish licensing for clergy
counselors that reinforce the above duty by requiring those coun-
selors to learn the basics of mental health, and when and how to
refer. With licensing and a duty of care, counselees will be safer,
and clergy counselors will be more successful at the cure of: souls.

Rosert C. TROYER



