CASENOTES

A Constitutional Standard of Review for Permit Conditions, Ex-
actions, and Linkage Programs: Nollan v. California Coastal
Commission' — In an effort to alleviate urban housing shortages,
several cities in the United States have imposed an obligation on
office building developers to construct or pay for the construction
of low and moderate income housing as a condition for granting a
building permit.* This type of permit condition, known as a linkage
program, raises the possibility that a “taking” has occurred. The
“takings clause” of the fifth amendment of the United States Con-
stitution states that private property shall not be taken for public
use without just compensation.” Where government exercises its
power of eminent domain and actually takes possession of private
property, clearly a “taking” has occurred, requiring just compen-
sation. Furthermore, the United States Supreme Court has recog-
nized that where a government regulation goes “too far” in restrict-
ing a private property owner’s use of his land, a taking has also
occurred.* The Court has held that the application of a zoning
regulation to private property goes “too far” and constitutes a “tak-
ing” if it does not “substantially advance” legitimate state interests.”
Thus, the question of whether or not a linkage program constitutes
a taking depends on whether such a program “substantially ad-
vances” legitimate state interests.

The United States Supreme Court, in Nollan v. California Coastal
Commission, considered this issue of when permit conditions “sub-

"107 S. Ct. 3141 (1987).

*Smith, From Subdivision Iprovement Requirements (o Community Benefit Assessments and
Linkage Payments: A Brief History of Land Development Exactions, 50 Law & Coxtemp. PROBS. 5,
6-7 (1987). Boston and San Francisco are presently the only two cities that have adopted
Iiukage programs. Several other U.S. cities, such as Chicago, Denver and Seattle, hu\"c or ;:‘rc
exploring the possibilities of adopting linkage programs. Id. at 6—7: Conners & High, 'I_.'u'
Expanding Circle of Exactions: From Dedication to Linkage, 50 Law & CONTEMP. PROBS. 78 (1987).

*The fifth amendment of the United States Constitution states: “nor shall ])1‘.i\'511t‘ prop-
erty be taken for public use, without just compensation.” U.S. Const. amend. V. The fifth
amendment itself applies only to the federal government. The Supreme Court, Ahnwcw.r..lms
mcorporated the fifth amendment into the fourteenth amendment, and thus its provisions
have been held to apply to the states through the fourteenth amendment. Keystone Bitu-
minous Coal Ass'n v. DeBenedictis, 107 S. Ct. 1232, 1240 n.10 (1987): Penn Cent. Transp.
Co. v, City of New York, 438 U.S. 104, 122 (1978); Chicago, B & Q R.R. Co. v. Chicago, 166
US. 226, 238-39 (1897).

1Pf!fmsyl\famia Coal v. Mahon, 260 U.S. 393, 415 (1922). e

*Agins v. City of Tiburon, 447 U.S. 255, 260 (1980); Penn Central, 438 U.S. 4
¢ restriction on real property may constitute a ‘taking’ if not reasonably necessary to the
tifectuation of a substantial public purpose . ...").

at 127 ("a
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stantially advance” a legitimate state interest.” In Nollan, in return
for granting permission to the Nollans to replace a small bungalow
on their shorefront property with a larger, three bedroom home,
the California Coastal Commission (Commission) required the Nol-
lans to grant an easement allowing the public to pass over their
property between their seawall and the ocean.” The Nollans argued
that the imposition of the easement condition constituted a taking
without just compensation.® In response, the Commission con-
tended that the easement was necessary to alleviate the adverse
impact of the Nollans” development on public access to the shore-
front and private access to the beach.” In ruling for the Nollans,
the Court held that in order for a permit condition to “substantially
advance” a legitimate state purpose, there must be a sufficient nexus
between the permit condition and the public need created by the
development that the condition seeks to alleviate.!®

This casenote examines what local governments must do to
establish this “sufficient nexus” after Nollan and this requirement’s
likely effect on linkage programs. Section I discusses the standard
of review applied by the United States Supreme Court to land use
regulations imposed by governmental bodies.!! Section 11 examines
the various standards utilized by state courts in reviewing permit
ti'tm.diti(ms.'2 Section 111 presents the Nollan decision, detailing the
.ma.](n'it_y’s holding and reasoning and the dissenting opinions filed
in the case.’ Section 1V analyzes the Court’s holding in Nollan in
light of its prior decisions and what the Nollan decision means for
permit conditions in the future.'" Section V examines the impact
th‘e ,"Vu[la.n decision will have on linkage programs, a particular form
of permit condition.' This casenote concludes that in order for
permit conditions to avoid constituting a taking after Nollan, gov-
ernmental bodies must clearly establish that the imposed condition

does in f'fict address the adverse impact of the development on the
community.

107 S. Ct. 3141, 3146 (1987).

“ld. at 3143, See infra notes 102—08

d. at 3145,

'Nollan, 107 S. Cr. ar 3143, See

" Nollan, 107 S, Cr. at 3147-48.

:' ::! mf.n:u notes 16—43 and accompanying text.

o \‘: ::hr‘: 1101(-:.‘. ff‘wf.‘“"{ accompanying text.

" :\m‘ ,H];:.H notes J‘.Jk]b.% and accompanying text.

o a “mL:Iq, ](_1——1'—8{: and accompanying text.
See nfra notes 187-9() and accompanying text.

and accompanying text.

mfra notes 106—08 and accompanying text.
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1. THE UNITED STATES SUPREME COURT’S STANDARD OF REVIEW
FOR LLAND UsE REGULATIONS

In a series of cases beginning early in the 1900s, the United
States Supreme Court has developed a standard of review for de-
termining when land use regulations imposed by government con-
stitute a taking of property requiring compensation under the fifth
amendment. Under this standard, a land use regulation constitutes
a taking where it fails to “substantially advance” a legitimate state
interest or denies a landowner economically viable use of his or her
land.'® In the landmark case of Pennsylvania Coal v. Mahon, decided
in 1922, the Supreme Court held that government could effectuate
a taking requiring just compensation not only by exercising its
power of eminent domain, but also by regulating private property.!”
In Pennsylvania Coal, a coal company sold the surface rights to a
parcel of property, but retained the right to mine the coal beneath
the surface of the property. Following the transaction, Pennsylvania
enacted legislation barring the mining of coal in such a way as would
cause the subsidence of any house, unless the house was owned by
the owner of the underlying coal and was more than one hundred
fifty feet from another person’s improved property.'® Although
private property may be regulated to a certain extent, Justice
Holmes ruled, when the government applies to a property owner a
land use regulation that goes “too far,” such an application consti-
tutes a taking of property. Because the Pennsylvania law rendered
the coal commercially impractical to mine, the Court held that the
regulation went “too far” and therefore constituted a taking."

In subsequent decisions, the Supreme Court further articula[ed
when a government land use regulation goes “too far” and const-
tutes a taking of property. In Nectow v. City of Cambridge, dgcnded
by the Court in 1928, Cambridge had adopted a zoning f)t'dlilarlc'f:
dividing the city into three types of use districts: “residential,” “busi-
ness,” and “unrestricted.”? The plainiiff owned a parcel of land, a
one hundred foot wide strip of which marked the eastern b()Ulld:J:ry'
of the “residential” district in the area. The remainder of the plain-
tiff’s tract was included in an “unrestricted” zone.?' The plaintiff

' Agins, 447 U.S. at 260: Penn Central, 438 U.S. at 127, 138 n.6.
" Penmsyluania Coal, 260 U.S. at 415.

®Id. at 41913,

Y Id. at 414-16.

2277 U.S. 188, 185 (1928).

*Id. at 186-87.
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argued that as applied Lo‘him‘, Lhc.city .ordinaucc constituted .,Z;
deprivation of property in vmlalum_ of the fourteenth amendment.?

Finding for the plaintitt, the (?ugl'r hcld' [hi‘l’L where a land use
regulation does not bear a “subsuu.nml relation” to a police power
objective such as public health, safety, m()ra.ls, or gcneral welfare,
that regulation effectuates a taking. Applying this standard, the
Court held that the health, safety, convenience, and general welfare
of the community were not promoted by zoning the one hundred
foot strip of plaintiff’s property “residential,” as the boundary of
the “residential” district could have been drawn in such a way as to
exclude the one hundred foot strip with little if any impact on the
community.?* Accordingly, the Court found that the zoning ordi-
nance as applied to the plaintiff did not meet the “substantially
related” standard.??

In 1978, fifty years following its decision in Nectow, the Court
refined its standard of review for land use regulations in Penn
Central Transportation Co. v. City of New York.23 In Penn Central, the
City of New York had adopted a Landmarks Preservation Law
intended to preserve historic sites within the city.?® The Penn Cen-
tral Transportation Company (Penn Central) owned Grand Central
Terminal, which was designated a “landmark” by the city in 1967
under the Landmarks Preservation Law. In 1968, Penn Central
applied to the Landmarks Preservation Commission (Landmarks
Commission) for permission to construct an office building atop the
terminal.?” The Landmarks Commission denied permission for the
Cunf;lnu:ti()t] on the grounds that it would overwhelm the original
design of the terminal and reduce it from a historic landmark to a
111?1'0.(f11t‘i()§it}f. Penn Central then filed suit, claiming that the ap-
p].u'atlon of the Landmarks Preservation Law to its property con-
stituted a taking without compensation in violation of the fifth and
fourteenth amendments. 28

‘ Finding in favor of the Landmarks Commission, the Supreme
.('(."“rt' held that a land use regulation effectuates a taking if it either
1 “not reasonably related to the effectuation of a substantial public

2 Id. at 185,

Bild.at 188

“d. at 188-809.

*438 U.S. 129, 197-38 (1978).
*1d. at 108-09.

*Id. at 115-16.

*ld. At 117-19,
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purpose,”29 or does not permit an economically viable use of the
property to which it is applied.** The Court noted that it agreed
with the judgment of the New York Court of Appeals that the
preservation of landmarks under the city ordinance benefited all
New York residents and structures, both economically and in terms
of improving the quality of life in the city. The Court concluded
that the restrictions imposed on Penn Central were “substantially”
related to the promotion of the general welfare.®*' The Court further
concluded that the imposition of the restrictions on Penn Central
did not deny the company all viable economic use of their property.
The imposed restrictions did not constitute a taking, concluded the
Court, because the property’s use as a terminal guaranteed Penn
Central a “reasonable return™? and because the city had made the
rights to build above the property transferable to at least eight other
parcels in the vicinity of the terminal.*

The Supreme Court further refined this standard of review in
the 1980 case of Agins v. City of Tiburon.?* In Agins, the plaintiff
landowner purchased five acres of unimproved land, intending to
develop the property as a residential area.*® Following the purchase,
the state of California required Tiburon to draft a general plan
governing land use and the development of open-space land. Ac-
cordingly, the city adopted two ordinances modifying existing zon-
ing regulations. Under the new zoning provisions, use of the plain-
ft's five acre tract was restricted by density limitations to the
construction of between one and five single family residences.”
Following the adoption of the ordinances, the plaintiffs brought
suit on the grounds that the city had taken their property without
just compensation in violation of the fifth and fourteenth amend-
ments.>?

The Supreme Court affirmed the California Supreme Court’s
holding each the zoning ordinances on its face did not effectuate a
taking.** Citing Nectow and Penn Central, the Court held that a

Ridar 127,

“Id. at 138 n.36.

*1d. at 134-35, 138.

21d. at 136.

B Id. at 137-38.

447 US. 255, 260 (1980).

#1d. at 257.

% Id,

71d, at 258, i

®Id. at 259, The Court did not consider the issue of whether the ordinance as f‘PPllﬁ‘d
constituted 3 taking of property. /d. at 260. The Court noted that, because the plamuﬁs had
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zoning restriction constituted a taking wherc‘ it “does not substan-
tially advance legitimate state interests or denies an owner econom-
ically viable use of his land.”? Applying this standard, the Court
held that the interests of preserving open space advanced by the
ordinances had long been recognized by the Court as “legitimate
state interests.” Furthermore, the Court noted, the ordinances by
their terms served the city’s interest in assuring careful and orderly
development of residential property and the provision of adequate
open space areas.*! Accordingly, the Court concluded, the ordi-
nance “substantially advanced” these legitimate state interests. The
Court also held that the city ordinances did not constitute a taking
by denying the landowner economically viable use of his property.*?
Although the ordinances limited development, the Court noted, the
plaintiffs could potentially build as many as five residences on their
prime residential property, thus guaranteeing a reasonable return
on the property. Accordingly, the Court found that the ordinances
adopted by the city of Tiburon did not constitute a taking.*
Thus, under the takings clause of the fifth amendment, a land
use regulation imposed by the government may constitute a taking
in two ways. First, a land use regulation constitutes a taking if it
fails to “substantially advance” a legitimate state interest. Second,
the application of a land use regulation to a property owner is a

taking when it denies the property owner economically viable use
of his or her land.

II. STANDARDS UTILIZED BY STATE Courtrs To REVIEW PERMIT
CONDITIONS

Faced with dwindling contributions from the federal govern-
ment and severe housing shortages, some cities in the United States
have adopted a form of permit condition called linkage to deal with
these difficulties. Although linkage programs differ in some re-

not submitted a plan for development under the ne

as to whether the ordinances as applie
Court concluded, the only issue was
constituted a taking, i.e., 7
W
“Id. at 261-62, (

w ordinances, there existed no CONtrOversy
d to the plaintiffs constituted a taking. Id. Thus, the
whether the enactment of the ordinances themselves
whether the ordinances were invalid on their face. Id.

cung Penn Central, 438 U.S. at 129; Village of Belle Terre v. Boraas,

416 US. 1, 9 (1974): Euclid v " Co., 272 U =
ey /4); Fuclid v. Ambler Co., 272 U S, 365, 394-95 (1926)).

21d. a1 261-63,
¥ Id. at 262—63.

" Conners & High, supy, c —q. y
gh, supra note 2, a1 78; Delaney, Gordon & Hess, The Needs-Nexus Analysis:
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spects depending on the particular city, all such programs are based
on the principle that because office developments attract additional
people to the city, they necessarily exacerbate the city’s housing
shortage.* Accordingly, the argument goes, office developers may
be required to alleviate this burden by paying for the construction
of low and middle-income housing as a condition precedent to their
obtaining a building permit.** Developers have never directly chal-
lenged the constitutionality of these linkage programs.*’

Developers have, however, challenged a closely related form of
permit condition, the subdivision exaction, on the grounds that it
constitutes a taking of property without just compensation.*® The
subdivision exaction is conceptually identical to linkage; it is a re-
quirement that a subdivider dedicate a portion of the proposed
development or donate a fee in lieu thereof for public purposes
prior to obtaining subdivision approval.* To avoid a declaration
that subdivision exactions constitute an unconstitutional taking with-
out just compensation, courts have required that such conditions
be reasonable.®” Various state courts have applied one of three tests
in determining whether a subdivision exaction meets this require-
ment of reasonableness: the “rational relationship” test, the
“uniquely and specifically attributable” test and the “rational nexus”
test.!

The “rational relationship” test is the easiest of these three
standards for a government to satisfy. Under the rational relation-

A Unified Test for Validating Subdivision Exactions, User Impact Fees and Linkage, 50 Law &
Contemp. Proes. 139, 145 (1987); Diamond, The San Francisco Office Housing Program: Social
Policy Underwritten by Private Enterprise. 7 Harv. Exvrr. L. REv. 449, 449-50 (1983).

* Smith, supra note 2, at 25; Porter, The Office/Housing Linkage Issue, 44 UrBan LanD 16,
20 (Sept. 1985); Delaney, Gordon & Hess, supra note 44, at 128; Diamond, supra note 44, at
449,

" Smith, supra note 2, at 25-27; Delaney, Gordon & Hess, supra note 44, at 128-29.

“ Delaney, Gordon & Hess, supra note 44, at 143; Porter, supra note 45, at 21.

 See, ¢.g., Associated Home Builders, Inc. v. Walnut Creek, 4 Cal. 3d 633, 484 P.2d
606, 94 Cal. Rptr. 630, appeal dismissed, 404 U.S. 878 (1971); Grupe v. California Coastal
Comm'n, 166 Cal. App. 3d 148, 212 Cal. Rpur. 578 (1985); Wald Corp. v. A-it'lrfw])()yllan Dade
County, 338 So. 2d 863 (Fla. 1976); Krughoff v. Naperville, 68 TIl. 2d 352, 369 :'\-E::{d 3?2
(1977); Pioneer Trust & Savings Bank v. Village of Mount Prospect, 22 IIL 2(}_ Eim. 176
N.E.2d 799 (1961); Collis v. City of Bloomington, 310 Minn. 5, 246 N.W.2d 19 (1976); Home
Builder’s Ass'n v. Kansas City, '3’)') S.W.2d 832 (Mo. 1977); Jenad, Inc. v. City of 5‘"‘"5"1319
I8 N.Y.2d 78, 218 N.E.2d 673, 271 N.Y.5.2d 955 (1966); Frank Ansuini, Inc. v. City of
Cranston, 107 R.I. 63, 264 A.2d 910 (1970); Call v. West Jordan, 606 P.2d 217 (Utah 1979);
Jordan v. Village of Menomonee Falls, 28 Wis. 2d 608, 137 N.W.2d 442 (1965), appeal
dismissed, 385 U.S. 4 (1966). : :

¥ E. McQuiLtan, THe Law oF MunicipAL CORPORATIONS § 95.118d, at 349 (3d ed. 1983).

0 ld.

*! Delaney, Gordon & Hess, supra note 44, at 147-56.
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ship test, applied by the courts of California, a‘municipality must
establish that the subdivision exaction bears a rational or reasonable
relationship to the needs arising from the development of the sub-
division.?? The California courts have generally deferred to the
judgment of state and local governments in evaluating \Svhelher this
requirement has been satisfied, requiring only a showing that the
subdivision have a general impact on the public need that the con-
dition seeks to alleviate.?® A municipality need not show that the
particular subdivision subjected to the condition is the sole creator
of the need addressed by the condition.™

The Supreme Court of California applied the “rational rela-
tionship” test in upholding a subdivision exaction ordinance in As-
sociated Home Builders of Greater East Bay, Inc. v. City of Walnut Creek.>
Walnut Creek, pursuant to state enabling legislation, had adopted
an ordinance requiring that a subdivision developer dedicate a por-
tion of his or her land or donate a fee in lieu thereof for park or
recreational facilities as a condition precedent to subdivision ap-
proval”® The court rejected the developer’s contention that the
imposed condition could be justified only by showing that the sub-
division was the sole cause of the deficiency of parks and recrea-
tional facilities the condition was designed to remedy. Instead, the
court held that as long as a municipality could show a general need
for parks and recreational facilities created by present and future
subdivisions, a subdivision exaction designed to meet these overall
needs of the community was constitutional.®’

_ In finding this standard satisfied, the court displayed great
deference to the state’s judgment in passing the enabling I'egislar.ion
'n{]cl to the city’s judgment in adopting the dedication ordinance.
I'he court did not Fletermine whether the condition imposed on the
ol B e sl sodestd e R
Walnut Creek had ex L‘l'm[}f- dnsredd’ S Slmply_ g
SVEe the it i :_:splf’ile'nce an enormous population growth

4 " Rapid population growth and a correspond-

2 See id. at 148,
634 “:,'f‘f""f”‘”r’ri’ Home Builders, 4 Cal. 3d at 637-40, 484 P.2d at 610-11. 94 Cal Rpur. at
3 —‘ 6; (”,.'-‘f"" 166 Cal. App. 3d at 164—66, 212 Cal. Rptr. at 587-89. o .
- .j’l'.ﬁ.w?(l(iff'(f l-{'(frm' Builders, 4 Cal. 3d at 637-40, 484 P.2d at 610-11, 94 Cal. Rptr. at
3 —”i(:{ ({-’r;w.:l i:‘)h Cal- App. 3d at 164-66, 219 Cal. Rptr. 587-89 it
e ,V.I : :.-(!. 633, 484 P.2d 606, 94 Cal. Rptr. 630, appeal dismissed, 404 U.S. 878 (1971).
. a (‘p.ih. 484 P.2d at 609, 94 Cal. Rptr. at 633 ‘ ]
‘x Id. at l::ﬂ!——l(), 454 P.2d at 611, 94 Cal. Rptr. at 635
*1d. at 639, 484 P.2d at 611, 94 Cal. Rptr. at 635 s
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ing disappearance of open land, the court noted, were urgent prob-
lems faced by communities throughout California.’* Given the se-
verity of these problems, the court maintained that Walnut Creek
need not show that the particular developer subject to the permit
condition would, solely by the development of his subdivision, in-
crease the need for parks and open space to the extent that addi-
tional land was required. The existence of these urgent needs and
their necessary exacerbation by the addition of new subdivisions to
the community, the court held, were sufficient to justify requiring
a developer to dedicate a portion of the proposed subdivision or
pay a fee in lieu thereof for parks and recreational facilities as a
condition precedent to subdivision approval.®’

In Grupe v. California Coastal Commassion, the California Court
of Appeal also applied the “rational relationship” standard in up-
holding a permit condition imposed on a property owner.®! As a
condition to receiving approval to build a home on his shorefront
property, Mr. Grupe was required to grant an easement allowing
the public to pass to and fro along the shorefront between his
seawall and the ocean.®? Citing Associated Home Bualders, the Califor-
nia Court of Appeal held that a particular development need not
create the need for a particular exaction.®® Instead, the court ruled
that there need only be an indirect relationship between a proposed
exaction and the public need to which the development contributes.
Thus, the court continued, the exaction need only be designed to
meet the public need to which the project contributes in an inci-
dental way.5

In applying this standard, the court did not examine the factual
record to establish whether the condition imposed on Mr. Grupe
actually addressed the impact of his development on public access
to the shorefront.®> Instead, the court noted that Mr. Grupe’s de-
velopment was part of an overall process of development Qccurring
in California reducing public access. Exhibiting great c.le[erence to
the Commission’s judgment, the court did not inquire into th,e
factual record beyond this observation, accepting the Commission's

" Id. at 638—39, 648, 484 P.2d at 610—11, 618, 94 Cal. Rpur. at 634-35, 642.
“Id. at 639-40, 484 P.2d at 611, 94 Cal. Rptr. at 635.

1166 Cal. App. 3d 148, 212 Cal. Rptr. 578 (1985).

#1Id. at 156, 212 Cal. Rptr. at 581.

% Id. at 166 & n.11, 212 Cal. Rptr. at 589 & n.1l.

" 1d. at 166, 212 Cal. Rptr. at 589.

1d. at 166 & n.11, 212 Cal. Rptr. at 589 & n.11.
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division at hand.” The imposition of an across-the-board 7% re-
quirement was therefore necessarily invalid, the court stated, as it
failed to take into account to what extent a particular subdivision
itself created the need the condition sought to alleviate.®

In sum, in contrast to the “rational relationship” test, the
test imposes a substantial

’

“uniquely and specifically attributable’
burden on a municipality in establishing the constitutionally re-
quired nexus between a permit condition and the public need that
the imposed condition seeks to address. Unlike the “rational rela-
tionship” standard, the “uniquely and specifically attributable” test
requires more than a showing that a general community need exists
and that the condition imposed on the subdivision addresses that
need. In short, courts applying this test require that the condition
be shown to remedy a need created solely by the particular subdi-
vision at hand.

As an alternative to the “rational relationship” and “uniquely
and specifically attributable™ tests, some courts apply a third stan-
dard in reviewing the constitutionality of subdivision exactions: the
‘rational nexus” standard.®! In contrast to the “uniquely and spe-
cifically ateributable” test, courts applying the “rational nexus” stan-
dard do not require local governments to establish that the pro-
posed subdivision is solely responsible for the public need the
imposed condition is intended to address.®? A community may im-
pose a permit condition without effectuating a taking where a sub-
division does not solely create but merely exacerbates a public need
created by a community’s overall development.5?

= On the Otl?f—’l’ hand, courts applying the “rational nexus” stan-
sl fu)’m;gm . ra'tfona fla'tlonshrp standard. Unwilling to
bodies. Courts.ap s Q?}’]‘_Y o, ¢ judgment of local governmental
BE ey i hP y ; g Lus 'stdn.dard examine th.e facthal record to
whether an actual, concrete connection exists between

" Id. at 6869, 264 A.2d at 913,

“1d, at 71, 264 A.2d ar 914,

8l Soo o s o >
e :Sff{li‘z,”*\a;ﬁld Corp. v. l‘\-lclmpulllan Dade County, 338 So. 2d 863, 868 (Fla. 1976);
iy KI.::TmlCn:gtvm:._ 310 Minn. 5, 18, 246 N.W.2d 19, 26 (1976); Home Builders
of Plainfield 11711\3 ‘l(;s H]il: .)(:,)J ?-“.Qd 832, 835 (Mo. 1977); Land/Vest Prop., Inc. v. Town
Falls, 28 Wis. 2d 608, ﬁ:'-‘ Vo e L A-2d 200, 204 (1977); Jordan v. Village of Menomonee
(1966): see also Delanes, Gertr, 1o N-W-2d 442, 447 (1965), appeal dismissed, 385 U.S. 4

i .'mg (‘;an‘n. (m:fion & Hess, supra note 44, at 152—-54,

. 2 So lzd at 868; Jordan, 28 Wis. 2d at 617-20, 137 N.W.2d at 445-47

ald, 338 So. 2d at 868; Jordan, 28 Wis. 2d at 617-18, 137 N:W:Qd at 447. -
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the exaction and the needs created by the proposed subdivision.84
In Wald Corp. v. Metropolitan Dade County, the Florida Court of
Appeal applied the “rational nexus” test in upholding a subdivision
exaction ordinance.® Metropolitan Dade County had adopted an
ordinance requiring that a subdivider dedicate land to the county
for canal purposes as a condition to obtaining subdivision plat apd-
proval.®® In determining the standard of review to apply to permit
conditions, the court rejected both the “rational relationship” and
the “uniquely and specifically attributable” tests.*” The court held
that, although the “rational relationship” test allowed municipalities
substantial flexibility in formulating comprehensive plans for future
growth and development, it afforded too much deference to local
governments in determining whether the imposition of a permit
condition was valid. Because the imposition of a permit condition
affected constitutionally protected property rights, the court held
that a more stringent standard granting less deference to local
government judgment was required to ensure that local govern-
ments did not abuse the police power in imposing exactions.®®

The court also rejected the “uniquely and specifically attribut-
able” test, on the grounds that it placed too great a restriction on
the ability of local governments to impose exactions on subdividers.
In most instances, stated the court, a municipality would be able to
show only that a subdivision contributed to a community wide prob-
lem rather than created the public burden.® Adopting the “uniquely
and specifically attributable” test, concluded the court, would essen-
tially remove the subdivision exaction from local governments as a
tool for planning for growth and development in the community.*

As an alternative, the court adopted the “rational nexus” ap-
proach for reviewing the constitutionality of subdivision exactions.”!
The court held that government need not show that the imposed
exaction would be necessary to meet a need solely attributable to
one particular subdivision. Yet, unlimited deference would not be
afforded to legislative judgment; local governments would be re-
quired to prove to the court that continued approval of subdivisions

* See infra notes 92-94, 97-98 and accompanying text.
% Wald, 338 So. 2d at 868.

“1d. at 864.

81d. a1 866-67.

*Id. at 866.

*Id. at 867 (emphasis added).

HId.

Al
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could increase the amount of services the community would have
to provide. Applying this standard, the court examined the record
to determine whether the evidence submitted established that the
imposition of the exaction did indeed alleviate the adverse impact
of the proposed subdivision on the public.”? The court noted that
the proposed subdivision was in an area prone to periodic flooding,
and that runoff from the proposed subdivision would adversely
affect property both upstream and downstream if the canal exaction
were not imposed. Furthermore, property within the subdivision
would be damaged in the event of Hlooding if the condition was not
imposed. Given these facts, the court held that the imposition of
the exaction on the proposed subdivision would alleviate an adverse
effect of the subdivision on the public.”® Accordingly, the court
upheld the imposition of the exaction condition on the develop-
ment.?

In Jordan v. Village of Menomonee Falls, the Supreme Court of
Wisconsin applied a similar standard upholding an ordinance
adopted by the village. The ordinance required that a developer
dedicate a portion of the proposed subdivision or donate a fee in
lieu thereof to provide for schools, parks, and playgrounds as a
condition for subdivision approval.®> In upholding the ordinance
as a valid exercise of the police power, the court rejected the ar-
gument that a municipality must show that the dedication condition
was required to meet a need created solely by the subdivision at
hand. The court, however, refused to defer to the judgment of local
governments that a sufficient basis for imposing an exaction existed.
lnstcad,_ the court required that the evidence establish a reasonable
connection between the exaction and the needs created by the sub-
division, .

. ['o this end, the court held that a city or town must submit
:l\l:::lcl]:l(:luli(])s [(}:fc:‘-()sl:;.lefiiﬂ})li's}.‘l‘ing [hé‘i[ the generial cgnstruc_tion of
population in the C()ml;"m?l?ld?:?“\?/?]s ‘?Sponmble bar ADCICENS i
reveal contravening e\'idcnc]e}"' 't hf‘@ t‘hf-‘_fac_tual il d']d .
an existing, a({C(JuLatc sup 1 : wal] nd £ mdlca“on‘ tecip e
I)lll'l)nscs.((ﬁ‘ that the :lC(l Py i an_d tOT FARTELRNE) o

acquisition of additional land would be re-

P 1d. at 868,

L

M Id. at 86869,

* Jordan, 28 Wis. 2d 608, 137 N.w.2d 442
" lId at 617-18, 137 N.W.2d at 447. -
Y1d. at 617-18. 137 N.W.2d at -HS‘
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quired regardless of whether the proposed subdivision was con-
structed, a reasonable basis existed for requiring that a subdivider
dedicate land for school, park, and recreational purposes.?

Thus, prior to Nollan, state courts subjected subdivision exac-
tions to the “rational relation™ test, the “uniquely and specifically
attributable” test, or the “rational nexus” standard to determine
their constitutionality, depending on the jurisdiction involved. In
Nollan, the United States Supreme Court for the first time adopted
astandard for review of conditions placed upon development.

III. NorLaAN v. CALIFORNIA COASTAL COMMISSION

The case of Nollan v. California Coastal Commission began when
James and Marilyn Nollan decided to demolish a small bungalow
and replace it with a three bedroom house with an ocean view.%?
The Nollans own a lot fronting on the Pacific Ocean in Ventura
County, California. A public beach, Faria County Park, lies a quarter
mile north of the Nollans’ property, and another public beach, “the
Cove,” lies 1800 feet south of their property. An eight foot high
seawall divides that part of the Nollans’ property that is beach from
the rest of the lot.'" The mean high water line delineates the
property’s oceanside boundary.!?!

The Nollans initially leased the lot with an option to purchase
the property from the lessor. The option to purchase required the
Nollans to demolish and replace the small bungalow on the prop-
erty, which had fallen into disrepair. Deciding to replace the bun-
galow and purchase the property, the Nollans applied for a coastal
development permit from the California Coastal Commissio_n,“’?
seeking permission to demolish the bungalow and replace it with a
three bedroom house consistent with the size and style of other
homes in the neighborhood. Over the Nollans’ objections, tl-m Com-
mission granted the permit subject to the Nollans’ recording of a
deed restriction on the property granting the public an easement
of lateral access across that portion of their lot between the ocean

*Id. For other cases applying a “rational nexus” analysis, see, e.g., Cnll'i\\. 31”..an- at
18, 246 N.W.2d at 26: Home Builders Association, 555 S.W.2d at 8353 Land/Vest, 117 N.H. at
823, 379 A.9d at 204.

107 8. Ct. 3141, 3143 (1987).

100 er

101 Id

o2 ld



918 BOSTON COLLEGE LAW REVIEW [Vol. 30:903

and the seawall, facilitating public access to Faria County Park and
“the Cove.”'3 oy

On June 3, 1982, the Nollans filed a petition in t?le Ventura
County Superior Court, requesting that the condition m.1p'osed by
the Commission be declared invalid because the Commission had
failed to submit evidence that the Nollans’ proposed construction
would directly affect public access to the beach.'" The superior
court ruled in favor of the Nollans, remanding the case to the
Coastal Commission for rehearing on this issue.'"

At the subsequent hearing, the Commission made several find-
ings of fact and again imposed the condition.'” The Commission
found that the Nollans’ proposed home would reduce the public’s
view of the ocean, contributing to the development of a wall of
residences. This wall, the Commission concluded, would prevent
the public from seeing that there was a stretch of accessible coastline
in the area.'’” In addition, the Commission found that the Nollans’
development would increase private use of the waterfront to the
detriment of the population generally. Because the new house
would burden the public’s access to the shore, the Commission held
that the Nollans were required to alleviate that burden by granting
a public easement across their property, thus providing additional
lateral access to the public beaches in the area.!%

The Nollans subsequently filed a petition with the Ventura
(Ioun_ly Superior Court, arguing that the imposition of the permit
condition violated the takings clause of the fifth amendment, as
‘dpplie‘d to the states through the fourteenth amendment.'® The
superior court, avoiding the constitutional issue, held that the
Coastal Commission had not sufficiently established that the pro-
posed drgvelupmem by the Nollans would have an adverse impact
on pl}bltc access to the water. The Commission was required to
establish such a result under the California Coastal Act of 1976.

Accordlngl)_f,‘the superior court held that the imposition of the
access condition was invalid. 110

103 1d.

194 1d.

105 Id

106 I,

W ld. at 3143-44,
108 Jd. at 3144,
109,/

19 74,
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The California Coastal Commission appealed the superior
court’s decision to the California Court of Appeal.'!! During the
course of that appeal, the Nollans replaced the bungalow without
notifying the Commission. The court of appeal reversed the holding
of the superior court. The court found that the California Coastal
Act of 1976 allowed the imposition of the easement condition.!!2
The court also held that the condition was constitutional, basing its
holding on one of its earlier decisions, Grupe v. California Coastal
Commission.1?

The court held the that facts of Grupe were identical to those
presented by the Nollan development. Accordingly, the court ruled
that the condition imposed by the Coastal Commission was not
unconstitutional.'"* The court also held that the Nollans’ claim that
the imposition of the access condition constituted a taking was with-
out merit, because although the condition reduced the value of the
Nollans” property, it did not deprive them of all reasonable use of
their property.''?

The Nollans filed a petition for a writ of certiorari to the United
States Supreme Court, arguing that the imposition of the access
condition constituted a taking without just compensation in violation
of the fifth amendment, as applied to the states through the four-
teenth amendment.''® The Supreme Court reversed the Calfornia
court, holding that the imposition of the easement condition on the
Nollans constituted a taking without just compensation.''” Justice
Scalia, writing for the majority, held that a permit condition must
“substantially advance” a legitimate state interest to avoid an uncon-
stitutional taking of property.!'® The Court further held that, since
the imposition of the easement condition did not even meet the
rational relation standard proposed by the Commission as the
proper test for reviewing permit conditions, the imposition of that

condition on the Nollans constituted an unlawful taking of prop-
crpy L3

81} ]d.

112 "d

“S1d. (citing Grupe, 166 Cal. App. 3d 148, 212 Cal. Rptr. 578 (1985)). See supra notes
61-67 and accompanying text for a discussion of Grupe.

" Nollan, 107 S. Ct. at 3144.

H5ld,

M6 1d, at 3145,

"7 1d, at 3150,

"8 Id, at 3146, 3150.

" 1d, at 3148,
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Justice Brennan, joined by Justice I}-‘hn_‘shall, filed a l'eng[hy and
vigorous dissent, arguing that the lllz}]()l"i[}' was aplplymg.a more
rigid standard in reviewing the constitutionality of permit condi-
tions than had previously been used by the Court." Furthermore,
Justice Brennan argued, even under this new, more demanding
standard, the Commission’s imposition of the easement condition
on the Nollans was not an unconstitutional taking of property.'*!

In Nollan, the Supreme Court held that an unconstitutional
taking of property occurs where a permit condition does not “sub-
stantially advance” a legitimate state interest.'”* The Court found
that the imposition of a permit condition on the Nollans requiring
them to grant an easement providing lateral access between the two
beaches adjoining their property did not substantially advance a
legitimate state interest. Thus, the Court ruled that the permit
condition constituted a taking of property without just compensa-
tion in violation of the fifth and fourteenth amendments.'#?

In reaching its decision, the Court noted that had the Com-
mission simply required the Nollans to grant to the public an ease-
ment across their beachfront outright, a taking would have oc-
curred, requiring just compensation to the Nollans.!?* Under
previous Supreme Court rulings, the Court noted, where govern-
mental action results in a permanent physical occupation by the
government or others, that governmental action constitutes a tak-
ing. 'The majority noted that a permanent physical occupation
would exist where the public was given the permanent right to pass
filnng the Nollans’ beachfront. The case before the Court, however,
involved the imposition of such an easement as a condition to de-
velopment, rather than an outright requirement that the easement
be granted.'* The issue therefore, the majority stated, was whether
requiring a lateral access easement as a condition for a building
permit also constituted a taking.!26

: I'he Court rejected the contention of Justice Brennan that the
’ P standard, traditionally applied in equal

120 14, at 3151 (Brennan, J., dissenting).

U vt e ; i
rennan, |, dissenting). Justice Blackmun filed a short dissent. See infra note 163.

Justice Stevens joined by Justi
: . Y Justuce Blackmun, also filed a < . i e 2
1% 17 at 8146 9150, 1, also filed a short dissent. See infra note 163.

123 Id. at 3148-50.
24 Id, ar $145.

125 Jd.

126 Id. at 3146.
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pro[ec[ion and due process cases.'?” The Court stated that it had
long recognized that a land use regulation did not constitute a
taking as long as “it ‘substantially advance[s] legitimate state inter-
ests’ and [does] not ‘den[y] an owner economically viable use of his
land.”'** The Court admitted that its prior cases did not elaborate
the standards for evaluating what constitutes a “legitimate state
interest” or what type of connection between land use regulation
and state interest satisfied the requirement that the former “sub-
stantially advance” the latter.'??

Assuming without deciding that the state interests claimed by
the Commission — protecting the public’s ability to see the beach,
assisting the public in overcoming a “psychological barrier” to shore-
front access, and preventing private congestion of public beaches
— were legitimate state interests, the Court then turned to the issue
of whether the second part of the takings test had been satisfied:
whether the permit condition imposed on the Nollans “substantially
advanced” those legitimate state interests.'* The Court agreed with
the Commission that a permit condition that advances the same
legitimate state interest as a refusal to issue the permit does not
constitute a taking if the refusal to issue the permit altogether would
not constitute a taking.'® The Court explained that if the state as
a legitimate exercise of the police power could refuse to allow the
construction of the Nollans’ house for the purpose of protecting
the public’s ability to see the beach, the state could impose a con-
dition, such as limiting height or width of the home or even pro-
viding a viewing spot on the property, that served that same pur-
pose.'2 The Court noted that it would be “strange” if the state
could prohibit altogether the development to serve this purpose,
but could not provide the landowner an alternative to prohibition
in the form of a condition serving the same purpose without effec-
tuating a taking.'* .

The constitutional difficulty arises, the majority continued,
when the condition imposed “utterly fails™ to further the state in-
terest advanced as a justification for the prohibition. Wlthout a
nexus between the condition and the original purpose ot the pro-

I, at 3147 n.3.

“Id. at 3146 (quoting Agins, 447 U.S. at 260).
BT, at 3146-47.

HOTd. at 3147-48.

BUId. at 3147,

“2Id. at 3147-48,

“HId. at 3148,
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hibition or restriction, the Court maintained, the condition allows
the government to acquire an easement to serve a valld. govern-
mental objective, but permits the government to avqld paying com-
pensation.'* This, the Court ruled, constituted a taking of property
without just compensation.'*> The Court concluded that unless the
permit condition serves the same governmental purpose as barring
development altogether, thus establishing a nexus between condi-
tion and legitimate state interest, the imposition of the condition
constitutes an invalid land use regulation.!¢
Having established that a nexus between condition and legiti-
mate state interest must be shown to avoid an unconstitutional
taking of property, the Court then turned to the issue of how close
a nexus between permit condition and state interest was required.’
The Coastal Commission contended that a sufficient nexus could
be established by a showing that the condition imposed on the
landowner was reasonably related to the public need or burden that
the development would affect. The Court refused to adopt this
“reasonable relation” standard for determining how close a fit be-
tween permit condition and public need was required, but did
accept this standard “for the purposes of discussion” because, ac-
cording to the Court, the nexus between condition and public need
did not even satisfy this standard.!38
In support of its position that the condition failed even the
“rational relation” test, the Court maintained that the condition
nppqsed failed to advance the state interests alleged by the Califor-
nia Coastal Commission. 39 According to the Court, the requirement
that Pet)})ltt on the beach be allowed to pass along the shorefront at
:/fi]:wliﬁ?; t(l; f( l}};:agl"lii‘i‘ls,dpmpelc‘ity _failed .t.O reduce any barr_ieri to
the public’s access ,to ([h: S s i psychological b.’:lITl‘C.l" -
‘ s ocean, and failed to remedy any additional
between cnndition‘a?)d ub’l't B e iy v sufﬁ(:lent o
condition (the legitil'nat{-.3 st'ltC et bercla S by vy
and thus the Imposition ofdthe mtereﬁt) had_r.lot iy establlshe(%,
A e _ € permit condition was an unconst-
g ot property. The Court noted that its approach had

o] 7 1

135 See id,

156 14,

B2,

138 Jd.

138 1d. at 3149,
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been followed by every court dealing with the constitutionality of
permit conditions with the exception of the courts of California.!4°

The Court next responded to Justice Brennan’s dissenting ar-
gument that the condition was rational in that it would allow persons
looking from the road toward the beach to see people passing along
the front of the Nollans® property, allowing them to overcome the
psychological barrier burdening their access to the shorefront.!4!
The Court noted that the wall of houses completely blocked the
view of the beach and thus a person on the road behind the Nollans’
house would not be able to see the beach or anyone on it. The
Court further noted that, even if Justice Brennan’s contention were
supported by the facts, it was not certain that there would be a
sufficient nexus between the condition and public need to render
the imposition of the condition valid. The majority stated that it did
not share Justice Brennan’s opinion that the Commission, because
of its expertise in the land use area, would have little difficulty in
the future in establishing a specific connection between condition
and public need that would avoid the majority’s holding in Nollan.'*?

The takings clause is not an empty requirement, the majority
maintained, easily satisfied by a minimally rational justification.'*?
To the contrary, the majority maintained that a showing of a min-
imally rational relationship between permit condition and public
need sought to be alleviated would not be sufficient to avoid an
unconstitutional taking of property. Instead, stated the majority, the
government must show that the imposition of a permit condition
“substantially advances” a legitimate state interest. The Court noted
that it was inclined to be particularly careful in examining whether
this standard had been met in permit condition cases, as in that
context there existed a greater possibility that the government had
imposed the condition to avoid the compensation requirement
rather than to fulfill a stated police power objective.'** !

Writing in dissent, Justice Brennan argued that th_e permit
condition was not unreasonable.'* Justice Brennan maintained that
the majority’s standard of review for the sufficiency .()f the nexus
between condition and public need was too demanding.'*® By re-

10 1d, at 3149-50.

ML Td. at 3150,

B

143 "d

144 ld

"*1d. at 3151 (Brennan, J.. dissenting).
"91d. at 3151-54 (Brennan, J.. dissenting).
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quiring what Justice Brennan termed a “precise fit” l)ctwe.en forms
of burden and condition on each individual parcel, the majority was
imposing a standard “discredited for the better part of this cen-
tury.”"7 Based on the Court’s prior decisions in the police power
area,® Justice Brennan maintained that a review of the state’s
exercise of the police power demanded only that the state “could
rationally have decided” that the regulation adopted might achieve
the state’s objective.'*

Justice Brennan maintained that the imposition of the easement
condition on the Nollans was rationally related to the state’s objec-
tive and thus within the state’s police power. In support of this
position, Justice Brennan deferred to the judgment of the Califor-
nia Coastal Commission. In its “informed judgment,” Justice Bren-
nan argued, the Commission had decided that the grant of a public
casement would preserve the net amount of public access to the
shoreline.'” Justice Brennan maintained that this was enough to
establish a rational relation between condition and public need, and
thus the imposition of the condition was a valid exercise of the
police power. !

Not only did the condition meet the “rational relation” test,
asserted Justice Brennan, but it met a more rigorous test, what he
termed th.c majority’s “demand for a precise match between the
condition imposed and the specific type of burden on access created
by the applicants.” Disagreeing with the majority, Justice Brennan
(‘omen.dccl that the lateral access condition would reduce the psy-
(‘hulo_gxcal barrier to public recognition of accessible shorefront by
llll’luwfmg persons on the road behind the Nollan home to see people
o e e ey e D
only with blockage ()E"\*isu::;lt }’ t* dt~t i fori el
S CO!Dmi%;ion fllc?ess't(‘) L_he beach. Justice Brennan
seeing an increase in )i*i\'ate e ‘;_af’hLOHCel'n?d et puPhC’
that £}]e shorefront wa{; no lUnllse e _C_Sh()refrqm, ‘Y-OUId b‘eheve

s ger publicly accessible.!”® The impo-

" Id. at 3151 (Brennan, J.. dissenting).

M8 T4 at 315 "enn: i i iti
e l‘nS ; -)1‘)] ;1()]{) t(l;»:’;ril)ml\;:l]l.: dissenting) (citing Minnesota v. Clover Leaf Creamery
=Y e S0, Job)i Willamson v, Lee Optical Co.. ¢ 5. 481 : 55);
Day-Brite Lighting, Inc. v. Missouri, 349 U.S. 421 (I])‘!’f‘)ll esuSa e
i S, 42 952)).
‘;"' Id. at 3153 (Brennan, ] [15 dissenting).
‘.“ Id. av 315354 (Brennan, J. :
" 1d. at 3154 (Brennan, J.,
P Id. at 3155 (Brennan, l

» dissenting).
dissenting).
disseming).
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sition of the easement condition on the Nollans, Justice Brennan
argued, would address this threat directly by affi rming the public’s
right of access to the shorefront.!®® Such a direct rela[ionship be-
tween need and condition, Justice Brennan contended, satisfied the
majority’s strict standard of review.!5°

Justice Brennan acknowledged that, although the imposition of
the access condition on the Nollans constituted a valid exercise of
the police power, the condition might nonetheless constitute an
unlawful taking of property if it went “too far” in restricting the
landowner’s use of his property. Justice Brennan observed that in
measuring whether a land use regulation goes “too far,” the Court
had traditionally evaluated the nature of the government’s action
and the economic impact of the regulation.'*® Here, argued Justice
Brennan, the physical and economic impact of the condition did
not go too far.’® The extent of physical intrusion on the Nollans’
property was minimal, involving only a ten foot wide strip of land.!?®
Justice Brennan also argued that the economic impact of the con-
dition on the value of the Nollans’ property was de minimis; indeed,
the Nollans’ property had enjoyed an increase in value even with the
condition due to their replacement of a run-down bungalow with a
new three bedroom house.'™ The permit condition did not disrupt
the Nollans” investment-backed expectations, as they had no right
under California law to exclude the public from the shorefront;
even if they had such a right, they had advance notice that new
development along the coast was conditioned on provisions main-
taining public access to the ocean. Accordingly, Justice Brennan
argued, the imposition of the condition did not have such an eco-
nomic or physical impact on the Nollans’ property that it rose to
the level of an unconstitutional taking of property without just
compensation,'6? .

Although Justice Brennan believed that the majority’s holding
was incorrect, he also believed that the holding in Nollan would he_we
minimal impact.!®! According to Justice Brennan, the Commission
in the future would have little trouble establishing a specific con-

"*1d. a1 3155-56 (Brennan, ]., dissenting).
“1d. at 3156 (Brennan, ., dissenting).

156 ld.

“1d. at 3156-60 (Brennan, ., dissenting).
" Id. at 3156 (Brennan, |., dissenting).
"1d. at 3158 (Brennan, J.. dissenting).
“1d. at 3158-60 (Brennan, |., dissenting).
“'1d. at 3161 (Brennan, J., dissenting).
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ion b n condition and public burden (lem-anded by the
i e T s son the Commission did not do so in the present
ok Trlw]:’)r(mr‘m'm contended, was because it had rea.sonably
belie JUSUC‘? & 'u;liﬁcati(m for the condition wquld satisfy the
e [hdf ;lst'g)l{" sta.ndarcl of review for evaluating whether an
“reas‘?”able llle : 1licc ower was constitutional.'®® Now aware qf l[h@
e 'O“ e'ep‘:cjlc'flla}?lding requirement, the Coastal .Comml‘s:smn
méliql]l(:inlz:d]i?; 1Lailor its justifications for imposing permit conditions
f(()) meet this test in the future.'®®

I1V. NoLrLaN: ANALYSIS AND EFFeCT

; 3 urt
In Nollan v. Califormia Coastal Cnmml.\.\.mn., the Supr‘eme dCi(:ion
held that in order to be upheld as constitutional, a permit con

162 . ‘ S or-

163, fi Justice Blackmun also filed a dissenting opinion in .\j’ul‘!anl.l::E:c;;;%;;;?;eaﬂ:ga{md
ity’s holdit.lg on essentially the same grounds as _].usn‘l-(t B;j:_'(;h:::.i-q-uil’i“g that the permit
that the majority had utilized an cwcrly-.deuumdmgv.\ld-l'l(‘_ Jd. at 3162-63 (Blackmun, J.
condition “substantially advance” a legitimate state |‘uur(.st'. . at & £ o A
dissenting). Justice Blackmun objected to the majority’s rcqtu.rc:'men:lt-) a s |G
condition and public burden in order to uphold the imposition of a per s
valid exercise of the police power. /d. (Blackmun, ]., dissenting). II]JII‘SUCC e o peer
the condition in Nollan satisfied the ordinary requirement that a state's ex;:rC;Sr Grar
power need be no more than rationally based. fd. Coastal dz.:yclopt?e:;l, g[ﬁf(Bla'ckrﬁun,
very nature makes public access to the shore generally more dlfﬁcul[.. 1 - all g
Js aisseming). The Nollans' development, therefore, could be legitimately 51:‘-' el
condition that a lateral access easement across their property .be granted to the Pl m'em
such an easement would at least in part counteract the burden imposed by the dCVtI“f;P 7
on public access. /d. Justice Blackmun also agreed with Justice Brennan that ag taki Ew i
occurred, as there was no evidence of a major economic impact on the No‘llans pEope o
interference with their investment-backed expectations as a result f)l' the imposition ouing
permit condition. /d. Justice Stevens, Joined by Justice Blackmun, dissented as well, 3(’;Eumy_
that the Court’s recent decision in First English Evangelical Church.of‘Glen_da]e v. O'Vm
of Los Angeles, California, 107 S. Cr. 2378 (1987), had serious imphca?mns in Nf?”ﬂ:_ gl!ith
the majority’s disposition of the case. ld. at 3163—64 (Stevens, ., dissenting). In Farst h‘niim»
the County of Los Angeles adopted an interim ordinance barring development on the iy
English Evangelical Church of Glendale’s property after a flood had destroyed lhf—“ Ch‘frcf 5
camp located on the property. 107 S. Ct. at 2381-82. In dismissing the Church’s suit {o
damages, the California Court of Appeals held that the Church could seek only declaratory
relief or mandamus barring enforcement of the ordinance against its property, not daf“aglzs
for the period during which the regulation was applied prior to being declared 1.nvahd. .
at 2382-83. The California Supreme Court denied review. /d, at 2383. The United 'Slﬂt"-'s
Supreme Court, assuming for the purposes of argument that the ordinance did constitute 4
taking, held that damages could be recovered by a property owner for the period during
which a land use regulation was imposed prior to being declared a taking. /d. at 2384f‘85’
2389. Justice Blackmun argued that the strict standard of review for land use rngla}"?“s
adopted in Nollan combined with the Court’s holding in First English would have a Cf?'“'“g
effect on governments’ efforts to regulate development. Nollan, 107 S. Ct. at 3163-64
(Blackmun, J., disseming). Accordingly, Justice Blackmun again voiced his objection to the

standard of review adopted by the majority in Nollan as well as the rule adopted by the Court
in First English. Id. (Blackmun, ., dissenting).
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must “substantially advance” a legitimate state interest.!®* In order
for a permit condition to “substantially advance” a legitimate state
interest, the Court ruled that a sufficient nexus must be established
between the permit condition and the public need it seeks to ad-
dress.!® Where a sufficient nexus does not exist, the Court held,
the imposition of the permit condition constitutes a taking of prop-
erty without just compensation. %%

The Court in Nollan acted consistently with its prior decisions
in subjecting permit conditions to the “substantially advance” test
in reviewing their constitutionality. Justice Brennan was correct in
his assertion that in reviewing the constitutionality of government’s
exercise of the police power, the Court’s prior decisions have gen-
erally applied a minimum rationality standard.'®” The Court’s de-
cisions in Penn Central and Agins v. Tiburon, however, clearly indicate
that land use regulations do not fall within the scope of this general
rule.'® The Court’s position in those cases is explicit. In justifying
land use regulations, a showing that those regulations are minimally
rational is insufficient.'® To avoid a taking, a land use regulation
must “substantially advance” a legitimate state interest.’’ A condi-
tion imposed on a landowner, which he or she must meet to obtain
a building permit, is clearly a land use regulation; thus, it follows
that the “substantially advance” test should be used to determine
the constitutionality of such permit conditions.

The Court in Nollan held that this “substantially advance” test
is satisfied when a sufficient nexus exists between the imposed con-
dition and the public need it seeks to address.'”! This nexus re-
quirement makes sense in light of the underlying basis for imposing
a permit condition on a property owner. As Pennsylvania Coal and
the Court’s subsequent decisions indicate, as long as their regula-
tions do not go “too far,” governmental bodies may bar development
for public purposes without violating the takings clause.'” As the
Court held in Nollan, it is self-evident that if government may bar
development completely without committing a taking, it may make
the lesser intrusion of allowing development subject to a property

* Nollan, 107 S. Ct. at 3146, 3150.

" 1d. at 3148.

s 1]

7 See Williamson v. Lee Optical Co., 348 U.S. 483, 487-88 (1953).
' See supra notes 25-43 and accompanying text.

* See supra notes 25—43 and accompanying text.

" See supra notes 25—43 and accompanying text.

" Nollan, 107 S. Ct. at 3148,

" Penmsylvania Coal, 260 U.S. at 415.
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owner’s agreement to satisfy an imposed condition without com-
mitting a taking. As the majority correctly reasoned, however, the
imposed condition must further the same purpose as barring de-
velopment altogether. If the condition does not further this pur-
pose, it can no longer be justified under the same reasoning justi-
fying the complete bar of development. The condition in this
instance no longer represents a lesser intrusion for the same pur-
pose as the development ban, but rather constitutes a distinct intru-
sion on the property owner’s rights for a different purpose. The
Court thus correctly reasoned that a nexus must exist between the
lesser imposed condition and the purpose of a complete ban on
development.
Although the Court persuasively supported its contention that
a nexus must exist between the imposed permit condition and the
public burden or need created by the development, it did not es-
tablish a clear standard for determining when a sufficient nexus
exists so that the condition “substantially advances” a legitimate state
interest. Rather than establishing such a standard, the Court in
Nollan utilized the standard proposed by the California Coastal
Con.nnission to dispose of the case.'™ Adopting the Commission’s
“rational relationship” standard “for purposes of discussion,” the
Court found that the nexus between the permit condition imposed
on the Nollans and the public need created by their development
was insufficiently close to meet this minimal standard.!7
: This conclusion of the majority was correct. As the majority
pointed out, assuming that the Nolléns’ developmem would create
a psyc}}ol()gical barrier to the shorefront and increase private
F‘]-;I‘g‘?Stlon on lh'ﬁ beach, it is difficult to see how an easement
dwo(::l\cllnﬁlt:::a}::?}?; L‘;Pa&: tt} a;ld fro in fn:om of the Nollans’ seawall
lic. The (lmninissi()n’fe'lﬁ* iy je NOl'!aﬂS dC\_-’ClOpment o P“b;
people on the beﬁch re(dug(?m(;:l [hdl- 2 i fron:1 ppif o
the home is Speci()ﬁs at I).sstcsbl -e PSthologlcal_barner el
blocks the view of . €0 )I(; ; ecﬁuse ihse “,?“ ot .houses c(?mpleEEIY
understand how allolv)vin}r Lh()n’ ;]C beach.!™ It is also dafﬁcult w
of the Nollans’ home woﬁld ::llpu. f_"f to pass along [he shore in front
created by the devel ~ewfﬁe ik S L the b.e A
e clopment. Thus, because little if any nexus existed
etween the permit condition and the bli j
public need created by the

'8 Nollan, 107 S. Cx. at 3148,
" ld. at 3148-50.
5 Id. ar 3150.
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Nollans” development, the majority was correct in holding that the
imposition of the permit condition on the Nollans constituted an
unconstitutional taking of property.

The Court thus properly disposed of the case before it, yet it
failed to clearly set forth a standard for determining when the nexus
between permit condition and public need is sufficiently close to
satisfy the “substantially advance” test. The Court, in the interest of
future cases, should not have simply adopted the “rational relation-
ship standard” for “purposes of discussion” because that standard
was sufficient to dispose of the case. Instead, the Court should have
explicitly adopted a standard for such review and applied that
standard in the Nollan case. The Court would thus have established
a clear reference for governmental bodies to decide under what
crcumstances permit conditions may constitutionally be imposed.
By not adopting a standard, the Nollan decision is likely to confuse
governmental bodies as to when permit conditions may be imposed
without constituting a taking, and will create unnecessary litigation.

Governmental bodies are not, however, totally without guid-
ance. Despite the Court’s failure to explicitly adopt a standard for
determining when the nexus between permit condition and public
need is sufficiently close to satisfy the “substantially advance” test,
it is possible to extract from the decision an indication of what
governmental bodies must demonstrate to impose permit conditions
on property owners. _

A showing that a “rational relationship” exists between permit
condition and public need created by the proposed development,
such as that required by the courts of California in Walnut Creek'"®
and Grupe,'” will be insufficient to pass constitutional scrutiny fol-
lowing Nollan. First, the Court in Nollan, although it utilized the
“rational relationship” standard “for purposes of discussion,” qual-
ified its use of this standard and refused to adopt it outright. Sec-
ond, in finding an insufficient nexus between permit condition and
public need in Nollan, the Court, citing a number of state court
cases, noted that its approach was consistent with 'the'app_roach
utilized by every other court dealing with the constnutu_mallty of
permit conditions_ with the exception of the courts of_ California.'™
[n every case cited by the Supreme Court, the respective state court
applied either the more stringent “rational nexus” or “uniquely and

"8 See supra note 55 and accompanying text.
"7 See supra note 61 and accompanying text.
' Nollan, 107 S. Ct. at 3149.
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specifically attributable” tests. Third, ‘thc.(Znurt r::f'-used o display
the considerable deference to legislative judgment inherent in the
“rational relationship” standard. As Justice Brennan correctly noted
in his dissent, the Court was unwilling to rely solely on the expertise
of the California Coastal Commission in determining that the con-
dition imposed on the Nollans was necessary to preserve public
access to the shorefront.'” Instead, the Court closely examined the
factual record before it, carefully weighing the merits of each of
the Commission’s arguments based on the facts of the case. The
Court was unwilling to accept the general argument that any build-
ing along the shorefront necessarily has an adverse impact on the
public’s access to the shore, precisely the kind of argument readily
accepted by courts applying the “rational relationship™ test.'®
Finally, the majority’s response to Justice Brennan’s contention
that the California Coastal Commission would have little difficulty
in the future in utilizing its expertise to establish a sufficient con-
nection between permit condition and public need reveals its rejec-
tion of the “rational relationship” test. In disagreeing with Justice
Brennan’s opinion, the majority indicated that it viewed its standard
as requiring more than cleverness and imagination in pleading.'“
The majority’s response to Justice Brennan reflects an intention
}hat the nexus between permit condition and public need be sub-
jected to a more rigorous review than the minimal scrutiny inherent
to the “rational relationship” test. Accordingly, following Nollan,
governmental bodies must do more than merely establish the “ra-
tional relationship™ accepted as sufficient by the California courts
in Waln.u[ Cree{'c and Grupe to avoid a finding that the imposition of
4 permit F‘md‘f“’“ On a property owner represents an unconstitu-
tional taking of property.
rclatﬁ)l;}’}(:[;g;ld;lgg r:;xaé(:’itz}; di((j; not adopt the least strict “rational
2 o ’of ero an Court also failed to adopt the stricter
Courts of Illinojs!s2 alljld HI;E Cdonflht'lons lgroposgc! Sl
bodies to CS[ab[iSil that a devol Pl el golvernmf::l}lal
has created rather than merele Opme'?)t i S o
condition purports to al]evia[):;' C;'mﬂ e 1o the public Buri i
- k1rst, the Court did not require that

" Id. at 3162 (Brennan, Js dissenting)
"0 See supra note 55, 61 and '
"t Nollan, 107 S. Ct. ar 3150,
"% See supra note
183 See supra note

accompanying text.

71 and accompanying text.
77 and accompanying text.
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the Commission establish that the Nollans’ development created the
burden on public access to the shorefront and private congestion
on the beach. Second, it did not reject the notion that a landowner
may be constitutionally subjected to a permit condition imposed to
address a public need to which he or she merely contributes. The
Court instead noted that, had the Commission imposed as a permit
condition a requirement which clearly would have alleviated the
contribution of the Nollans” development on the public’s ability to
see the beach — such as a height or width limitation or the provision
of a public viewing spot on the property — a sufficient nexus would
be established and no unconstitutional taking would have occurred.
In light of the majority’s acceptance of the Commission’s argument
that the Nollan development did not in and of itself create this
burden on public access, but merely contributed to its creation as part
of the overall pattern of development along the shorefront, the
imposition of some types of permit conditions on the Nollans may
not have constituted a taking, despite the fact that their develop-
ment merely contributed to rather than created the relevant public
need. This position clearly is inconsistent with the “uniquely and
specifically attributable” standard.

Furthermore, the fact that the Court held that its approach in
reviewing the constitutionality of permit conditions was consistent
with courts utilizing the “rational nexus” as well as the more strin-
gent “uniquely and specifically attributable” test indicates that the
standard of review adopted by the Court in Nollan is not as rigorous
as the “uniquely and specifically attributable” standard. Had the
Court adopted this more stringent approach, it would not have also
cited cases applying a less taxing standard as consistent with the
majority’s approach. Thus, the Court in Nollan did not .adc_)pt
“uniquely and specifically attributable” as the standard for reviewing
the constitutionality of permit conditions.

The Court in Nollan, it appears, has instead adopted a standard
of review of permit conditions akin to the “rational nexus” -standard
adopted by the Florida court in Wald Corp. v. Metropolitan Dade
County'3t and the Supreme Court of Wisconsin in Jordan v. }’/i””g"
of Menomonee Falls.'®5 Like courts utilizing the “rational nexus” stan-
dard, the majority in Nollan was unwilling to show great deference
10 local governmental bodies and accept a broad, general argument
Justifying the imposition of a permit condition on a property ownet.

*“* See supra note 85 and accompanying text.
" See supra note 95 and accompanying text.
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Also consistent with the courts applying the “’rational nexus” test,
the majority in Nollan, as noted, did not require that the Nol.la.ns’
proposed development create the public need the im posed c:)nd.luon
sought to alleviate. Instead, as do courts upplym.g th.e .rauonal
nexus” test, the Court in Nollan undertook a close inquiry into the
facts of the case to determine whether the permit condition would
actually address the public burden created by the Nollans’ devel-
opment.

The Court also stated that it was inclined to be “more careful”
in reviewing whether permit conditions satisty the “substantially
advance” standard, as in that context there exists a greater possi-
bility that the purpose of the condition was to avoid the compen-
sation requirement, rather than the stated police power objective.
Implicit in this statement is the Court’s concern that the impact of
a development on the community could be used as a pretext for
imposing a condition on a development which does not address the
development’s impact on the public. The “more careful” review
proposed by the Court, consistent with the approach of courts
applying che “rational nexus” test, requires a close examination of
the facts of the case to ensure that the condition imposed addresses
the development’s effect on the public, and is not merely a method
ol unjustifiably acquiring property rights without compensation.

Thus, having implicitly adopted in Nollan the “rational nexus”
standard, the Supreme Court has indicated to governmental bodies
what they must establish in order to impose permit conditions on
property owners without committing a taking. On the one hand,
broad arguments made in general terms purporting to establish a
nexus between permit condition and public need will not be enough,
bcc‘ause under this standard courts are unwilling to grant unlimited
deference to the judgments of local governmental bodies. On the
other hand, local governments will not be required to establish that
the development upon which the permit condition is imposed itself
created the particular public burden; they must be prepared, how-
ever, to slubrmt evidence establishing in concrete and clear terms
that the imposed condition addresses the adverse impact on the
public resulting from the development. The outcome of these cases

o lrzgcessanly depend on the facts and circumstances of each
case.

""" An excellent example of s
for determining whether a land.
property that it constitutes an un

uch a case-by-case analysis is the Supreme Court’s basic test
use regulation so restricts a landowner’s use of his or her
constitutional taking without just compensation. As Justice
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V. NoLLAN'S IMPACT ON LINKAGE PROGRAMS

The Supreme Court’s holding in Nollan v. California Coastal
Commission is likely to pose the same kinds of challenges to local
governments adopting linkage programs as those faced by local
governments in imposing permit conditions. Local governments
cannot simply rely on the broad, general argument that because
office developments add jobs and people to the city, thus exacer-
bating the city’s housing shortage, developers should be required
to construct low and moderate income housing as a condition prec-
edent to development approval. After Nollan, courts will be unwill-
ing, or in any case unable, to afford city authorities this kind of
substantial deference. Neither, however, will city authorities be re-
quired to establish that the particular development at issue itself
solely created the housing shortage sought to be alleviated by the
imposition of the linkage condition.

What will be required of cities pursuing linkage programs is an
in-depth, empirical analysis demonstrating that the theoretical ar-
gument advanced as a justification for linkage has a concrete basis
in fact. Such an analysis, revealing in statistical terms a direct rela-
tionship between the construction of office developments and an
exacerbation of the city’s housing shortage, would establish clearly
that linkage programs serve to alleviate the housing shortage cre-
ated by the developments and are not merely a pretext for imposing
an obligation on a developer to remedy a public need wholly un-
related to his or her activity.

An example of such an empirical analysis likely to establish a
sufficient nexus under Nollan between permit condition and public

Holmes stated in Pennsylvania Coal, “[t]he general rule at least is that while property may b?:
regulated to a certain extent, if a regulation goes too far it will be recognized as a .mkmg_
260 USS. 393, 415 (1922). The difficult follow-up question, of course, is at what pfnnl docs
aregulation go “too far"? The Court has responded to the inherent vagueness of‘ths takings
standard with an essentially ad-hoc, case-by-case analysis based on the particular facts of f::.u:h
case. See, e.g., Penn Cent. Transp. Co. v. City of New York, 438 U.S. 122, 124 (1978). Writing
for the majority in Penn Central, Justice Brennan wrote:
The question of what constitutes a “taking” for purposes of th(‘. 4[_!1 Amendmc}tl
has proved to be a problem of considerable difficulty. . . . [T]his (}()E.lr[, quite
simply, has been unable to develop any “set formula” for dclcrnu_mng.wlwn
“justice and fairness” require that economic injuries caused by public action I.)c
compensated by the government. . . . Indeed, we have frequently observed (h.?
whether a particular restriction will be rendered invalid by the gm-elt:nmcn;:.
failure to pay for any losses proximately caused by it depends largely “upon the
particular circumstances of that case.” = Joralsp e
ld. at 12324 (emphasis adde(lf) (citing United States v. Central Eureka Mining Co., 357 U.S.
155, 168 (1958).
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need involved in linkage programs is the study undertaken .by the
city of Boston. In 1986, the Bo.‘st.on l-{ctlevclopmc.m Auth(.mty.au-
thorized an extensive study of its lmkage program, taking into
account such factors as the growth of office development emp.loy~
ment in Boston, the extent to which such emp].oyees_act-ually lived
within the city of Boston, the extent t.hc addition of office devel-
opments contributed to the city’s housing shortage, and t‘he efflecl
of that exacerbation of the housing shortage on the cost of housing
in the city.'®” In justifying its linkage pmgram,"”.“ Boston has not
merely relied on a theoretical argument Lhat' office developments
add jobs to the city and increase the population, exacerbz!tmg the
city’s housing shortage. Instead, Boston has undert‘aken an u?-dept'h
study establishing in concrete, statistical terms a direct re.lauonshlp
between office development in Boston and an exacerbation of the
city’s housing shortage.'®® Based on this wealth of empirical. data,
the study concluded that office development in Boston directly
contributed to the increased need for housing in the city.'

This kind of detailed, empirical analysis supporting the theo-
retical argument that office development exacerbates urban housing
needs is likely to satisfy the Nollan requirement that there be a
sufficient nexus between the permit condition imposed on a prop-
erty owner and the public burden that condition seeks to address.
Such a study would establish a direct, concrete link between con-
dition and public burden, removing the need for courts to show
great deference to the judgment of municipal authorities and allay-
ing fears that the linkage condition imposes a requirement on a
developer to alleviate a burden he or she played no part in creating.

""" Kayden, Case & Pollard, The Linkage Between Office Development and Housing Costs in
the City of Boston, in LINKAGE, CONTRACT AND [N(ZL(.?SIC.)NARY ZoninG: Use oF ZonING For
:')'Il‘;ll-‘.k THAN LAND Use Purposes 219-95 (MCLE, Inc, 1986) [hereinafter Kayden, Case &

ollard].

~ '™The City of Boston's linkage program was adopted in 1983 as Article 26 of the City
/,tnnng.(lmic. Kayden & Pollard, Linkage Ordinances and Traditional Exactions Analysis: The
Connection Between Office Development and Housing, 50 Law & Contemp. Pross. 130-31 (1987).
:\s‘.n.m.'mit-cl by Article 26A, adopted in 1986, the Code requires that the developer of any
I)ml(I‘mg having a gross floor area of more than 100,000 square feet or that is enlarged so
that its gross floor area exceeds 100,000 square feet must agree to pay a fee of five dollars
per squan‘r_lnm of floor area in excess of 100,000 square feet as a condition precedent to the
1Issuance of a building permit. 7d. These payments are in turn used for the construction of
low and moderate income housing. The ric{-cl()per‘ may, as an alternative to contributing to
lhl'. fund, actually construct low and moderate income housing in an amount equal to that
which would have been able 1o have been built with the exaction fee. Id

189 KA Tnen = o
st !:!.f\:len. Case & Pollard, supra note 187, at 218; see Kayden & Pollard, supra note 188,
at 132-36. :

"' Kayden, Case & Pollard, Supra note 187, at 218.
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CONCLUSION

Nollan v. California Coastal Commission is significant in that the
United States Supreme Court for the first time applied its general
standard of review for land use regulations, the “substantially ad-
vance” test, to permit conditions. In order to meet this standard,
the Court held that a sufficient nexus must exist between the permit
condition imposed and the public need the condition seeks to ad-
dress. Although the Court did not explicitly state the standard for
determining whether this nexus is “sufficient,” the context of the
decision as a whole indicates that in future permit condition cases,
the Court will apply the “rational nexus” standard used by several
state courts.

In adopting this standard, the Court has struck the proper
balance between the need to allow governmental bodies sufficient
authority to regulate development and mitigate its adverse impact
on the community, and the rights of property owners protected by
the fifth amendment. By requiring governmental bodies to submit
evidence establishing that the condition imposed actually addresses
the impact of the development on the community, a landowner is
unlikely to be subjected unfairly to a permit condition that bears
no relation to the public burden to which his development contrib-
utes. Certainly, it is not unfair to compel a property owner to submit
to a permit condition that legitimately addresses a burden he or she
placed on the public. At the same time, requiring local government
to meet this standard does not impede its ability to mitigate the
adverse impact of growth and development on the community.
Instead, it merely ensures that state and local governments will not
impose permit conditions on property owners without first inquir-
ing as to whether such conditions actually address the public need
to which the developments contribute. As a result of the Nollan
decision, governmental bodies will be required to think through
their imposition of permit conditions on property owners and en-
sure that the imposition of such conditions is justified. Whenever
government gives careful consideration to the basis for their actions
prior to taking action, all of society benefits.

PeTER F. NERONHA
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