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INTRODUCTION

Among the most controversial practices to arise in recent years
in public and private employment is the use of race/gender-con-
scious criteria in affirmative action plans to influence hiring and
promotion decisions. Supporters of the use of these criteria defend
them as absolutely indispensable to achieving equality of employ-
ment opportunity. Opponents condemn them as “reverse discrimi-
nation.”! This article examines the use of race/gender-conscious

! “Affirmative action” encompasses a broad spectrum of activities designed “to overcome
the effects of past or present practices, policies, or other barriers to equal employment
opportunity.” EEOC Guidelines, Affirmative Action Appropriate Under Title VII of the
Civil Rights Act of 1964, 29 C.F.R. § 1608.1(c} (1983). It includes training plans and programs,
recruiting activity, elimination of any adverse impact caused by selection criteria not validated
pursuant to EEQC Guidelines, and modification of prometion and layoff procedures. Id.
§ 1608.3(c); see also Office of Compliance of Federal Contract Compliznce Programs
{(OFCCP), Affirmative Action Programs, 41 C.F.R. §§ 60-2.1-2.32 {1987).

Most of the controversy involving affirmative action has centered around “reverse dis-
crimination” decisions giving preferences in hiring or promotions to either identified victims
of employment discrimination on account of race, color, religion, sex, or national origin or
Lo not-victims who share the “olfending” characteristic that triggered the employer’s conduct.
As between reliet for identified victims and relief for non-victims, non-victim relief is by far
more controversial. Hiring and promotion preferences generally oceur as a result of a
Judgment following crial, a judgment entered upon the parties' consent, or a voluntary
agreement.

The content of voluntary agreements providing for race/gender-conscious relief varies
considerably from industry to industry and [rom employer to employer. When relief is
granted either after trial or upon entry of a consent judgment, it generally includes the
following components irrespective of whether the underlying action arose under Title Vil
or the fourteenth amendment: first, “compliance relief,” in which the court enjoins the
prohibited practices and requires the hiring or promotion of actual victims; second, “com-
pensatory relief,” in which the court orders awards of backpay and constructive seniority to
make whaole the viclims; and third, “affirmative relief,” in which the court remedies the
effects of discrimination which are not cured by the granting of compliance or compensatory
relief. This third category of reliel includes percentage hiring or promoticns that benefit
non-victims. Berkman v, City of’ New York, 705 F.2d 584, 595-96 (2d Cir. 1983). Model
judgments or consent decrees containing provisions that illustrate these forms of relief are
reprinted at Empl. Prac. Guide (CCH) 1 1484-97. See also Stotts v. Mempbhis Fire Dep't, 679
¥.2d b41, 573-79 (6th Cir. 1982) (appendices), rev'd sub nom. Firefighters Local Union No.
1784 v. Stous, 467 U.S. 561 (1984); United States v. City of Miami, 614 F.2d 1322, 1342-51
(5th Cir. 1980) (appendices), modified, 664 F.2d 435 (5th Cir. 1981) (en banc) (per curiam).
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criteria, particularly by public sector employers, the most influential
group of employers in the national economy.

The debate surrounding affirmative action plans raises an issue
fundamental to American society since its inception: the meaning
of equality — especially racial and sexual equality.? Both the sup-
porters and opponents of these controversial programs have looked
to the United States Supreme Court to settle definitively the issue
of their statutory and constitutional validity. But after nine major
decisions in the last ten years, the Court is still sounding an uncer-
tain trumpet. Neither supporters nor opponents of affirmative ac- -
tion can claim victory, and the final outcome looks as unpredictable
as a World Series finale going into extra innings. Indeed, the Justices
themselves ook less and less like umpires and more and more like
players: three pro-affirmative action, two anti, and four free agents.?

The Court has recently handed down its ninth major decision
in this intellectually and emotionally charged area.* The retirement

For a stimulating critique of the traditional forms of relief and the formulation of a new
approach see Friedman, Redefining Equality, Discrimination, and Affirmative Action Under Title
VIl: The Access Principle, 65 TEX. L. Rev, 41 (1986).

2 The Court’s most recent affirmative action cases have been a source of lively scholarly
discussion. E.g., Rutherglen & Ortiz, Affirmative Action Under the Constitution and Title VII:
From Confusion to Convergence, 35 UCLA L. Rev. 467 (1987); Schwartz, The 1986 and 1987
Affirmative Action Cases: It's All Over but the Shouting, 86 Mich. L. Rev. 524 {1987); Selig,
Affirmative Action in Employment: The Legacy of a Supreme Court Majority, 63 ino. L. Rev. 301
(1987).

* The pra's are Justices Brennan, Marshall and Blackmun; the anti’s are Chief Justice
Rehnquist and Justice Scalia; the free agents are Justices White, Stevens, O'Connor and
Kennedy (and before Justice Kennedy's appointment, Justice Powell). For a complete expla-
nation of this breakdown, see infra notes 145—46 and accompanying text.

+ For ease of reference, each of the nine cases is fully cited below, followed by a brief
description of its facts and a citation to the text where further factual information is given.
Johnson v, Transportation Agency, Santa Clara County, Cal, 107 §. Cu. 1442 (1987) (Tidle
Vil reverse discrimination case brought by a male who was passed over for a promotion to
a road dispatcher's job in favor of an arguably less qualified woman). See infra notes 72-77
and accompanying text. United States v. Paradise, 107 8. Cu. 1053 (1987) (equal protection
reverse discrimination claim brought by white state troopers challenging a judicially-imposed
50/50 promotion plan implemented following the district court’s finding of egregious dis-
crimination; the quota was actually used only once). See infra note 127 and accompanying
text. Local Number 93, Intl Ass'n of Firefighters v. City of Cleveland, 106 5. Ct. 3063 (1986)
(Title V1I reverse discrimination claim by white firefighters challenging a consent judgment
entered intoe by the city and a black firefighter association which called for promotion quotas).
See infra notes 120, 192-94 und accompanying text. Local 28 of the Sheet Metal Workers'
Intl Ass'n v. EEQC, 106 5. Gt. 3019 (1986) (Title VII reverse discrimination claim brought
by a union objecting to a judicially-imposed 29% membership goal, following the district
court’s finding of persistent, egregious discrimination). See infra note 119 and accompanying
text. Wygant v. Jackson Bd. of Educ, 106 5. Ci. 1842 {1986) (equal protection reverse
diserimination claim brought by white school teachers with greater seniority who were laid
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of Justice Lewis F. Powell at the end of the October 1986 Term and
the appointment of Justice Anthony M. Kennedy on February 18,
1988 may have a dramatic impact on the Court’s jurisprudence.
Now is an appropriate time, therefore, to conduct an analysis of
the legality, under Tite VII of the Civil Rights Act of 1964, and
under the equal protection clause, of public sector employment
plans that contain race/gender-conscious criteria as part of an affir-
mative action programn. ‘
With nine decisions in place, it is possible to discern with some
degree of particularity which issues of law have been resolved, which
remain open, and how each of the eight veteran justices approaches
the problems. 1t is also possible to gain some insight into the dif-
ference that Justice Kennedy'’s presence in the lineup may make.
Unfortunately, reaching final answers to many of the most impor-
tant questions remains problematic. The opinions in the nine cases
are lengthy, incohesive, contradictory, and ambiguous. They occupy
over five hundred fifty-four pages in the official reporters and
consist of forty-six majority, plurality, concurring, and dissenting
opinions. Even within a single case, it is often impossible to discern
the Court’s holding because not every Justice in the majority will
endorse the entire majority opinion. Often there is no majority
opinion, only a plurality opinion. Concurring opinions severely re-
strict the scope of the majority/plurality opinion. On occasion, dis-
senting opinions even “agree” with many of the principles enunci-
ated in the majority/plurality opinion, thereby establishing new law

off pursuant to a collective bargaining agreeient o protect the jobs of minority teachers
with less seniority in order (o preserve gains in niinority wacher recruitinent). See infra notes
9099 and accompanying text. Firefighters Local Union No. 1784 v, Stotts, 467 U.S. 561
(1984) (challenge by a fire deparunent and firefighters’ union to a district ¢ourt order
modifying, over their objection, a consent jucdgment in order to prevent the layoff of recently
hired minority firefighters; the minority firefighters were originally hired 10 setle a Title
V11 action alleging discriniinatory hiring and promotion practices). See infra notes 183-84
and accompanying text. Fullilove v. Klutznick, 448 U.5, 448 (1980) {constitutional challenge
o a federal statute enacted by Congress pursuaint (o its anthority under the cominerce clause,
section 5 of the fourtcenth amendment, and Congress's taxing and spending power; the
statute set aside 10 percent of funds appropriated pursuant to the Public Works Employment
Act ol 1977 for minority business enterprises). See infra notes 199-202 and accompanying
text. United Steelworkers of Am. v. Weber, 443 U.S, 193 (1979) (Title VII reverse discrimi-
nation claim against a private employer challenging the establishment of a taining program
that limited its enrollmemt o 50 percent white tainees, reserving 50 percent of its enrollinent
for black trainees}. Ser infra notes 6062 and accompanying text. Regents of the Univ. of
Cal. v. Bakke, 438 U.S. 265 (1978) (equal protection reverse discrimination challenge 10 a
state medical school’s admissions policy that reserved 16 out of 100 seats exclusively for
minority group members). See infra note 88 and accompanying text,
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or lending new support to principles that did not command support
in earlier decisions. :

The opinions’ analytical disarray has four roots. First, the de-
gree of congruency between the applicable antidiscrimination
norms contained in Title VII of the Civil Rights Act of 1964 and
the equal protection clause of the fourteenth amendment is uncer-
tain. Second, the Court has unsuccessfully attempted to transfer the
principles of liability developed under Title VII to voluntary deci-
sions by public sector employers to adopt affirmative action plans
containing race/gender-conscious criteria under both Title VI1I and
the equal protection clause. Third, in not one reverse discrimination
case has the Court considered both the Title VII and the equal
protection clause issues together; the Court has always considered
the claims in separate actions. Fourth, the Justices have jurispru-
dential misgivings concerning the use of such criteria in general.

Part 1 of this article addresses the uncertain relationship be-
tween Title VII and the equal protection clause. Part 11 examines
two issues that have repeatedly claimed the Court’s attention: the
nature of the employer-specific, factual predicate required to sup-
port voluntary race/gender-conscious employment decisions; and
whether societal discrimination is an acceptable predicate for such
decisions. These issues were selected because they illustrate the
difficulty the Court has faced in resolving basic questions underlying
the voluntary adoption of race/gender-conscious programs by pub-
lic sector employers. Both issues, moreover, sharply reveal the
Court’s ideological splintering. Finally, an examination of the
Court’s treatment of the factual predicate and societal discrimina-
tion issues evidences the holistic nature of the Court’s affirmative
action jurisprudence, in which Title VII and equal protection clause
cases are frequently cited interchangeably.”

Part 111 addresses a major cause of the opinions’ non-cohesive-
ness, namely, the shifting coalitions of the Justices themselves. Al-
though readily acknowledging that the terms “liberal” and “conser-
vative” are too often a pale substitute for analysis, this article
nonetheless suggests that these terms, if appropriately defined and
limited, provide a useful framework for examining the individual
Justices’ jurisprudence in reverse discrimination cases. The liberal
camp consists of Justices Brennan, Marshall, and Blackmun, and
the conservative camp consists of Chief Justice Rehnquist and Jus-

at

5 See infra notes 56-144 and accompanying text.
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tice Scalia. Each camp’s jurisprudence is straightforward and self-
contained. The Justices in the two camps vote either “up” or “down”
in accordance with their clearly enunciated views. What underlies
the Court’s institutional instability is not the near-polar ideologies
of the two camps. Instead, the instability derives from neither
camp’s ability to command a clear majority of votes. Both camps
have depended on the votes of Justices White, Stevens, Powell, and
O’Connor. Part III thus addresses the divided Court, examining
the views of these four Justices against the backdrop of the core
principles of the two camps. It also explores Justice- Kennedy’s
voting pattern and decisions in civil rights cases while a circuit judge.

Part IV ofters three suggestions to repair the Court’s fractured
affirmative action jurisprudence. First, it urges the Court to reject
the call of some of the Justices for the overruling of United Steel-
workers of America v. Weber,5 the seminal case approving the use of
race-conscious employment criteria under Title VII. Second, it
urges Congress to exercise its power under section 5 of the four-
teenth amendment to amend Title VII to expressly authorize the
states to adopt race/gender-conscious plans. Third, Part IV urges
the Court to modity or distinguish certain principles that have
evolved in the context of employment-related affirmative action
plans in order to permit the states to set aside modest percentages
of public contracts for minority businesses without violating the
equal protection clause.

I. THE UNCERTAIN RELATIONSHIP BETWEEN TI1TLE VII AND THE
EquaL ProTECTION CLAUSE

A. Ongins of the Problem

As originally enacted, Title VII of the Civil Rights Act of 1964
contained a series of sweeping prohibitions, essentially precluding
prlvate employers, unions, and employment agenc1es from consid-
ering race, color, religion, sex, or national origin in any fashion in
their decision-making processes.” It constituted an overwhelmingly

6443 U.S, 193, 197 (1979),
742 US.C. § 2000e-2 (1982). Section 2000¢-2 provides in relevant part:
(@) It shall be an untawful employment practice for an employer —

(1) to fail or retuse to hire or to discharge any individual, or otherwise to
discriminate against any individual with respect to his compensation, terms,
conditions, or privileges of employment, because of such individual’s race, color,
religion, sex, or national origin; or

(2) to limit, segregate, or classify his employees or applicants for employ-
ment in any way which would deprive or tend to deprive any individual of
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powerful statement by Congress that these factors must be irrele-
vant to private employment in the United States. Congress delib-
erately excluded federal and state employees from the statute’s
coverage because political pressures made the passage of the statute
impossible if these groups were included and because of constitu-
tional concerns about the scope of Congress’s authority over state
employment practices.®

The failure of Congress to apply this non-discrimination norm
to public employers left a gap with both moral and legal implica-
tions. From a moral perspective, it hardly appeared seemly for
Congress to outlaw discrimination in the private sector while tol-
erating it in the public sector. The response to this moral objection,
was, of course, that statutory relief was not needed: the equal pro-
tection clause barred public sector employers from considering race,
color, religion, or national origin in making employment decisions.
To what degree the equal protection clause prohibited gencer-based
distinctions was uncertain in 1964 .9

employment opportunities or otherwise adversely affect his status as an em-
ployee, because of such individual’s race, color, religion, sex, or national origin

(b) Tt shall be an unlawful employment practice for an employment agency to
fail or refuse to refer for employment, or otherwise wo discriminate against, any
individual because of his race, color, religion, sex, or national origin, or to
classily or refer for employment any individual on the basis of his race, color,
religion, sex, or national origin. . ..
{c) It shall be an unlawflul employment practice for a labor organization —

{1} 1o exclude or te expel from its membership, or otherwise to discriminate
against, any individual because of his race, color, religion, sex, or national origin;

{2) to limit, segregale, or classify its membership or applicants for mem-
bership, or 1o classify or fuil or refuse to refer for employment any individual,
in any way which would deprive or tend to deprive any individual of employ-
ment opportunities, or would limit such employment opportunities or otherwise
adversely affect his status as an employee or as an applicant for employment,
because of such individual’s race, color, religion, sex, or national origin; or

(3) to cause or attempt to cause an employer to discriminate against an
individual in viclation of this section. . . .
(d) It shall be an unlawful employment practice for any employer, labor orga-
nization, or joint labor-management committee controlling apprenticeship or
other training or retraining, including on-the-job wraining programs to discrim-
inate against any individual because of his race, color, religion, sex, or national
origin in admission to, or employment in, any program established to provide
apprenticeship or other training.

Id.
# Sape & Hart, Title VIf Reconsidered: The Equal Employment Qpportunity Act of 1972, 40
Geo. WasH. L. Rev. 824 (1972).
¢ Prior to 1971, the Court used the traditional rational basis standard to test the consti-
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By 1972, ample political support existed for extending Title
VII's coverage to public sector employees, and Congress entertained
fewer doubts about the scope of its constitutional authority over
state employment practices as a result of several Supreme Court
decisions in the intervening period.!® Three specific considerations
prompted Congress to extend Title VII's coverage to the public
sector. First, there was considerable evidence that racial animus
played a large role in employment decisions in both the North and
the South despite the equal protection clause’s ban on discrimina-
tion."! Second, racially discriminatory employment decisions had a
particularly significant impact on “governmental activities which are
most visible to the minority communities (notably education, law
enforcement, and the administration of justice) with the result that
the credibility of the government’s claim to represent all the people
is negated.”’? Third, the absence of an administrative remedy to
resolve complaints of discrimination by public employees frustrated
the nation’s policy of equal employment opportunity. Congress be-
lieved that because of the expense and time involved constitutional
redress was “an empty promise . .. [for] disadvantaged individu-
als.”3

In light of these considerations Congress amended Title V11
in 1972, Consequently, public sector employers became subject to
Title VII’s prohibitions in addition to those of the equal protection
clause. Trying to flesh out the relationship between the two norms
is not an easy task. Two persistent problems have claimed the

tutionality of gender-based statutes. lrrespective of whether the state statute operated o
advance or retard women’s economic or political rights, the Court’s decisions regularly relied
upon stereotypical considerations concerning the role of women in society and Lheir physical
frailties. E.g., Hoyt v. Florida, 368 U.S. 57 (1961); Goesaert v. Cleary, 335 U.S, 464 (1948);
Muller v. Oregon, 208 U.S. 412 (1908); Bradwell v. 1llinvis, 83 U.S. 130 (1872},

n 1971, the Court for the lirst time struck down a gender-based statute applying a
heightened rational basis test. Reed v. Reed, 404 U.S. 71 (1971). Following Reed, the Court
struggled to arvive it a consensus concerning the appropriate standard of review. Compare
Frontierc v. Richardson, 411 U.S. 677 (1978) with Kahn v. Shevin, 416 U.S. 351 (1974) and
Schlesinger v. Ballard, 419 U.5. 498 (1975). Finally, the Court formulated the so-called
“intermediate” standard to test gender-based statutes. Craig v. Boren, 429 U.S. 190, 197
(1976) (“classifications by gender must serve important governmental objectives and must be
substantially related 1o the achievement of those objectives™); accord Mississippi Univ. for
Women v. Hogan, 458 U.S. 718 (1982); Califano v. Webster, 430 U.S. 313 (1977).

1 E.g., Maryland v. Wirtz, 392 U.S. 183 (1968); ¢f. Katzenbach v. McClung, 379 U.S.
294 (1964); Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241 (1964).

1 H.R. No. 92-238, 92d Cong., 2d Sess., reprinted in 1972 U.8. Cope CoNG. & ApMIN.
News 2137, 2152, .

12 1d, at 2158,

3 fd. at 2153-54.
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Court’s attention: the degree to which the principles establishing an
employer’s liability under Title VII and the equal protection clause
overlap, and the relationship of the liability principles of both norms
to principles controlling a public sector employer’s decision to adopt
voluntarily a race/gender-conscious plan. These problems are dis-
cussed below.

B. Different Rules for Establishing Liability Under Title VII and the
Equal Protection Clause

1. Title VII

Generally speaking, there are two theories of Title VI1I liability:
disparate treatment and disparate impact.' In a disparate treatment
case, the plaintiff focuses on the employer’s motives, claiming that
it deliberately treated the plaintiff less favorably because of the
plaintiff’s race, color, religion, sex, or national origin. The evidence
in a disparate treatment case is frequently anecdotal, but often the
plaintiff supplements it with statistical data showing the employer
has treated others similarly situated in a like discriminatory manner.
In contrast, in a disparate impact case, the employer’s motives are
irrelevant. As the Supreme Court observed in Griggs v. Duke Power
Co.,'> the seminal adverse impact case, “good intent or absence of
discriminatory intent does not redeem employment procedures or
testing mechanisms that operate as ‘built-in headwinds’ for minority
groups and are unrelated to measuring job capability . . . . Congress
directed the thrust of the Act to the consequences of employment
practices, not simply the motivation.”'® Under both the disparate
treatment and disparate impact theories of liability, the Court has
encouraged plaintiffs to rely heavily on complex, sophisticated
forms of statistical proof.!”

One of the most useful tools available to an employer in as-
sessing potential Title VII liability under either theory is a statistical
comparison between the percentage of minorities and women in its
work force and the percentage of minorities and women in the

14 See generally ScuLEr & Grossman, EMPLOYMENT DiscriMiNation Law 1286-1394 (2d
ed. 1983).

15401 U.S. 424 (1971).

6 Id. at 432 {emphasis in the original).

'7 See Watson v. Fort Worth Bank & Trust, 56 U.S.L.W. 4922, 4927 n.3 (1988); Basemore
v. Friday, 478 U.S. 385, 398-404 (1986) {Brennan, J., concurring); W. ConnNoLLy & D.
PETERSON, UsE oF STATISTICS IN EQUAL OprorruntTy LiTiGATION B-1-B-24 (1988); SCHLEI
& (GROSSMAN, supra note 14, at 11, 98-101.
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appropriate labor pool. It has been repeatedly acknowledged that
“[ijn cases concerning racial discrimination, ‘statistics’ often tell
much and the Courts listen.”!® A statistical comparison may readily
reveal that the employer is treating minorities or women differently
or that such neutral practices as testing procedures, height and
weight requirements, and educational requirements are adversely
affecting members of the protected groups.'® The Court explained
the rationale underlying statistical comparisons in Hazelwood School
District v. United States,® a case that is critical to understanding the
Court’s affirmative action jurisprudence. In Hazelwood, the govern-
ment accused the school district of discriminating against black
applicants for teaching positions. In large measure, its case rested
upon statistical evidence, (1) comparing the percentage of black
teachers actually employed to the percentage of black students in
the school system and (2) comparing the percentage of black teach-
ers actually employed to the percentage of black teachers in the
relevant labor market area.

The Supreme Court flatly réjected the first comparison. Be-
cause teaching required special qualifications, a comparison based
on the racial composition of the pupil population or the labor force
had little probative value.?' Accordingly, it held that only the second
comparison was valid under Title V1I. Ultimately, it vacated the
judgment of liability against the school district and remanded the
case for additional findings concerning the relevant labor market
area. In the course of reaching that decision, the Court made clear
why only the second statistical comparison was valid.

[Albsent explanation, it is ordinarily expected that non-
discriminatory hiring practices will in time result in a work
force more or less representative of the racial and ethnic
composition of the population in the community from
which employees are hired. Evidence of long-lasting and
gross disparity between the composition of a work force
and that of the general population thus may be significant

18 Parham v. Southwestern Bell Tel, Co., 433 F.2d 421, 426 (8th Cir. 1970).

19 See, ¢.g., Dothard v. Rawlinson, 433 U.8. 321 {1977) (gender-based impact of height
and weight requirements); Albemarle Paper Co. v. Moody, 422 U.S. 405 (1975} (racial impact
of employment tests); Griggs v. Duke Power Co., 401 U.S. 424 (1971) (same). The importance
of statistical proof in adverse impact cases cannot be disputed. "[Tlhe use of statistics remains
the dominant method of establishing a prima facie adverse impact case.” SCHLEI & GROSSMAN,
supra note 14, at 152,

20 433 U.S. 299, 307 (1977).

2t /d, at 308 n,18.
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even though § 703(j) makes clear that Title VII imposes
no requirement that a work force mirror the general pop-
ulation.??

Hazelwood thus established the proposition that evidence of
“long-standing and gross disparity” created a prima facie case. It
cannot be emphasized too strongly, however, that Hazelwood was a
pure Title VII liability case. It had nothing whatsoever to do with
an employer’s voluntary decision to implement an affirmative action
plan containing race/gender-conscious criteria. The question
whether Hazelwood should be transferred wholesale to such a plan
has been a constant source of division on the Court. The conser-
vative camp Justices insist that only Hazelwood-like statistics sufficient
to establish a direct prima facie case can serve as an acceptable factual
predicate for voluntary race/gender-conscious programs.?® The lib-
eral camp Justices insist that a less rigorous statistical disparity is
acceptable.?® The problem is further exacerbated by the Court’s
failure in both liability and reverse discrimination cases to articulate
clear guidelines for measuring statistical discrepancies.?® In the ab-
sence of such guidelines, “evidence of long-lasting and gross
disparity”# is essentially a meaningless standard.

2. Equal Protection Clause

Establishing liability under the equal protection clause is more
difficult than establishing liability under Title V1. Suggestions of
difficulty were first sounded in Washington v. Davis.?" In that case, a
group of rejected black candidates for police officer positions in the
District of Columbia challenged an employment test, alleging it
violated the equal protection component of the fifth amendment
due process clause.?® Their case rested principally on the dispro-
portionate impact of the test: black applicants failed the test at a

2 Id. at 307 (quoting International Bhd, of Teamsters v. United States, 431 U.S. 524,
340 n.20 (1977)).

 See infra notes 175-76 and accompanying text,

M See infra notes 71+84 and accompanying text.

% ScHLEI & GROSSMAN, supra note 14, at 98101 and Suee. 1983 at 11-12.

% Hazelwood School Dist. v. United States, 433 U.S. 209, 307 {quoting International
Bhd. of Teamsters v. United States, 431 U.S. 324, 340 n.20 (1977)).

27 426 U.S. 229, 239 (1976).

% Unlike the fourteenth amendment, the Bfth amendment does not contain an equal
protection guarantee component. This is a diflerence without a distinction, however, because
the Court has read an equal protection component into the due process clause of the fifth
amendment. Bolling v. Sharpe, 347 U.S, 497 {1954).
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much higher rate than whites.?® Although the Court acknowledged
that disproportionate impact created a prima facie case under Title
V11, it firmly refused to transfer Title VII's disparate impact theory
to equal protection claims, insisting instead upon a constitutional
standard of actual discriminatory purpose.*

Because disparate impact was much easier to demonstrate than
actual, purposeful discrimination, after Washington v. Dauvis, victims
of employment discrimination in the public sector clearly had an
incentive to rely upon Title VII. The Court increased that incentive
the following year in Dothard v. Rawlinson® when it resolved the
issue whether Title VII case law determining the liability of private
employers was equally applicable to public sector employers. The
Court had little difficulty in responding affirmatively to that ques-
tion based on the amendment’s Jegislative history. Congress clearly
intended the same principles to apply.

As a result of the holdings in Davis and Rawlinson, Title VII
became the preferred tool of public sector applicants and employees
in pressing claims of race and gender discrimination. Correspond-
ingly, public sector employers faced greater prospects of liability
under Title VII than under the equal protection clause because the
disparate impact standard was much easier to satisfy than the con-
stitutional standard of purposeful intent. Recognizing the increased
prospect of liability under Title VII, public sector employers, like
their private sector counterparts, began to consider the use of af-
firmative action programs to eradicate, or at least lessen, the effect
of the employment practices that created the offending disparate
impact in the first place. In turn, also like their private sector
counterparts, they walked a “tightrope,” risking liability to their
minority employees by not correcting the vestiges of the discrimi-
nation and risking liability to non-minority employees if they
adopted such programs without adequate proof of their potential
Title VII liability.?? From the public sector employers’ perspective,

29 496 U.S. at 252-37.

» /d. at 238-48. The Court explained its refusal to adopt an impact test as follows:
A rule that a staine designed 1o serve neutral ends is nevertheless invalid,
absent compelling justification, if in practice it benefits or burdens one race
more than another would be far reaching and would raise several questions
about, and perhaps invalidate, a whole range of tax, welfare, public service,
regulatory, and licensing statutes that may be more burdensome to the poor
and o the average black than to the more affluent white.

Id. at 248,
71433 U.S. 321, 331-32 n.14 (1977).

%2 T'his tightrope metaphor, which courts [requently invoke in affirmative action cases,
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the fundamental affirmative action question was whether the statis-
tical data they compiled constituted a sufficient “factual predicate”
to permit them to adopt race/gender-conscious employment criteria.

In sum, a primary cause of the incoherence in the Court’s
affirmative action jurisprudence can be traced to the different rules
for establishing liability under Title VII and the equal protection
clause. Hazelwood and Davis are pure liability cases, involving the
issue of the kind and quantum of proof that a plaintiff needs to
establish a prima facie case. As will be discussed in Part I, the
question with which the Court is wrestling in affirmative action cases
is the flip side of this issue: how much, and what kind of information
does a public sector employer need as a factual predicate before it
may conclude it has discriminated in the past?

The answer to this question is complicated by the fact that,
although the Justices generally agree that the rules for establishing
liability under Title VII and the equal protection clause are differ-
ent, some of the Justices believe the rules governing this “flip side”
issue should be the same. Thus, as discussed in Part I, the Court’s
condemnation of societal discrimination as an acceptable predicate
under the equal protection clause and its sub silentio acceptance of
it in the guise of an adverse impact analysis under Title VII adds
another element of uncertainty.

C. Unseltled Questions Concerning the Standard of Appellate Review

In pure Title VII cases, the Court has directly admitted to
using a “clearly erroneous” standard to review liability determina-
tions and an “abuse of discretion” standard to review the forms of
relief granted by the district court, such as compensatory seniority,
back pay, forward pay, etc.?® In Title VII reverse discrimination
cases, the Court has been strangely silent and has not explored the
standard of review issue at all.*

can be traced to Judge Wisdom's dissent in United Steelworkers of Am. v. Weber, 563 F.2d
216, 230 (5th Cir. 1977) (Wisdom, J.. dissenting), rev'd, 443 U.S. 193 (1979). See generally
Comment, Walking a Tightrope Without a Net: Voluntary Affirmative Action Plans After Weber,
134 U. Pa. L. Rev. 457 (1986).

** Compare Bazemore v. Friday, 478 U.S. 385, 398 (1986) (Brennan, |., concurring)} end
Anderson v. Bessemer City, 470 U.S. 564 (1985) and Pullman-Standard v. Swint, 456 U.S.
273 (1982} (clearly erroneous standard of review) with International Bhd. of Teamsters v.
United States, 431 U.S. 324, 364-65, 371-76 (1977) and Franks v. Bowman Transp. Co., 424
U.S. 747, 763-66, 770-72 (1976) and Albemarle Paper Co. v. Moody, 422 U.S. 405, 415-16,
419-22, 424-25 (1975) (abuse of discretion standard of review).

M E.g., Johnson, 107 8. Ct. at 1445-57 (standard of review not discussed); Local 28, 106
S. Cu. at 3025-54 (same); Weber, 443 U.S, at 197-209 (same).
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In contrast, in constitutional cases, the Court has been openly
divided and frequently explored the issue. There are three consti-
tutional standards of review: the strict scrutiny test, the intermediate
test, and the rational basis test. Only the first two are implicated in
affirmative action cases.?® In general, the degree of scrutiny is a
function of the state’s purpose. 1f the state uses race to disadvantage
an individual, the Court will apply the strict scrutiny standard —
the state must show that the racial classification serves a compelling
government interest and that the means are narrowly tailored to
the accomplishment of that purpose.

The unanimity found when race is used to disadvantage breaks
down when reverse discrimination claims are raised. At least four
Justices believe that strict scrutiny should be applied even if the
challenged statute or government program is using the racial clas-
stfication to confer a benefit. In their view, “[r]acial classifications
are simply too pernicious to permit any but the most exact connec-
tion between justification and classification.”® On the other hand,
at least three Justices maintain that if the state uses race to confer
a benefit on a group traditionally subject to discrimination, the
Court should apply the intermediate test — the state must show
that the racial classification serves an important government pur-
pose and is substantially related to the accomplishment of that
purpose.®® For these Justices, a less exacting standard is appropriate
because of the state’s “legitimate ... objective of eliminating the
pernicious vestiges of past discrimination.”?

The inability of the Court to reach a consensus on which stan-
dard to apply is a serious deficiency in these cases. This lack of

35 The Court uses the rational basis test, the most deferential of the three standards,
when reviewing economic and socizl welfare legislation if no "suspect class” or fundamental
right is implicated. The rational basis test requires only a legitimate end and a rational
relationship between the means and the end. Of the three standards, it is the one most
deferential to the politically accountable branches of government. See United States v. Car-
olene Prods. Co., 304 U.S. 144, 152 n.4 (1938); see also Bankers Life Casuaity Co. v. Crenshaw,
108 8. Cu. 1645 (1988); Bowen v. Owens, 476 U.S, 340 (1986); Cleburne v. Cleburne Living
Center, Inc., 473 U.S. 432 (1985).

* E.g., Palmore v. Sidoti, 466 U.S. 429, 432 (1984); Loving v. Virgina, 388 U.5. 1, 11
(1967). See generally Ely, The Constitutionality of Reverse Racial Discrimination, 41 U. Ch1. L. Rev.
723 (1974); Gunther, Foreword: In Search of Evoluving Doctrine on @ Changing Court: A Model for
a Newer Equal Protection, 86 Hanrv, L, Rev. 1 (1972). ’

%7 Wygant v. Jackson Bd. of Educ., 106 5. Ct. 1842, 1850 (1986) (quoting Fullilove v.
Klutznick, 448 U.S, 448, 537 (197Y) (Stevens, [., dissenting)).

» Regents of Univ. of Cul. v. Bakke, 438 U.S. at 358 (1978) (opinion of Brennan, J.
joined by White, ]., Marshall, ]., Blackmun, ].}. Justice White's continued adherence to this
test is open 10 question. See infra notes 180-82 and accompanying text.

% Wygant, 106 S. Ct. at 1861 (Marshall, J., dissenting).
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agreement is exacerbated by the Court’s use of the intermediate
standard for gender-based distinctions. Although the Supreme
Court has never reviewed affirmative action, employment-related
plans benefitting women in a constitutional context, in other con-
texts it has insisted that gender-based statutes and programs must
serve an important governmental objective and be substandally re-
lated to the accomplishment of that purpose.® This formulation
parallels the lesser standard of review that some Justices would
apply to race-conscious plans.

On occasion, the confusion concerning the appropriate stan-
dard of review has led to the lower courts reaching anomalous
results. For example, in reviewing a program benefitting three cat-
cgories of businesses — businesses owned by minority group mem-
bers, women, and local residents — the Court of Appeals for the
Ninth Circuit applied the strict scrutiny test and struck down the
portion of the plan benefitting minority-owned businesses. It ap-
plied the intermediate test to uphold that portion of the plan ben-
efitting women-owned businesses.*! It applied the rational basis test
to uphold that portion of the plan benefitting businesses owned by
local residents.?? The selection of these tests in this order had the
anomalous result of benefitting women and white males over blacks,
a result offensive to the history of racial discrimination in this
country.®

0 £.g., Mississippi Univ. for Women v, Hogan, 458 U.S. 718 (1982); Craig v. Boren, 429
U.S. 190 (1976).

4 Associated Gen. Contractors of Cal., Inc., v, City and County of San Francisco, 813
F.2d 922, 938, 944 (%th Cir. 1987).

2 fd. at 939-40,

3 1In order to avoid anomalous results such as this and in an attempt o reconcile the
diverse views of the Justices, several appellate courts have interpreted the Court's opinions
prior to Wygant v. Jackson Bd. of Educ., 106 §. Ct. 1842 (1986), as permitting the use of
the intermediate test in reverse discrimination cases, but have grafted on to it the “impact”
analysis developed by the Supreme Court in Weber to protect “innocent” non-minority em-
ployees. E.g., Kirkland v. New York State Dep’t of Correctional Servs., 711 F.2d 1117, 1130~
32 (2d Cir, 1983), cert. denied, 465 U.S. 1005 (1984); Bratton v. City of Detroit, 704 F.2d 878,
884 n.18 (6th Cir. 1983), cerl. denied, 464 U.S. 1040 (1984); La Rivicre v. EEOC, 682 F.2d
1275, 1278-79 (9th Cir. 1982); Valentine v, Smith, 654 F.2d 503, 511 (8th Cir. 1981), cert.
denied, 454 U.S. 1124 (1982); Local Union No. 35, Int'l Bhd. of Elec. Workers v. City of
Hartlord, 625 F.2d 416, 421-23 (2d Cir. 1980), cert. denied, 453 U.S. 913 (1981); Zaslawsky
v. Board of Educ., 610 F.2d 661, 663-64 (9th Cir, 1979); Britton v. South Bend Community
School Corp., 593 F. Supp, 1223, 1231 (N.D. Ind. 1984), aff'd, 775 ¥.2d 794 (7th Cir. 1985),
vacaled, 783 F.2d 105 (7th Cir. 1986); Marsh v. Board of Educ., 581 F. Supp. 614, 624 (E.D.
Mich. 1984), aff'd, 762 F.2d 1009 (6th Cir. 1985); see alse Boston Chapter, NAACP v. Beecher,
679 F.2d 965, 965-97 (1st Cir. 1982), vacated and remanded for consideration of mootness sub nom.
Boston Firefighters Union, Local 718 v. Boston Chapter, NAACP, 461 U.S. 477 (1983),
Jacobs, fustice Out of Balance: Veluniary Race-Conscious Affirmative Action in State and Local



December 1988] AFFIRMATIVE ACTION 17

Finally, as if there were not already enough confusion concern-
ing which constitutional standard of review is applicable in reverse
discrimination cases, an argument exists that in imposing race-con-
scious relief in a pure Title VII liability case, and in approving a
consent judgment in a pure Title VII liability case the district court’s
orders are subject to a constitutional standard of review because
judicial decision-making must conform to the equal protection com-
ponent of the due process clause of the fifth amendment.*

D. The Court's Solicitude for Promoting Voluntary Setilements of
Employment Discrimination Claims

The preceding discussion highlights some elements of the un-
certain relationship between Title VII and the equal protection
clause. There is, however, one very important doctrinal link between
the Court’s Title VII and equal protection clause jurisprudence.
Simply stated, even though they may disagree on the principles
applicable to the underlying issues, a majority of the Justices are
committed to an institutional policy of encouraging voluntary res-
olution of employment discrimination claims.

The commitment of these Justices, as expressed in their Title
VII opinions, has rested on four interrelated considerations. First,
in enacting Title VII Congress clearly “intended cooperation and
conciliation to be the 'preferred means of achieving [the objectives
of] Title VI1."® Second, Congress enacted Title VII penalties to
prompt employers “to self-examine and to self-evaluate their em-
ployment practices and to endeavor to eliminate, so far as possible,

Government, 17 Unrn. Law. 1, 25 (1985); Kreiling & Mercurio, Beyond Weber: The Broadening
Scope of Judicial Approval of Affirmative Action, B8 Dick. L. Rev. 46, 79 (1983). See infra note
143 and accompanying text. After Wygant, the correctness of such an approach is highly
dubious. See supra notes 33—44 and accompanying text.
44 Compare Paradise, 107 §. Ct. 1080-82 (O'Connor, J., dissenting) with id. at 1076-79
(Stevens, J., concurring in the judgment).
15 W.R, Grace & Co. v. Local Union 759, Int'l Union of United Rubber Workers of Am.,
461 1.8, 757, 770-71 (1983); see alse Ford Motor Co. v. EEOC, 458 U.S, 219, 228 (1982);
Carson v. American Brands, Inc., 450 U.5. 79, 88 n.14 (1981); Alexander v. Gardner-Denver
Co., 415 U.S. 36, 44 (1974). The Alexander Court observed that:
Cooperation and voluntary compliance were selecled as the preferred means
for achieving this goal, To this end, Congress created the Equal Employment
Opportunity Commission and established a procedure whereby existing state
and local equal employment opporiunity agencies, as well as the Commission,
would have an opportunity to settle disputes through conference, conciliation,
and persuasion before the aggrieved party was permitted to file a lawsuit.
Id. at 44,
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the last vestiges’ of their discriminatory practices.” Third, Con-
gress intended that Title VII intrude as minimally as possible into
traditional managerial decisions relating to employment.*” Fourth,
the EEOC, the federal agency charged with enforcing Title VI,
has issued regulations encouraging voluntary settlements in the
form of consent decrees.*®

The importance these Justices attach to voluntary settlements
is dramatically illustrated by Local Number 93, International Association
of Firefighters, AFL-CIO v. City of Cleveland,*® one of the nine reverse
discrimination cases that the Supreme Court has decided. In City of
Cleveland, the firefighters’ union challenged a consent decree be-
tween the city and an association representing minority firefighters
which provided for race-conscious promotions.*® The union argued
that the district court had violated section 706(g) of Title VII by
entering a consent judgment that benefitted black firefighters who
were not themselves actual victims of discrimination. Its argument
rested on the plain language of section 706(g) which prohibited a
court from ordering the promotion of any employee who was not
personally a victim of the employer’s discriminatory conduct.®' The
Court declined to reach that argument, holding instead that section
706(g) simply did not apply to consent judgments.’ In reaching
that conclusion, the Court relied extensively on the four factors
discussed above. Although the Court did not say that consent judg-
ments could never be challenged under Title VII or, in the case of

* International Bhd. of Teamsters v. United States, 431 U.S. 324, 364 (1977) (quoting
Albemarle Paper Co. v. Moody, 422 U.S. 405, 417-18 (1975)); accord United Steelworkers of
Am. v. Weber, 443 U.S. 193, 204 (1979).

17 E.g., Weber, 443 U S, at 205-07; see alse 110 Cong, Rec, 1518 (1964) (remarks of Rep.
Celler); id. at 11,471 (remarks of Sen. Javits).

29 C.F.R. § 1608.3 (1986).

# 106 8. Ct. at 3063.

* fd. at 3067-71. The Court has not been able 10 resolve the question whether objectors
to a consent judgment must intervene in a timely fashion in the underlying action or can
bring a separate action collaterally attacking the consent judgments. The precise issue was
before the Court in the 1987 Term, but it split 4 to 4. Marino v. Ortiz, 56 U.S.L.W. 4090
(1988}, aff ‘g by an equally divided court, 806 F.2d 1144 (2d Cir. 1986).

8 Section 706(g} provides in pertinent part:

[n]o order of the court shall require the admission or reinstatement of an
individual as 3 member of a union, or the hiring, reinstatement, or promotion
of an individual as an employee, or the payment to him of any back pay, if such
individual was refused admission, suspended, or expelled, or was refused em-
ployment or advancement or was suspended or discharged for any reason other
than discrimination on account of race, color, religion, sex, or national origin
or in violation ol section 2000e¢-3(a) of this title.

5 106 8. Cr. at 3072,
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a public sector empioyer, under the equal protecuon clause,®® the
tenor of the Court’s oplmon left no doubt as to its view of the
importance of promoting voluntary efforts to settle claims of dis-
crimination without extensive judicial involvement.

Although the Court’s solicitude for voluntary settlements in
equal protectlon clause cases cannot be as extensively documented,
nothing in those decisions suggests a contrary disposition.® Fur-
thermore, for these Justices to endorse consent judgments entered
into by public sector employers with less enthusiasm because such
employers are subject to the equal protection clause rather than
Title VII would make very little sense. Such an approach would
simply encourage litigation, cause more court congestion, and sap
the judiciary’s resources. Voluntary plans adopted in the public
sector are also likely to reflect community consensus and thus gen-
erate less opposition and hostility. Moreover, a contrary disposition
would be inconsistent with the philosophy underlying the Court’s
decisions involving school desegregation, an area analogous to em-
ployment discrimination by the public sector. In school desegrega-
tion cases, the Court has always endorsed legitimate, good faith
efforts by school boards to eliminate the vestiges of discrimination.?
In short, “voluntarism” is as much a virtue in equal protection clause
cases involving race/gender-conscious decisions by public sector em-
ployers as it is in Title VII cases.

Ironically, the policy favoring voluntary settlements turns out
to be partially responsible for the opinions’ lack of cohesiveness. As
demonstrated in Parts 1I and 11, in large measure the Court’s
jurisprudential instability stems from a willingness on the part of
the Justices to forego a complete legal exegesis of certain statutory
and constitutional issues in order to preserve a majority vote. Even
where a majority of the Justices strikes down a plan, it does so in
narrow terms in an effort to cause the least disruption to the overall
policy favoring voluntary settlements.

In sum, in examining the legality of race/gender-conscious em-
ployment decisions, a majority of the Justices are mindful not only
of the specific issues before the Court, such as the plan’s factual
predicate, or the employer’s attempt to remedy societal discrimi-

53 fd. at 307980,

5 E.g., Wygant v, Jackson Bd. of Educ., 106 $. Ct. 1842 (1986); Regents of Univ, of Cal.
v. Bakke, 438 U.S. 265 (1978).

% Brown v. Board of Educ., 349 U.S. 294, 299 (1955); ¢f. Swann v. Charlotte-Mecklen-
burg Bd. of Educ., 402 U.S. 1, 16, 21 (1971).
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nation, but are also mindful of the general effect of their underlying
decision on voluntary settlements.

1. MucH ConrFusioN aND LiTTLE CoNSENSUS: Two ILLUSTRATIVE
IssuEs

As noted at the outset of this article, a major flaw in the Court’s
affirmative action jurisprudence is the absence of a solid consensus
on key issues. As a “bottom-line” matter there is often sufficient
agreement among five Justices to support or strike down a partic-
ular race/gender-conscious plan. But careful study of the opinions
reveals little or no consensus on the underlying principles that
compelled their votes. The two issues discussed below illustrate in
particular how difficult it is to pin down the Court's affirmative
~ action jurisprudence.

A. The Factual Predicate Controversy

All members of the Court generally agree that an employer is
free to implement a race/gender-conscious program if it has some
basis for believing it has discriminated in the past.*® The Justices
disagree, however, about what kind and quantum of statistical proof
constitute a sufficient basis for an employer to draw the conclusion
it has discriminated. Two terms, “manifest imbalance” and “prima
facie case,” have surfaced again and again in the Court’s opinions.
Although their precise meaning is not certain, an analysis of Weber
v. United Steelworkers of America® and Johnson v. Transportation Agency,
Santa Clara County, California,%® decided under Title V11, and Wygant
v. Jackson Board of Education,® decided under the equal protection
clause, offers some guidance.

1. Title VII and the Weber formula after Johnson

The meaning of the term “manifest imbalance” cannot be di-
vorced from the factual setting of Weber, the first reverse discrimi-
nation case to reach the Court involving Title VII and the case that

" E.g., Wygant, 106 S. Cr. at 1855 (O'Connor, |, concurring in part and concurring in
the judgment); Bakke, 438 U.S. at 362-79 (passim) (Brennan, |., concurring in the judgment
in part and dissenting in part). Based on the tenor of Justice Kennedy's decisions on the
Court of Appeals for the Ninth Circuit, no reason exists to doubt Justice Kennedy's agreement
with this propuosition. See infra notes 25660 and accompanying text.

57443 1.5, 193 (1979).

58 107 §. Cr, 1442 (1987).

#9106 §. Ct. 1842 (1986).
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gave birth to the term. In Weber, the Kaiser Aluminum and Chem-
ical Corporation (Kaiser) and the United Steelworkers Union of
America (USWA) entered into a collective bargaining agreement
establishing a training program to enable unskilled production
workers at various plants to qualify for craft positions.®* Admission
to the program hinged on the applicant’s race. The agreement
reserved fifty percent of the places for black employees. Thus, there
were two lists of applicants: one composed of white employees, the
other of black employees. Within each racial group, selection was
based on seniority. Because of the separate lists, Weber, a white
employee, was denied admission to the training program, while
black employees with less seniority were admitted.® The Kaiser Plan
admitted eligible black employees without requiring any proof that
they had been victims of discriminatory practices by the company.
Weber challenged the collective bargaining agreement, arguing
it violated subsections (a) and (d) of section 703 of Title VII, which
made it unlawful to “discriminate . . . because of . . . race” in hiring
and apprenticeship programs.®? The Supreme Court rejected that
challenge in a 5-2 decision. The opinion, written by Justice Brennan,
acknowledged that a literal construction of the statute would be
fatal to the Kaiser/USWA agreement. But the Court looked to the
“spirit of the Act” and interpreted section 703's prohibition “against
the background of the legislative history of Title VII and the his-
torical context from which the Act arose.”* Because Congress in-
tended Title VII to bring blacks into the mainstream of American
society, Justice Brennan concluded that striking down the affirma-
tive action program “would ‘bring about an end completely at var-
iance with the purpose of the statute’ and must be rejected.”**

w443 U.S. 193, 197-98 (1978).

6 I, at 198--99,

02 Spe supra note 7.

%443 U.S. at 201

i I, al 202 {guoting United States v. Public Util. Comm’n, 845 U.S. 205, 315 (1953)).
Justice Brennan's opinion has heen criticized for its exclusive reliance on Tide VII's 1964
legislmive history because it offers very little support for the opinion's holding. Curjously,
he completely overlovked the legislative history of the 1972 amendments, which do support
the holding. Edwards, Affirmative Action or Reverse Discrimination: The Head and Tail of Weber,
1% Crerctrron L. Rev, 713, 743-50 (1980}, Justice Brennan corrected this oversight in Local
28, 106 S. Ct. at 3045-47, The correctness of the Weber decision has been a subject of fierce
debate among scholars, Compare Lerner, Employment Discrimination: Adverse Impact, Validity and
Equality, 1979 Sup. Ct. Rev. 17, 45 and Melizer, The Weber Case: The Judicial Abrogation of the
Antidiscrimination Standard in Employment, 47 U. Cur L. Rev. 423 (1980) and Walker, The
Exorbitant Cost of Redistributing Injustice: A Critical View of United States Steclwarkers v, Weber
and the Misguided Policy of Numerical Employment, 21 B.C.1. Rev. 1 (1979) with Belton, Discrim-
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Central to Justice Brennan's analysis was his conclusion that
the Kaiser/USWA agreement was designed “to eliminate conspicu-
ous racial imbalance in traditionally segregated job categories.”ss
Although the Court did not extensively analyze the meaning of the
language “conspicuous racial imbalance,” it was clearly referring to
the significant statistical disparity between the percentage of minor-
ity workers actually employed by Kaiser and the percentage avail-
able in the local labor pool8 A bare 1.83% of Kaiser’s skilled
craftworkers were black, although the local work force was approx-
imately 39% black.57

Contrary to the Hazelwood principle that for jobs demanding
specialized skills, reliance on general labor pool statistics was im-
proper,” the Court readily accepted the validity of this statistical
comparison. A comparison more consistent with Hazelwood would
have looked to the percentage of qualified blacks in the labor pool.
After all, how could Kaiser conclude that it faced potential Title
VII liability if there were no or very few qualified blacks to hire in
the first place? The difficulties associated with this question may
have been the impetus for the Court’s appendage of the “tradition-
ally segregated job categories” language.

The Weber Court, in selecting that phraseology, was acutely
conscious that at the Kaiser plant and at almost all the other plants
in the deep South, blacks had no chance of obtaining the skills
necessary for craft jobs because of employer and union discrimi-
nation.”” Furthermore, the problem of hiring a qualified skilled
black craftworker rarely presented itself because of the poor quality
of segregated schools. Just as Brown v. Board of Education™ and its
progeny were directed to dismantling the educational disabilities
that flowed from segregated schools, Weber was clearly directed to
dismantling the employment barriers blacks faced throughout the
South.

Not all the Justices in the majority supported the “racial im-
balance in traditionally segregated job categories” test. Justice Black-

fnation and Affirmative Action: An Analysis of Competing Theories of Equality and Weber, 59 N.C.L,
Rev. 531 (1981} and Blumrosen, Affirmative Action in Emplopment Afier Weber, 34 RuTGers L.
Rev. 1 (1981). See also Boyd, Affirmative Action in Employment — The Weber Decision, 66 lowa
L. Rev. | {1980,

9443 ULS. at 209,

% Jd, a1t 208-09; id. at 210-11 (Blackmun, J-» concurring).

% td, at 198-99.

" See supra notes 20-22 and accompanying text,

443 U.S, at 198 n.1, 202-05,

™ 347 U.S. 483 (1954).
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mun in a concurring opinion, echoes of which will be heard in later
opinions by other Justices, stated that he preferred the “arguable
violation” approach. Under this more restrictive theory, an em-
ployer could implement a race/gender-conscious program only if it
had evidence rising to the level of an “arguable violation” of the
statute.”! This theory was more demanding than the manifest im-
balance test but less strenuous than Hazelwood’s requirement of a
prima facie case for liability.

Johnson v. Transportation Agency, Santa Clara County, California
involved a Title VII affirmative action program of a very different
character. In Johnson, the defendant, a county transportation
agency, had unilaterally adopted an affirmative action plan for
women, minorities, and handicapped persons based on a statistical
imbalance between its work force and the general labor pool. A key
provision of the plan provided that in making promotions to jobs
within traditionally segregated job categories, the selecting official
could take race, gender, or disability into consideration. Unlike
Weber’s 50/50 selection criteria, the plan did not contain fixed ratios
or percentages. Gender was simply a “plus.””

One of the skilled craft jobs subject to the affirmative action
plan was that of a road dispatcher. The position involved assigning
road crews, equipment, and materials and record keeping. No
woman had ever held this position; nor did the gender composition
of the road crews subject to the dispatcher’s discretion reflect the
percentage of available women in the area'’s labor force.”™ Following
agency procedures, the job was posted and ultimately seven appli-
cants were certified as eligible for selection by the appointing offi-
cial. Although the appointing official was free to select any one of
the seven, the applicants were ranked. First on the list was johnson,
a male. His overall score was 75. Second on the promotion list was
Joyce, a female with a score of 73.™ Joyce contacted the agency’s
affirmative action coordinator who, in turn, recommended to the
selecting official that Joyce be promoted in keeping with the afhir-

71443 U.8. at 209-16 (Blackmun, ]., concurring), See infra notes 15051 and accom-
panying text. Although she does not explicitly say so, Justice O'Connor appears to have
adopted this approach in cases brought under the fourteenth amendment challenging race/
gender-conscious employment decisions in the public sector. Wygant, 106 S. Ct. at 1856-57
{O'Connor, J., concwrring in part and in the judgment). See infra note 246 and accompanying
text,

72 107 8. G, 1442, 1447 (1987).

™ 1d. at 1453,

* Id. at 1448,
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mative action plan. According to the selecting official, after
“look[ing] at the whole picture, the combination of her qualifications
and Mr. Johnson’s qualifications, their test scores, their expertise,
their background, affirmative action matters, things like that ... "
the selecting official chose Joyce.™

Johnson filed a Title VII action. The district court ruled in his
favor, holding that the county’s affirmative action plan did not
satisfy Weber.”™ Also relying on Weber, the Court of Appeals for the
Ninth Circuit reversed.”” The Supreme Court affirmed the Court
of Appeals decision in an opinion which significantly altered the
Weber tormula. Justice Brennan wrote the majority opinion in which
Justices Marshall, Blackmun, Powell, and Stevens joined. Justice
O’Connor concurred solely in the judgment and, as explained be-
low, filed a concurring opinion, adopting a significantly more re-
strictive approach to the establishment of a factual predicate under
Title VII.

The Johnson majority’s analysis of the “manifest racial balance”
test enunciated in Weber proceeded in three stages. The first stage
examined the relevant labor pool. Although the Court reaffirmed
the Hazelwood principle that if a job requires special expertise, the
labor pool must reflect the percentage of persons qualified for the
job,” the Court approved the county's use of general population
higures because the feeder positions that qualified an employee for
the road dispatcher job required no special expertise.”

The second stage of the “manifest racial balance” test examined
the degree of gender disparity between the county’s work force and
the relevant labor pool. Because of the stark disparity between the
gender composition of the general labor pool and the county’s work
force — all of the agency’s 238 skilled craft positions were held by
men, the third stage of the analysis was remarkably uncomplicated.
Given the total exclusion of women and given that Joyce was qual-
ified for the road dispatcher position, Justice Brennan concluded
that the county’s affirmative action plan satisfied the first Weber
requirement of being designed to eliminate a manifest imbalance.#

To view fohnson simply as a reaffirmation of Weber in the context
of gender discrimination is misleading. With minimal explanation,

" Id.

® 107 S. Ct. at 1449 (1987). The district court’s decision is unreported.
7748 F.2d 1308, 1309 (9th Cir. 1984).

107 S. Cr. at 1452,

™ Cf. id. at 1452-56 ( passim).

o Id. at 1454-56.
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the majority opinion altered the Weber formula in two significant
respects, a fact that was not lost on Justice O’Connor in her con-
curring opinion nor on Justice White in his dissenting opinion. The
" first alteration consisted of the collapsing of the second part of the
Weber formula, “in traditionally segregated job categories,” into the first
part, “manifest imbalance.” As noted earlier, Weber was a case whose
holding cannot be divorced from its factual setting of systemic
employment discrimination and educational segregation in the deep
South. In the Kaiser plant, the skilled jobs were white jobs and the
labor jobs were black jobs. As Justice Brennan observed in Weber:
“The purposes of the plan mirror those of the statute. Both were
designed to break down old patterns of racial segregation and hi-
erarchy. Both were structured to ‘open employment opportunities
for Negroes in occupations which have been traditionally closed to
them. 8! :

In fashioning the Weber formula, the Court was certainly aware
of the far reaching implications of its decision. The Kaiser plan was
not an original proposal. It was modeled on a massive, nationwide
settlement between the Department of Justice and the steel industry
which literally opened up tens of thousands of jobs and training
opportunities for blacks.®2 By putting a judicial imprimatur on the
Kaiser plan, the Court was in effect endorsing the steel settlement
and purposefully putting a powerful tool in the hands of the federal
government, aggrieved employees, and private employers.

The segregation in Johnson resulted from societal norms of a
very different nature: women did office work; men did manual
labor. Although Justice Brennan could properly buttress the hold-
ing in Weber by asserting that Congress’s principal goal in enacting
Title VII was to bring blacks into the mainstream of the American
economy, Congress had no similar goal for women in 1964. “Sex”
was inserted into Title VII as a proscribed basis for discrimination
by opponents of the bill who hoped to insure its defeat by the

81 443 U.S, at 208 (quoting 110 Cone. REc. 6548 (1964) (remarks of Sen. Humphrey)).

82 [ ar 210 (Blackmun, J., concurring). The settlement resolved charges of racial and
sexual discrimination against nine of the nation’s largest steel companies and resulted in a
sweeping overhaul of the industry's employment practices and in back pay awards of over
$30 million dollars to approximately 50,000 minority workers. United States v. Allegheny-
Ludlum Indus., 517 F.2d 826 (5th Cir. 1975); Blumrosen, Affirmative Action in Employment
After Weber, 34 Rurcers L. REv. 1, 6~7 .13 (1981). Provisions similar to the Kaiser/lUSWA
agreement were also included in the union’s coniracts with Reynolds Metals and ALCOA,
the other two major American aluminum producers. Weber v. Kaiser Aluminum & Chem.
Corp., 563 F.2d 216, 229 (5th Cir. 1977) (Wisdom, J., dissenting).
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inclusion.®® Although undoubtedly the victims of employment dis-
crimination if they sought access to jobs traditionally held by men,
women never constituted the kind of economic underclass blacks
did 'in the South. Nonetheless, Justice Brennan's opinion for the
majority treats their exclusion from manual labor positions as an
exclusion of the same character as the exclusion of blacks from
skilled trade jobs in the South.

Although one can applaud this extension of Weber from a social
perspective, it remains a troubling flaw in Justice Brennan’s analysis.
The reality of johnson is that the five-Justice majority recast the
Weber formula in a significantly different manner without acknowl-
edging the change. The factual predicate is now “statistical imbal-
ance” without more.

A second and equally disturbing alteration of the Weber formula
consists in the Court’s reduction of the quantum of proof needed
as a factual predicate by a public sector employer before imple-
menting a voluntary race/gender-conscious program. Justice Bren-
nan’s opinion clearly rejects any suggestion that a “manifest imbal-
ance” is synonymous with a “prima facie” case. Thus, something
less than Hazelwood’s, “[e]vidence of long-standing and gross dis-
parity between the composition of a work force and that of the
general population,” satisfies Weber.8 The open question, of course,
is how much less?

The value of fohnson’s factual predicate analysis is further weak-
ened by the character of Justice O’Connor’s vote. Although she cast
the sixth vote in support of the gender-conscious plan, Justice
O’Connor declined to join Justice Brennan’s opinion because it
followed “an expansive and ill-defined approach to voluntary affir-
mative action.”® Her more guarded approach rested on a synthesis
of Weber and Wygant v. Jackson Board of Education, discussed below.
Insisting that no valid justification existed for different standards
under Title VII and the fourteenth amendment, she opted for a
prima facie predicate, a position much like the “arguable violation”
taken by Justice Blackmun in his concurring opinion in Weber.86

# Ironically, Title V1I's inclusion of women as a protected group resulted from the
auempts of Southern Congressmen to defeat the bill. 110 Cong. Rec. 2577-84 (1964); C. &
B. WaaLEN, THE LoNGEST DEBATE: A LEGisiative HISTORY OF THE 1964 CiviL, RiGHTs AcT
124217 ( passim) (1985).

8 See supra notes 20-22 and accompanying text.

¥ 107 8. Ct. at 1461 (O'Connar, )., concurring in the judgment).

8 1d. at 1461-63. See infra notes 150-51 and accompanying text.
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In sum, simply because six Justices voted in favor of the gender-
conscious plan in Joknson does not mean that the validity of other
gender-conscious plans is guaranteed. Justice Powell's retirement
diminishes the support by one vote. Justice Stevens continues to
believe Weber was wrongly decided in the first place.®” Justice O’Con-
nor explicitly disagrees with the majority’s new formulation.

2. The Equal Protection Clause and Wygant

The Court first interpreted the meaning of the equal protection
clause in the context of reverse discrimination claims in two cases
that did not involve employment. In Regents of the University of
California v. Bakke, a highly splintered Court struck down a special
admissions program at the medical school of the University of Cal-
ifornia at Davis which exclusively reserved 16 seats for minority-
group applicants. Five Justices, however, agreed that the state could
at a minimum consider race as a “plus” in conferring benehts.® In
Fullilove v. Klutznick, a majority of the Justices agreed that Congress
could set aside 10 percent of the funds appropriated under the
Public Works Act of 1977 for minority business enterprises.®

A close reading of Bakke and Fullilove suggests that all the
Justices except Justice Rehnquist agreed that the equal protection
clause did not prohibit the use of race-conscious criteria in a vol-
untary remedial context. Whether read singly or in tandem, neither
case offered more than general guidance to a public sector employer
considering implementing a race/gender-conscious affirmative ac-
tion plan. At best, three principles.could be gleaned from the two
cases. First, exclusively reserving a specific number of new hire slots
or promotions for minority-group members would most likely vio-
late the equal protection clause. Second, using race as a “plus,” but
not the determinant factor in employment decisions, was probably
safe. Third, the Court would defer to Congress’s judgment that
race/gender-conscious remedial action was necessary to correct
prior discrimination.

Neither Bakke nor Fullilove examined race-conscious employ-
ment decisions directly. Wygant v. Jackson Board of Education, decided
in 1986, was the first pure employment case to reach the Court

87 |07 §. Cu at 145855 (Stevens, J., concurring).

28 438 U.S. at 272, 316-20 (opinion of Powell, ].); id. at 326, 355-79 (opinion of Brennan,
J., joined by Marshall, J., Blackmun, J., and White, ].).

82 448 U.S. at 472-92 (opinion of Burger C.J., joined by White, §., and Powell, J.); id. at
517-22 (opinion of Marshall, J., joined by Brennan, J., and Blackmun, J.).
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involving an equal protection clause challenge to a voluntarily
adopted program. Just as Kaiser was prompted to develop its race-
conscious training program in Weber because the federal govern-
ment had found serious fault with its hiring and promotion policies,

' the Jackson School Board in Wygant aggressively began to recruit
minority teachers, following the issuance of a complaint by the
Michigan Civil Rights Commission in 1969.% Although the recruit-
ment proved quite successful — the percentage of minority teachers
increased dramatically within two years from 3.9% to 8.8% — those
gains were later wiped out when economic conditions precipitated
faculty layoffs.! The newly hired minority teachers bore the brunt
of the layoffs because the collective bargaining agreement mandated
dismissal in reverse order of seniority."

Shortly after the layoffs, racial violence erupted in the schools.
After difficult negotiations, the School Board and the teachers’
Union amended the collective bargaining agreement to protect mi-
nority teachers’ job security. The new provision, Article XII, estab-
lished a dismissal mechanism whereby in the event of a layoff,
teachers with the most seniority would be retained except that at
no time would the percentage of minority personnel laid off be
greater than the percentage of minority personnel existing at the
time of the layoff.%

%106 S. Ct. at 1858-59 {Marshall, J., dissenting).

9 1d. at 1859.

92 Id. at 1843-45.

# Article XII provided as follows:

In the event that it becomes necessary to reduce the number of teachers through
layoff from employment by the Bourd, teachers with the most seniority in the
district shall be retained, except that at no time will there be a greater percentage
of minority personnel laid off than the current percentage of minority personnel
employed at the time of the layoff. In no event will the number given notice of
possible layoff be greater than the number of positions to be eliminated. Each
teacher so affected will be called back in reverse order for positions for which
he is certificated maintaining the above minority balance.
fd. at 1845. “Minority Personnel” were defined in another provision as “those employees who
are Black, American Indian, Oriental, or of Spanish descendancy.” /d. at 1845 n.2.

It has been observed that modification ol seniority 1o preserve gains in minority em-
ployment is “by no means uncommon in public education,” Brief for the National Education
Association as Amicus Curiae in Support of Respondents at 5 & 0.2, Wygant v, Jacksen Bd.
of Educ., 106 8. Ct. 1842 (1986), citing a number of collective bargaining agreements
throughout the United States. If the Supreme Court had held that a prior legislative, judicial,
or administrative finding of discrimination were necessary, such a holding would have thrown
affirmative action programs across the country into total chaos, and possibly exposed the
states to significant financial loss. Certainly, there would have been a tidal wave of litigation.
Over 26 million individuals are employed by the federal government and the stites. BUREAU
of THE CENSUS, U.S5. DEr'r oF COMMERCE, STATISTICAL ABSTRACT OF THE UNITED STATES
1986 294 (10th ed. 1985).
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Subsequently, the School Board refused to adhere to the terms
of the contract because compliance would have meant laying off

Affirmative action programs using race-conscious criteria exist in just about every state,
E.g., See ALaska Stat. §§ 44.19.444-44.10.445 (1985), and Alaska Admin. Order No. bY,
reported in 8A Fair Emp. Prac. Man. (BNA) 453:225; Arizona Exec. Order No. 83-5, reported
in 8A Fair Emp. Prac. Man. (BNA) 453:436; CaL. Govr Cobe §§ 19400-19406, 19790-
19798 (West 1980); Cal. Exec. Orders Nos, B-85-81 and D-20-83, reported in BA Fair Emp.
Prac. Man. (BNA) 453:853, and CaL. Apmin. Cobt tit. 2, Rule 7286.8, reprinted in BA Fair
Emp. Prac. Man. (BNA) 453:862; Covo. Avmin. Cobe § 1-6-1, reprinted in BA Fair Emp.
Prac. Man. (BNA) 453:1039; Covo. AnMin. Copk §§ 5-2-4 and 5-6-1 et seq., reprinted in BA
Fair Emp. Prac. Man. (BNA) 453:1105; CoLo. Apmin. Conk § B0.9, reprinted in BA Fair Emp.
Prac. Man. (BNA) 453:1128, and Coro. Apmin. Cone § U013, reprinted tn BA Fair Emp. Prac.
Man. (BNA) 453:1157; Conn. GEN, Stat. ANn. § 46a-68 {West Supp. 1985), and Conn. Exec.
Order No. Y, reported in 8A Fair Emp. Prac. Man. (BNA) 45%:1246; Del. Exec. Orders Nos.
74, 81, and 102, reported i BA Fair Emp. Prac. Man. (BNA) 45%:1446; D.C. Cobe § 1-2524
{1981); D.C. Copk 8§ 1-507-1-511 and 1-1141-1-1151 (1981), Fra. STat. Ann, 3 110,112
{West 1989), and Fla. Exec. Order No, 79-50, reported in 8A Fair Emp. Prac. Man. {BNA)
453:1827; Ga. Exec. Order dated July 29, 1976, reported in BA Fair Emp. Prac. Man. (BNA)
453:2051; Hawaii Exec. Order No. 77-4 and Admin. Directive 80-2, reported in 8A Fair Emp,
Prac. Man, (BNA) 453:2259, and Hawan EQuaL EMPLOYMENT OFPORTUNITY REGULATIONS
8§48 12-31-1-12-31-7 reprinted in BA Fair Emp. Prac. Man. (BNA) 453:2351-56; 1L, DEP'T OF
HuMAN RigHTS PROCEDURAL & PunLic Contract RuLts, §§ 750.110-170 (1984) reported in
8A Fair Emp. Prac. Man. (BNA) 453:2711; Inp. Coni AnN. §§ 4-15-12-1 ef seg. {Supp. 1985);
fowa Apmin. Cope § 240, Chapters B.1(1) et seg., reprinted in 8A Fair Emp. Prac. Man. (BNA)
453:3001, and Iowa ApMin. Cope § 240, Chapters 20.1 ¢f seq., reprinted in 8A Fair Emp. Prac,
Man, (BNA) 453:3151; Kan. ApMmIN, Recs. 21-30-14 ef seq., reprinted in 8A Fair Emp. Prac.
Man. (BNA) 453:3306; Ky. Rev. Stat. §§ 45.650-45.640 (1980}, and Ky. lixec. Orders Nos.
B0-106 and 84-549, reported in 8A Fair Emp, Prac. Man. (BNA) 455:74; Me. Rev. STAaT. ANN.
tit. 5, §§ 781-790 (1979); Mp. Axn. Copi art, 78A, § TA (1977}, and Md. Exec. Order dated
December G, 1970, reprinted in 8A Fair Emp, Prac. Man, (BNA) 455:655; Mass. Exce. Orders
Nos. 227 and 237, reported in 8A Fair Emp. Prac, Man. (BNA) 455:885—84 and Mass. Equal
Employment Opportunity Anti-Discrimination and Affirmative Action Program (Admin,
Bull. 75-14), reprinted in 3A Fair Emp. Prac. Man. (BNA}) 455:961; Micu. Comr. Laws ANN,
§ 97.9210 {(West 1985), Mich. Exec. Order 19834, reported in BA Fair Emp. Prac. Man. (BNA)
455:10%0, and Mich. Civil Ris. Div. Directive dated April 1978, reprinted in 8A Fair Lmp.
Prac. Man. (BNA) 455:1132; MiNn. Star, Ann. §43A.19 (West Supp. 1985), and Minn,
Dep't of Human Rights Regulations, ch. 5000, reprinted in 8A Fair Emp. Prac. Man. (BNA)
455:1301; Miss. State Personnel Board Manual of Policics, Rules 5.10 ¢t seq,, reprinied in 8A
Fair Emp. Prac. Man, (BNA} 455:1505; Mo. Exec. Order No. 82-27, reported in 8A Fair Emp.
Prac. Man. {BNA) 455:1643, and Mo. Apmin. Cobs (8 CSR) 60-3.080, reprinted in 8A Fair
Emp. Prac. Man. (BNA) 455:1715; Mont. Exec. Order No. 24-81, reported in 8A Fair Enp.
Prac. Man. (BNA) 455:1845; Neb. Rev. S7at. §§ 81-1355 ef seq. (1981), and Neb. Excc. Order
dated June 16, 1978, reported in 8A Fair Emp. Prac. Man. (BNA) 455:2048; Nev. Exec. Order
dated February 23, 1983, reported in BA Fair Emp. Prac. Man. {(BNA) 455:2226; N.H. Exec.
Order 81-3, reported in 8A Fair Emp. Prac. Man. (BNA) 455:2436, and N.H. State Plan for
Equal Employment in Apprenticeship and Training, reprinted in 8A Fair Emp. Prac. Man.
(BNA) 455:2581-2543; N.J. Star, Ann. § 10:5-34 (West 1976), N.J. STaT. ANN. §8 11:2d-1 &
seq. (West Supp. 1985), N.J. Exec. Order No. 61, reported in 3 Empl. Prac. Guide (CCH)
95,799, N.M. Exec. Order 81-45, reported {n BA Fair Emp. Prac. Man. (BNA) 455:2844, and
N.M. Human Ris, Commission Regulations §§ XI-X1V, reprinted in 8A Fair Emp. Prac,
M. (BNA) 455:2881--83; N.Y. Fxec. Law § 206 (12) (Consol. 1982, N.Y. Exee. QOrders
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tenured teachers while retaining probationary minority teachers.
The Union challenged the refusal in two separate actions. In the
first case, commenced in federal court, the Union asserted that the
Board’s breach violated the equal protection clause of the four-
teenth amendment and Title VI, In its answer, the Board specifi-
cally denied any prior discrimination in employment. The district
court never reached this defense, however, because it sua sponte
dismissed the complaint.*

'The Union won the second case, commenced in state court,
when the court ordered enforcement of the layoff provision. In so
doing, however, the state court concluded that “no history of overt
past discrimination” existed, that discrimination against minorities
“ha[d] not been established,” and that the absence of minority teach-
ers “was the result of societal racial discrimination.”® In holding

Nos. 6 and 21, reported in 8A Fair Emp. Prac. Man (BNA) 455:3071-73, and N.Y. ApmiN.
Cone tit. 9, § 466, reprinted in 8A Fair Emp. Prac. Man. (BNA) 455:3125: Ouio Rev, Copg
ANN. § 4112.04{A)(10) (Baldwin Supp. 1979), Ohio Excc. Order dated September 13, 1973,
reported in 3 Empl. Prac. Guide (CCH) 1 26,715, Ohio Dep't of State Personnel Rules and
Regulations, ch. 123: 1-49-01 et seq., reprinted tn 8A Fair Emp. Prac. Man. (BNA) 457:231,
Ohio Bureau of Equal Employment Opportunity for Construction Regulations, ch. 123:2-3-
01 et seq., reprinted in 8A Fair Emp. Prac. Man. (BNA) 457:282, and Ohio State Apprenticeship
Council Rules 4101:1-5-02 et seq., reprinted in BA Fair Emp, Prac. Man. (BNA) 457:307; Oxva,
Stat. Ann. tit. 74, § 840.25 (West Supp. 1985), and Okla. Exec. Order No. 79- 14, reported in
8A Fair Emp. Prac. Man. (BNA) 457:425; On. Rev. StaT. §§ 182.100, 243.505, 243.315, and
659.025 (1983), Or. Exec. Order 79-22, reported in BA Fair Emp. Prac. Man. (BNA) 45:709,
and Or. ApmiN. R. 839-11-200, reprinted in 8A Fair Emp. Prac. Man. (BNA) 457:693; Pa.
Exec. Order 1984-1, reported in 3 Empl. Prac. Guide (CCH) § 27,251, Regulations of Penn.
Human Rights Commission §§ 49.51 ef seq., reprinted in 8A Fair Emp. Prac. Man, (BNA)
457:889, Regulations of Penn. Dep't of Labor and Industry, Industrial Board, §§ 81.1 ef seq.,
reprinted in 8A Fair Emp. Prac. Man, (BNA) 457:935, Affirmative Action Guidelines of the
Penn. Human Relations Commission, reprinted in 8A Fair Emp. Prac. Man. (BNA) 457:851,
and Penn. Employee Selection Guidelines § 15 (1 Pa. Admin. Bull. 2359 (1971)), reprinted in
BA Fair Emp. Prac. Man. (BNA) 457:861; R.I. Exec. Order 85-11, reprinted in 8A Fair Emp.
Prac. Man. (BNA) 457:1245; 8.1). Aomiv., R. 65-20 ef seq., reprinted in BA Fair Emp. Prac.
Man. (BNA) 457:5D1751; TeNn, Cobi ANN, § 4-21.-3, (1985) and Tenn. Exec. Order No. 8,
reported in BA Fair Prac. Man, (BNA) 457:1865; Tex. Exec. Order MW-6, reported in 8A Fair
Emp. Prac. Man. (BNA) 457:2007; Utah Exec. Order dated May 4, 1979, reported in 8A Fair
Emp. Prac. Man. (BNA) 457:2218; V. Exec. Order No. 1-86, reported in 8A Fair Emp. Prac.
Man. (BNA) 457:2626; Wash. Exec, Order No. 85-09, reported in 8A Fair Emp. Prac. Man.
(BNA) 457:2826, Wase, Rev. Cobk §§ 49.04.100-49.04.130 (1974), reprinted in 8A Fair Emp.
Prac. Man. (BNA) 457:2873-74, Wasi. Avmin. Copk 168-08-298(4)(g), reprinted in BA Fair
Emp. Prac. Man. (BNA) 457:2912, Wasu. Apmin. Cope 168-18-01 1-168-18-100, reprinted in
8A Fair Emp. Prac. Man. (BNA) 457:2928a-28h, and Wasn. ApMin. Cong 296-04-300~296-
04-480, reprinted in 8A Fair Emp, Prac. Man. (BNA) 457:2970; W. Va. Order 16-78 reported
in 8A Fair Emp. Prac. Man. (BNA) 457:3026; Wis, Star. AN~. §§ 16.765 and 230.01 &f seq.
{(West Supp. 1985), and Wis. Exec. Order Nos. 9, 26, and 28, reported in 8A Fair Emp. Prac,
Man. (BNA) 457:3217-18.
™ 106 S. Ct. at 1845.
w5 ]d.
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that Article XI! did not violate Title VII, the state court upheld the
modification of the seniority agreement as an attempt to remedy
the effects of societal discrimination.®® The Board’s answer denying
discrimination and the state court’s finding of no discrimination
would later prove significant in the Supreme Court’s resolution of
the factual predicate issue.

In 1981, non-minority teachers challenged the constitutional
validity of Article XI1.97 In rejecting the plaintiffs’ challenge, both
the district court and the Court of Appeals for the Sixth Circuit
addressed the factual predicate issue. The statistical evidence relied
upon by the district court compared the percentage of minority
teachers to the percentage of minority students in the student body,
not to the percentage of minority teachers in the relevant labor
market.®® The Court of Appeals for the Sixth Circuit approved the
statistics’ use in a cursory fashion, emphasizing “the school board’s
interests in eliminating historic discrimination, promoting racial
harmony in the community and providing role-models for minority
students . .. ."®

The Supreme Court reversed by a vote of 5-4. Justice Powell
wrote a plurality opinion in which Chief Justice Burger and Justice
Rehnquist joined. Justice O’Connor joined parts of the plurality
opinion and wrote a separate opinion concurring in part and in the
Judgment. Justice White filed an opinion concurring in the judg-
ment. The absence of a majority opinion and the presence of the
two concurring opinions contribute to the opinion’s jurisprudential
instability — a far greater instability than the majority’s narrow
margin suggests.

The factual predicate issue came before the Court in a some-
what convoluted fashion, arising in the context of Justice Powell’s

L4 ’d.

546 F. Supp. at 195 (E.D. Mich. 1982). The teachers also raised claims resting on
Title VI, certain civil rights statutes, 42 U.S.C. §§ 1981, 1983 and 1985, and several Michigan
statutes. fd. at 1199, The district court dismissed the Title VII allegations because the
plaintiffs had failed to file an administrative claim with the Equal Emptoyment Opporwenity
Commission, a jurisdictional prerequisite 1o the filing of a Title VI1 action. /4. at 1203. It
dismissed the section 1981, 1983 and 1985 claims because, on the merits of plaintiffs’
constitutional claim, it had ruled that the layoff provision was valid. Finally, it dismissed the
state law claims because it had dismissed the federal claims. Id, at 1203~04,

"1d. ar 1201-02. The district court reasoned: “[Tleaching is more than just a joh,
Teachers are role-models for their students. More specifically, minority teachers are role-
models for minority students, This is vitally important because societal discrimination has
often deprived minority children of vther role-models.” /d. at 1201.

746 F.2d at 1157,
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application of the strict scrutiny test to the layoff procedure. Con-
sistent with his opinions in Bakke'® and Fullilove,'"®! Justice Powell
maintained that government action triggered by racial criteria must
be subjected to a “searching examination.” He insisted that “[f]irst,
any racial classification ‘must be justified by a compelling govern-
ment interest. . . .” Second, the means chosen by the State to effec-
tuate its purpose must be ‘narrowly tailored to the achievement of
that goal.”192

Justice Powell’s opinion emphatically rejected the “role-model”
justification'” advanced by the district court and the court of ap-
peals, both of which viewed the modified layotf procedure as a
means of providing role-models to minority children for the pur-
pose of alleviating societal discrimination. '

The School Board also claimed, as a fallback position, that it
adopted the layoff provision to remedy prior hiring discrimina-
tion.!®® While declining to examine the specific facts advanced by
the School Board as proof of discrimination because of the chaotic
state of the record, Justice Powell very pointedly discussed what
kind of factual predicate would insulate a public employer’s athir-
mative action plan from a successful constitutional challenge by non-
minority employees:'*® “In particular, a public employer like the
Board must ensure that, before it embarks on an affirmative action
program, it has convincing evidence that remedial action is war-
ranted. That is, it must have sufficient evidence to justify the con-
clusion that there has been prior discrimination.”'?” Essentially, the
plurality opinion reaffirmed Hazelwood’s Title VI liability analysis
discussed earlier.'®® Significantly, Justice Powell extended it to equal
protection clause claims involving voluntary race-conscious plans.'®
In Justice Powell’s view, had the School Board demonstrated a
statistically significant disparity between the percentage of minority
school teachers hired and the percentage available in the labor pool,
it would have been able to show “a strong basis in evidence for its

wo 438 1.S. at 287-91.

01 448 UU.S. at 498 (Powell, )., concurring).

2 106 8. Ci. at 1846.

103 fd. a1 1847.

104 546 F, Supp. at 1201; 746 F.2d at 1156-57.

105 106 S. Ct. at 1849 (opinion of Powell, J.); id. at 1858-59 (Marshall, j., dissenting).
s Id. al 184748 (opinion of Powell, ].).

107 Id_ at 1848,

108 [, at 1847-48.

109 fd,
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conclusion that remedial action was necessary.”'® The record, how-
ever, did not contain such proof. Ultimately, a majority of the
Justices in Wygant held the layoff provision was unconstitutional
because “as a means of accomplishing purposes that otherwise may
be legitimate, the Board’s layoff plan is not sufficiendy narrowly
tailored. Other, less intrusive means of accomplishing similar pur-
poses — such as the adoption of hiring goals — are available.”!!

The major difficulty with the plurality opinion’s reliance on
Hazelwood lies in its avoidance of the firm rule of actual and pur-
poseful intent laid down in Washington v. Davis}'? As discussed
carlier, that case flatly rejected impact as proof of discrimination.
Although the Court in Washington v. Davis and subsequent cases did
not dismiss impact as irrelevant,'? it never diminished the impor-
tance of intent as the sine qua non of an equal protection clause
violation. In looking to Hazelwood, the four Justices in the Wygant
plurality were clearly saying that whatever evidence satisfies Title
VII's impact theory will also provide sufficient proof that “the em-
ployer had a strong basis in evidence for its conclusion that remedial
action was necessary.”''

The principle that satisfying the burden of proof associated
with Title VII's impact theory also provides a sausfactory factual
predicate for a voluntary plan under the equal protection clause
drew the support of the three dissenting Justices as well. Although
the dissenters did not address the factual predicate issue directly,
their earlier opinions, especially in Bakke and Fullilove, leave no
doubt that they would endorse this principle.''® Unlike the Justices
in the plurality opinion, however, they refuse to accept “strong
evidence” as a limiting principle in fashioning an acceptable factual
predicate for remedial purposes.

Wygant is a case in which a scorecard tallying up the Justices’
votes tells very little about its true significance. A scorecard would
simply show that a majority of the Justices voted to strike down the
layoff provision, apparently agreeing that it was not sufficiently

1 Id, at 1848,

M fd, at 1852,

112 See supra notes 28-30 and accompanying text

15426 U.S. 229 (1976).

106 8. Cr. a1 1848,

1+ Fullilove, 448 U.S. a1 457-73 (opinion of Burger, C.J., in which White, J., joined); id,
at 517-22 (opinion of Marshall, )., in which Brennan, ]., Powell, ], and Blackmun, ]., joined);
Bakke, 438 1.5, at 355-62 {opinion of Brennan, J., in which Marshall, J.. White, J., and
Blackmun, J., joined}.
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narrowly tailored. What it overlooks is that eight of the Justices (1)
endorsed race-conscious hiring and promotion criteria in voluntary
affirmative action programs in the public sector, (2) confirmed that
a judicial, administrative, or legislative finding of discrimination was
not a constitutionally required factual predicate, and (3) agreed on
a “minimum floor” for an acceptable factual predicate, to wit, sta-
tistical evidence of a disparate impact resembling Hazelwood's.

Unfortunately, their consensus disintegrated upon further con-
sideration of the factual predicate issue. Key questions remain un-
answered. How great an imbalance is needed to show “evidence of
long-lasting and gross disparity” between the race or gender com-
position of the employer’s work force and that of the local labor
pool? Is the need for a racially diverse and gender-balanced faculty
an acceptable predicate for an affirmative action plan? If either
need is, can other employers in different settings make a similar
claim?

3. Are Johnson and Wygant Really Saying the Same Thing?

After Weber and fohnson on the one hand, and Wygant, on the
other, a public sector employer wanting to implement an affirmative
action program has two questions to ponder: under Titde VII; is
there a “manifest imbalance in traditionally segregated job cate-
gories,” and under the equal protection clause, is there “a strong
basis in evidence” resembling Hazelwood's to conclude that it has
engaged in prior discriminatory conduct? As noted above, a per-
suasive argument can be constructed that fohnson has made the
“traditionally segregated job categories” prong of the Weber formula
essentially irrelevant. An additional argument can be made that
Wygant’s “strong basis in evidence” is simply reformulation of Weber's
“conspicuous imbalance.” In both cases, the Court used the two
formulae to direct a comparison between the racial or gender com-
position of the employer’s work force and the labor pool from which
it drew its employees. In both cases, the formulae strongly suggest
that impact alone protects an employer’s decision to implement a
race/gender-conscious program.

Despite this common bond between the two sets of cases, a
subtle tension arises from their differing approaches to the concept
of the appropriate labor pool. In Wygant, both general population
figures and minority pupil ratios were hardly relevant to deciding
the availability of qualified minority teachers. The Court’s insistence
upon reference to “the racial composition of the qualified public
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school teacher population in the relevant labor market”!'® had an
unmistakable ring of common sense to it. A school district cannot
be expected to hire minority teachers if none are available, On the
other hand, if the Court in Weber had looked to the percentage of
qualified black craftworkers in the skilled labor pool surrounding
the Kaiser plant, the “conspicuous imbalance” would have dimin-
ished, if not disappeared entirely. Similar arguments existed in

Johnson given the very small percentage of women in the skilled
labor pool and the low employee turnover.

Why the difference in approach between Weber and Johnson, on
the one hand, and Wygant, on the other? Admittedly, the Court’s
analysis can be faulted from a strictly logical perspective. On an
intuitive level, however, it does not scem unreasonable. On a prac-
tical level, it seems compelling.

_ The Court’s analysis in each case produced a rough justice.
After Weber, Kaiser was free to conduct a training program, en-
abling unskilled blacks and whites to improve their economic status
and qualify for significantly higher paying jobs. The Court’s deci-
sion in no way compelled or even encouraged Kaiser to promote
unskilled or less than qualified employees into these jobs. If the
Court had required the racial composition of the training program
to mirror the racial composition of the labor pool of qualified craf-
tworkers, the Court would have allowed the skilled trades positions
at the Kaiser plant to remain virtually all white. The use of straight
seniority as the determining criterion for eligibility would have
severely limited the entry of blacks. At best, their entry into the
skilled trades positions would have progressed in slow, incremental
steps. The Kaiser 50/50, white/black ratio accelerated the main-
streaming of blacks into the American economy, which was, after
all, the overriding goal of Congress in enacting Title VII. Although
Congress had no similar, expressed goal with respect to women in
enacting Title VII in 1964, certainly Congress’s amendments in
1972 and its failure to disapprove any of the Court’s gender-dis-
crimination decisions justify extending the Weber rationale 10 women
in fohnson.

On the other hand, the Court would have affirmatively frus-
trated the goal of integrating blacks and women into the mainstream
of the American economy in Wygant if it had permitted a compar-
ison based on the general population statistics or minority pupil

18106 S. Cr. at 1847 (quoting Hazelwood, 433 U.S, a1 308),
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ratio. The obvious result would have been a hiring of minorities
for the sake of numbers. Quality and competence would have suf-
fered. This result, in turn, would have certainly fueled public resis-
tance to affirmative action and increased racial friction.

B. Beyond the Factual Predicate: Socielal Discrimination as @
Justification for Race/Gender-Conscious Employment Decisions

One of the problems that has plagued the Court’s affirmative
action jurisprudence since its inception has been the treatment of
societal discrimination, i.e., discrimination by institutions over which
the employer has no control, such as schools, other employers, and
unions. As a general observation, it is fair to say American law,
whether judge-made or statutory, federal or state, centers on the
concept of individual liability.!'” A defendant is under no obligation
to correct any wrong except one of its doing. Correspondingly, a
plaintiff can obtain no relief unless it has been a victim of the
defendant’s wrongdoing. To some extent the Court has completely
departed from this second observation by interpreting Title VII as
permitting relief for non-victims. A brief mention of three cases will
illustrate this point. In Weber, the Court permitted a private em-
ployer to adopt a voluntary plan benefitting non-victims.!'® In Local
28 of the Sheet Metal Workers' International Association v. EEOC, it held
that section 706(g) did not prevent a district court from ordering

117 See R. PounNp, OUTLINES OF LECTURES ON JURISPRUDENCE 36 (5th ed. 1943). For a
spirited defense of “group” interests as a justification for imposing liability, see Fiss, The Supreme
Couri, 1978 Term — Forward: The Forms of Justice, 93 Harv. L. Rev. | (1979); Freeman,
Legitimizing Racial Discrimination Through Antidiscrimination Law: A Critical Review of Supreme
Court Doctrine, 62 MiNN. L. REv. 1049 (1978). See generally Cowan, Group Interests, 44 Va. L.
Rev, 331 (1958); Cowan, The Impact of Social Security on the Philosophy of Law: The Protection of
Interests Based on Group Membership, 11 RuTcErs L. Rev. 688 (1957); Fiss, A Theory of Fair
Employment Laws, 38 U. Cur. L. Rev, 235, 240-44 (1979); Fiss, The Fate of an Idea Whose Time
Has Come: Antidiscrimination Law in the Second Decade After Brown v. Board of Education, 41
U. Cui. L. Rev. 742 (1974); Greenberg, Race Relations and Group Intevest in the Law, 13 RUTGERS
L. Rev. 503 (1959); Horowitz, The Jurisprudence of Brown and the Dilemma of Liberalism, 14
Harv. C.R.-C.L. L. Rev. 599 (1979); Marshall, A Comment on the Nondiscrimination Principle in
a “Nation of Minorities,” 93 Yare L.J. 1006 (1984).

For criticism of the “group” theory, see Cowan, fnuerse Discrimination, 33 AnaLvsis 10,
12 (1972); Goldman, Limits to the [ustification of Discrimination, 3 Soc. THEORY & Prac. 289
{1975Y; see alse Taylor, Reverse Discrimination and Compensalory Justice, 33 ANaLysis 177 (1973).
See generally Yeazell, Group Litigation and Social Context: Toward a History of the Class Action, 77
CoLum. L. REv. 866 (1977).

1e 443 U.S. 193 (1978).
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relief benefitting individuals who were not themselves the actual
victims of discrimination.!"? In City of Cleveland, it removed a consent
judgment containing such relief from the possibility of any section
706(g) objection. 2

The Court has shown less willingness to depart from the first
observation, however. The doctrine that an employer remains re-
sponsible only for correcting its own discrimination is firmly estab-
lished under Title VII and the equal protection ctause. This premise
underlies the entire factual predicate controversy. How much, and
what kind of, information are necessary before an employer is free
to conclude that it has discriminated in the past?

On occasion, however, an employer may conclude that the race/
gender imbalance in its work force is not of its own doing. Neither
intentional disparate treatment nor unintentional disparate impact
has caused the imbalance. The only factual predicate upon which
the employer can rely in such an instance is the disparate treatment
and disparate impact of institutions over which it has no control,
e.g., schools, other employers, and unions.

An illustration will help to focus the question. In Hazelwood,
the school district argued that the percentage of minority teachers
in its work force was less than the percentage in the area’s labor
pool because a nearby school district with higher salaries, better
working conditions, and more benefits aggressively recruited mi-
nority teachers.!! If this explanation was correct, then the small
percentage of minority teachers in the work force was not traceable
to a violation of either Title VII or the fourteenth amendment.

Assume the correctness of the school district’s position, but also
assume that in response to steadily increasing minority enrollment,
the district decides to adopt a race-conscious hiring and promotion
plan. Can it lawfully do so? This illustration is not purely hypo-
" thetical. In some northern states, school districts have implemented
a teacher assignment system that sets the percentage of minority
and non-minority teachers in each school without regard to prior
discrimination. 122

1% 106 S. Ct. 3019 (1986).

120 106 S. Cr. 3063 (1986).

121 Hazelwood, 433 U.S. 299, 310-13 (1977).

122 See Kromnick v. School Dist. of Philadelphia, 739 F.2d 894 (3d Cir. 1984), cert. denied,
469 U.S. 1107 (1985); Caulfield v. Board of Educ.,, 632 F.2d 999 (2d Cir. 1980), cert. denied,
450 U.8. 1030 (1981}); Zaslawsky v. Board of £duc., 610 F.2d 661 (9th Cir. 1979).

The issue of race/gender-conscious hiring and promotion can arise in other public
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The difficulty with the Court’s decisions in this area is their
lack of coherent vision. Two aspects of the Court’s jurisprudence
are particularly unsettling. The first is its inability to reach a con-
sensus concerning the remediation of societal discrimination under
the equal protection clause. The second is its unwillingness to ac-
knowledge that Title VII's disparate impact theory of hability is
premised upon societal discrimination — not employer discrimi-
nation.

1. Societal Discrimination and the Equal Protection Clause

In Bakke, the medical school adopted its special admissions
program in part to compensate for years of societal discrimination,
which limited the access of minority group members to higher
education. This societal discrimination, in turn, deprived minority
children of much needed role-models. Justices Brennan, Blackmun,
Marshall, and White readily accepted the remediation of societal
discrimination as an “important government interest.”'? Relying
heavily on sociological data showing the long-standing exclusion of
blacks from the medical profession and the still lingering effects of
segregated schooling, the so-called “Brennan” group Justices lauded
the medical school’s efforts to overcome the debilitating residuum
of years of unequal treatment.

Justice Powell rejected that position, fearful that its acceptance
would lead to a parceling out of government benefits “to whatever
groups are perceived as victims of societal discrimination . . . a step
we have never approved.”'?! At the same time, however, Justice
Powell distinguished remediation of societal discrimination from
the state’s compelling interest in the promotion of a racially diverse
student body. The issue of the constitutionality of state efforts to
remedy societal discrimination ultimately remained unresolved in

employment contexts as well. The courts have generally agreed that such relief is necessary
to assist law enlurcement agencies in their operational needs. See Talbert v. City of Richmond,
648 F.2d 925, Y31 (4th Cir. 1981), cert. denied, 454 U.S. 1145 (1982); Detroit Police Officers
Ass'n v. Young, 608 F.2d 671, 695 (6th Cir. 1979), cert. denied, 452 U.S. 938 (1981); Bridgeport
Guardians, Ine. v. Members of the Bridgeport Civil Serv. Comnr'n, 482 F.2d 1333, 1341 (2d
Cir. 1973), cert. denied, 421 U.S. 991 (1975). See generally U.S. Comm'n oN Civit. RIGHTS,
COoNFRONTING RaciaL IsoLaTion N Mrami 290, 326-27, 332-39 (1982); U.S. ComMm'N ON
Civit RicuTs, Who Is GuarDING THE GUARDIANS: A REPORT ON PoLICE PracTICcES b (1981);
Nole, Race As An Employment Qualification to Meet Police Depariment Operational Needs, 34 N.Y. U.
L. Rev. 413 (1979).

123 Bakke, 438 U.S. at 357-62 (opinion of Brennan, ].}.

24 Id, at 310 (opinion of Powell, J.).
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Bakke because the four Justices in the so-called “Stevens” group
rested their opinion on statutory rather than constitutional
grounds,'#? '

Until Wygant in 1986, the Court did not have another oppor-
tunity to consider the issue of societal discrimination and the em-
ployment-related role-model justification for race/gender-conscious
affirmative action programs. In Fullilove, the Court accepted the
United States’ position that the MBE provision was remedying prior
government discrimination in contracting.'? In United States v. Para-
dise, the district court imposed a one-for-one promotion quota to
remedy Alabama’s deliberate exclusion of blacks from state trooper
Jobs.'¥” Wygant, on the other hand, squarely presented the issue of
remedying societal discrimination because the Jackson School
Board’s primary justification for Article XII was the need to retain
minority teachers as role models in order to alleviate the effects of
societal discrimination. Justice Powell’s plurality opinion, in which
Chief Justice Burger and Justice Rehnquist joined, rejected that
justification: “This Court never has held that societal discrimination
alone is sufficient to jusufy a racial classification. Rather, the Court
has insisted upon some showing of prior discrimination by the
governmental unit involved before allowing limited use of racial
classification in order to remedy such discrimination.”!28

Justice Powell's emphatic rejection of the role-model theory
rested on several different fears. First, the theory had “no logical
stopping point” and would have required year-to-year calibrations
of the sort the Court had eschewed in other cases. Second, the
theory had the potential to justify Brown-like segregation based on
the idea that black students were better off with black teachers.
Third, the concept of societal discrimination was “too amorphous,”

24 I, at 408-21 (opinion of Stevens, ].).

20448 U.S, at 463-68, 473-82 (opinion of Burger, C.J.}; id. at 497-506 (Powell, J.,
concurring); id. at 520-22 {Marshall, J., concurring).

127 107 8. Ct. at 105864,

28 106 S, Cu, at 1847, Gencerally speaking, the lower courts had rejected the role model
concept when it was raised to justify assigning black teachers and administrators to black
schools. E.g., Linited States v. School Dist. of Omaha, 521 F.2d 530 (8th Cir. 1975), cert.
denied, 423 U.S. 946 {1975); Morgan v. Kerrigan, 509 F.2d 580 (Ist Cir. 1974), cert. denied,
421 U.5. 963 (1975); Diuz v. San Jose Unified School Dist,, 518 F. Supp. 622 (N.D. Cal.
1981}, aff'd, 705 F.2d 1129 {9 Cir. 1983), rev'd, 733 F.2d 660 (9th Cir, 1984); Reed v.
Rhodes, 455 F. Supp. 546 (N.D. Ohio 1978), aff"d in part and remanded, G07 F.2d 714 (6th
Cir. 1979), cert. denied, 445 U.S. 985 (1980); Arthur v. Nyquist, 415 F. Supp. 904 (W.DLN.Y.
1976), medified, 573 F.2d 134 (2d Cir.), cert. denied, 439 U.S. 860 (1978). But see Kromnick v.
School Dist. of Philadelphia, 739 F.2d 894 (3d Cir. 1984), cert. denied, 469 U.8. 1107 (1985);
Evans v. Buchanan, 582 F.2d 750, 773 (3d Cir. 1978), cert. dented, 446 U.S. 923 (1980).
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and “insufficient” and “over expansive.”'* Justice O’Connor simi-
larly rejected the concept in her concurring opinion.'®

The views of these four Justices in Wygant are counterbalanced
by the view of Justices Brennan, Marshall, Blackmun, and Stevens.
The first three Justices did not specifically address remediation of
societal discrimination in Wygant, resting their dissent instead on
the important government purpose of “preserving the integrity of
a valid hiring policy.”'¥! There is no reason to suspeci, however,
that they have changed their view since Bakke in which they specif-
ically endorsed such a purpose:

[O]ur prior cases unequivocally show that a state govern-
ment may adopt race-conscious programs il the purpose
of such programs is to remove the disparate racial impact
its actions might otherwise have and if there is reason to
believe that the disparate impact is itself the product of
past discrimination, whether its own or that of society at
large. 132

In contrast to the other dissenting Justices, Justice Stevens com-
mented upon the remediation of societal discrimination. Not per-
suaded by the fears chronicled in Justice Powell’s plurality opinion,
Justice Stevens found two constitutionally acceptable purposes
served by the layoff provision: the educational soundness of “multi-
ethnic representation on the teaching faculty” and the retention of
recently recruited minority teachers.!®® He linked both of these
purposes to remediation of societal discrimination:

122 106 S, Ct. at 1847-48. Wygant struck down a layofl provision in a voluntary affirmative
action program. Arguably, its holding may also call imo question orders entered in deseg-
regation cases in which the courts overrode seniority provisions to protect recently hired
miinority teachers, most of whom had obtained their jobs as a result of other provisions in
the courts’ orders imposing hiring goals. E.g., Arthur v. Nyquist, 712 F.2d 816 (2d Cir. 1983),
cert. denied, 467 U.S. 1259 (1984); Morgan v. O'Bryant, 671 F.2d 23, 24-28 (1st Cir. 1982),
cert, denied, 459 U.S. 1059 (1983).

These cases can be distinguished, however. In the school desegregation cases, the inter-
ests at stake are not simply those of the recently hired minority teachers. The Morgan court
observed that “the victims here are the black school children, not the possible hiring discri-
minatees . . .." 671 F.2d at 27; accord Arthur, 712 F.2d a1 822 (teachers’ security rights modified
“in order 1o vindicate the constitutional rights-of the minority children.”}; Zaslawsky v. Board
of Educ., 610 F.2d 661, 664 (9th Cir. 1979) (“The focus of this action ol the school board is
to enhance the educational opportunities available to the students,” not Lo eliminate discrim-
ination in employment.).

106 8, Gt ar 1854-55 (O’Connor, ]., concurring in part and concurring in the
Jjudgment).

131 Id. at 1863 (Marshall, ]., dissenting).

432 438 U.S. at 369 (opinion of Brennan, }.) (emphasis added).

132 106 8. Ct. at 1868 (Stevens, |., dissenting).
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[T)he fact that persons of different races do, indeed, have
differently colored skin, may give rise to a belief that there
is some significant difference between such persons. The
inclusion of minority teachers in the educational process
inevitably tends to dispel that illusion whereas their exclu-
sion could only tend to foster it.'?

1M Jd. at 1869, 1t is perplexing that Justice Stevens failed to discuss — or even cite —
related Supreme Court precedent and significant social science studies.

On a number of occasions in school desegregation cases, the Court has acknowledged
the importance of a racially integrated lzculty in achieving a unitary school system. Dayton
Bd. of Educ. v. Brinkman, 443 U.S. 526, 539-40 & n.11 (1979); Columbus Bd. of Educ. v.
Penick, 443 U.S. 449, 460 (1979); Swann v. Charlote-Meckienburg Bd. of Educ., 402 U.S.
1, 1B=20 (1971}, It has stressed that an integrated faculty exists for the benefit of students,
not minerity teachers. United States v. Montgomery County Bd. of Educ., 395 U.8. 225,
231-32 (1969); Rogers v. Paul, 382 U.5. 198, 200 (1965); Bradley v. School Bd., 582 U.5.
103, 104-05 (1965). In turn, several appellate courts have emphasized the importance of the
“role model” concept in approving race-conscious transfers of teachers and modification of
seniority provisions. Kromnick v. School Dist. of Philadelphia, 739 F.2d 894, 906 (3d Cir.
1984), cert. denied, 105 S. Ct. 782 (1985); Morgan v. O'Bryant, 671 F.2d 28, 27 (1st Cir. 1982),
cerl, denied, 459 U.S. 1059 (1983). But see cases cited supra note 129.

Voluminous social science studies stress the important role minority teachers play in the
intellectual and social development of minority pupils. £.g., M. CHESLER & P. SBECAL, CHAR-
ACTERISTICS OF NEGRO STUDENTS ATTENDING PREVIOUSLY ALL-WHITE ScHooLs 1N TUE DEEP
Sourh (1967); R.L. Crain & R.E. Manarp, THE INFLUENGE OF Hicn Scnool Racial Com-
POSITION ON BLACK COLLEGE ATTENDANCE AND TEST PErvorMance (1978); G.A. FOREHAND
& M. Racosta, A Hanvsook For INTEGRATED ScrooLING 11=12 (1976); G, Gav, DiFrER-
ENTIAL Dyanic INTERACTION OF BLack AND WHITE TEACHERS WITH BLack aND WHITE PupiLs
1N REGENTLY DESEGREGATED SociaL STUDIES CLASSROOMS: A FuncTION OF TEACHER AND
Pupil, ETunicrry: A FinaL Rerory (1974); R.G, Briocg & C. Jubp, THE DETERMINANTS OF
EnucaTional Outcomes: I'uE Errects oF FaMiLies, PEERS, TEACHERS AND ScuooLs {(1979);
R. MAYER ET al., THg IMPacr oF Scrool DESEGREGATION 1N A SOUTHERN CiTy: A Cask
STuDY IN THE ANALYSIS oF EpucarioNal PoLicy (1974); M. WEINBERG, MINORITY STUDENTS!
A RESEARCH Areratsal 240 (1977); 6 W. HawLey, AssESSMENT OF CURRENT KNOWLEDGE
Anour THe EFFECTIVENESS OF ScHooL DESEGREGATION STRATEGIES B6-87 (1981); EfFrcrive
ScHOOL DESEGREGATION: STUDIES IN THE NATIONAL REVIEW PaNEL ON ScHooL DESEGREGA-
TIoN 30 (W.D.  Hawley, ed. 1481); Bosma, The Role of Teachers in School Desegregation, 15
INTEGRATED Epuc. 106 (1977); Coates, White Adult Behavior Toward Black and White Children,
43 Cuip Dev. 143 (1972); Henderson & Long, Academic Expectations of Bluck and White
Teachers for Black and White First Graders, 8 PROC. OF THE 771H ANNUAL CONVENTION OF THE
AM. PSYCHOLOGICAL Ass'N 687-88 (1973); Johnson, Gerard & Miller, Teacher Effectiveness in
the Desegregated Classroom, in H.B. Gerarp & N. MILLER, ScHOOL DESEGREGATION: A LONG-
TerM Stupy (1975); Katz, Seme Motivational Determinants of Racial Differences in Intellectual
Achievements, 2 INT'L ]. Psy. | (1967); Simpson & Erickson, Teacher’s Verbal and Nonverbal
Communication Patterns as a Function of Teacher Race, Student Gender and Student Race, 20(2),
Am. Epuc. Res. J. 183-98 (1983).

There are some studies that dispute the "role model” thesis. E.g., ] .S. CoLeman, EQuaLtry
oF EpucaTioNaL OpPORTUNITY, A SuMMARY RerorT 316-19 (1966); E. HaNushEX, EpUCA-
TioN AND RACE, AN ANALYSIS oF THE EpucarionaL Propucrion Process 78-88 (1972);
Clague, Voluntary Affirmative Action Plans in Public Educativn: Matching Facully Race to Student
Race, 14 ]. Law & Epuc. 309 (1985); Hanushek, Throwing Money at Schools, ]. PoL'y ANALYSIS
& Momr. 19 (1981).
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In sum, the Court as presently composed appears almost evenly
divided over the societal discrimination issue, with Chief Justice
Rehnquist and Justices O’Connor and Scalia condemning a public
employer’s reliance on societal discrimination as a justification for
race/gender-conscious plans and Justices Brennan, Marshall, Black-
mun, and Stevens approving it. Two final observations are in order.
First, it is unclear how Justice White currently views this issue.
Although he voted with the Brennan group in Bakke, he has dis-
tanced himself from the group on repeated occasions in other con-
texts. His refusal to join Justice Powell’s plurality opinion in Wygant,
may, however, indicate that he has not accepted that opinion’s
wholesale condemnation of remediation of societal discrimina-
tion. '35

Second, even apart from the remediation of societal discrimi-
nation, the possibility of the Court’s accepting predicates other than
the defendant-employer’s own discriminatory conduct remains vi-
able, in light of the shifting coalitions of Justices. As evidenced by
their opinion in Bakke, Justices Brennan, Blackmun, and Marshall
would accept such other predicates as the need for a racially-diverse
faculty.'*s Conceivably, they would accept a general claim of a need
for a racially-diverse and gender-balanced work force by most em-
ployers. Certainly, Justice Stevens appears to accept such a claim. 37
Likewise, Justice O’Connor has not ruled out the possibility of other
acceptable factual predicates. In Wygant, while condemning reme-
diation of societal discrimination as an acceptable predicate, she
noted that the case did not raise “the very different role of pro-
moting racial diversity among the faculty.”!%8

2. Societal Discrimination and Title VI

The Court almost never raises the subject of societal discrimi-
nation in Title VII cases. In each reverse discrimination case the

15 See infra notes 180-98 and accompanying text.

%9438 U.S. at 362-73 (opinion of Brennan, J., concurring in the judgment in part and
dissenting in parg).

137107 8. Gt at 1460 (Stevens, |., concurring); aceord Sullivan, The Supreme Court —
Comment, Sins of Discrimination: Last Term's Affirmative Action Cases, 100 Hanrv. L. Rev, 78, 96
(1986).

#8106 S. Ct. at 1854 (O’'Connor, j., concurring in part and in the judgment) (in an
asterisked footnote).
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Court has considered, the facts were presented in such a fashion as
to explain the absence of minorities, women, or both, as a conse-
quence of the employer’s acts. Thus, the Court’s attention was con-
sistently directed to the factual predicate offered by the employer
to justify the race/gender-conscious program. The emphasis was
always on what the employer did — not how the infrastructure of
society at large treated minorities and women,

As mentioned earlier, the Court has developed two theories of
liability under Title VII, disparate treatment and disparate im-
pact.'® Disparate treatment looks at the employer’s actual motives;
disparate impact looks at the employer’s practices. The Court has
never explored in any systematic fashion whether its condemnation
of the remediation of societal discrimination as an acceptable factual
predicate is consistent with its ringing endorsement of the disparate
impact theory. 1t has avoided this analysis by using the term “societal
discrimination” without defining it. As noted earlier in discussing
Wygant, the Court obviously equates the term with discrimination
caused by an individual or an entity other than the employer. Such
a definition, however, is far too simplistic to be useful. As one
commentator has astutely pointed out,

“societal discrimination” is nothing more than an accu-
mulation of wrongs on the part of governmental and pri-
vate entities that cannot be identified with particularity at
the present time. But their consequences are no less en-
during because they cannot be so identified. The non-
identifiable nature of the discrimination does not obviate
the government’s valid and substantial interest in redress-
ing its consequences. '*

In other words, the effects of thousands of acts of discrimination
by both public and private entities have assumed a life of their own,
the effects of which are still being felt by women and minorities
today.

Viewed in this fashion, the relation between societal discrimi-
nation and the disparate impact theory is clear. Such racially neutral
requirements as a high school diploma or a particular passing score
on a pen-and-pencil test frequently impact minority-group mem-
bers in a disparate manner because societal discrimination has ham-

139 See supra notes 14-17 and accompanying text.
10 Sedler, Beyond Bakke: The Constitution and Redressing the Social History of Racism, 14
Harv, C.R.-C.L. L. Rev. 133, 157 (1979).
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pered their ability to compete. Ironically, Justice Powell, who so
vigorously condemned the remediation of societal discrimination in
Wygant and Bakke acknowledged this fact directly in McDonnell Doug-
las Corporation v. Green.!"' In referring to the seminal disparate
impact deciston he wrote: “Griggs was rightly concerned that child-
hood deficiencies in the education and background of minority
citizens, resulting from forces beyond their control, not be atlowed
to work a cumulative and invidious burden on such citizens for the
remainder of their lives,”/4?

Weber and fohnson further illustrate the link between societal
discrimination and the disparate impact theory. Initially, the Kaiser
Company hired only skilled craft workers with five years experience.
Because of the craft unions’ overt discrimination, there were almost
no qualified blacks for the Kaiser Company to hire. Although the
race-conscious training program was jointly agreed to by the craft
unions and the Kaiser Company, the evidence pointed solely to the
unions’ discriminatory conduct. Kaiser was remedying the unions’
discrimination and, undoubtedly, the educational deficiencies
caused by the state’s segregated school system.

Jofmson even more dramatically demonstrates the link between
societal discrimination and disparate impact. Justice Brennan’s ma-
Jority opinion approved the plan’s implementation based on general
labor pool statistics. Yet it is hard to imagine that many of the
women in the labor pool, which was made up of 36.4% female
workers, were eager or even willing to take jobs involving the kinds
of heavy and dirty manual labor the feeder positions to the road
dispatcher’s job required. Societal constructs were more responsible
for the absence of women from these jobs than any conduct, inten-
tional or unintentional, by the state transportation agency.

These observations concerning the link between societal dis-
crimination and disparate impact, moreover, are indirectly rein-
forced by the previous analysis of the factual predicate issue under
Title VII. As noted, Johnson emphasized the manifest imbalance
prong of the Weber formula to such a degree that the “traditionally
segregated job categories” prong has disappeared. Joknson contains
no requirement that an employer look behind the statistics to de-
termine whether it, the marketplace, the educational system or any
other institution has caused the imbalance.

Higll U.S. 792 (1973).
112 Id, at 806.
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3. Does the Court’s Different Treatment of Societal
Discrimination Under the Equal Protection Clause and Title
VI1I Make Sense?

As the foregoing analysis demonstrates, when the Court ap-
proves of a public employer’s reliance upon statistics reflecting dis-
parate impact and disapproves of the same employer’s desire to
remedy societal discrimination, it is behaving in a schizophrenic
manner. Societal discrimination causes disparate impact and there-
fore, from standpoints of both logic and fairness, should be a per-
missible predicate for remediation as well. Justice Powell’s concern
that recognition of societal discrimination as an acceptable predicate
would lead to plans that are “over expansive” can be satisfied by
the requirement that the plans have a limited impact on innocent
employees.!*3

Furthermore, the Court’s condemnation of societal discrimi-
nation in equal protection clause cases makes little sense in light of
the factual predicate analysis discussed earlier. As shown, at a min-
imum, there is a five-Justice consensus that evidence sulficient to
satisfy Hazelwood's prima facie case standard will also satisty Wygant's
demand for “a strong basis in evidence.” If impact resembling Ha-
zelwood’s establishes a prima facie case, a public sector employer is
free to correct that impact without proof of its own culpability. Once
again, remediation of societal discrimination is the underlying pur-
pose of the plan, not remediation of a discriminatory practice spe-
cifically traceable to the employer.!#

1II. A Courr DIVIDED

Introduction

As demonstrated by the preceding discussion of the issues sur-
rounding the factual predicate needed by a public employer to

U3 Weber, 443 U.S. at 208-09. Regardless of (1) whether the case involves court-ordered
race/gender-conscious relict or a voluntary program with these features or (2) whether the
case turns on the equal protection clause or Title VII, the Court always examines the impact
of the challenged plan on “innocent employees,” i.e., non-minority employees who are in no
wiy responsible for the employer’s discriminatory conduct. In cach case, it examines the
same three questions it first considered in Weber: does the plan require the discharge of non-
minority employees and their replacement by minority employees? Does the plan establish
an absolute har to the advancement of white employees or applicants? s the plan designed
to maintain racial balance or simply eliminate raciat imbalance? fd. at 208-09. Wygan! is the
only case in which the Court has found an impact sulficiently draconian to void the plan.
106 8. Cr. at 1851-52.

144 See supra notes 15-24 and accompanying ext,
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implement a race/gender-conscious plan and the remediation of
societal discrimination as an acceptable predicate, the Court’s affir-
mative action opinions betray a general institutional instability. Part
111 of this article examines the ideological splintering of the Court
that has led to this problem. Before turning to this analysis, how-
ever, it is necessary to confront a threshold question: What is to be
gained by analyzing the divisions on the Court? Is it not enough to
simply examine the past and look to the future? Three considera-
lions prompt a negative response. First, the analysis in Part Il
describes the impact of the Court’s fractured jurisprudence on two
critical issues: the employer-specific, factual predicate for race/gen-
der-conscious plans and the remediation of societal discrimination
as an acceptable factual predicate. It does not explain why the Court
has failed to reach a consensus. Second, to say simply that the
absence of a consensus is attributable to different and shifting ju-
dicial philosophies does a disservice to the Justices by merely label-
ing their jurisprudence, not exploring it. Third, this discussion will
contribute to examinations of the jurisprudence of the Justices in
the context of other issues, leading ultimately to a better under-
standing of each Justice’s overall constitutional ethos. '
Essentally, there are two core groups of Justices, one “liberal”
and one “conservative.”!*8 The liberal group has a slight numerical

15 Hopefully, this analysis will also assist practicing attorneys who litigate reverse dis-
crimination cases. Because of the divisions on the Court, the lower courts will be particularly
interested in learning how a challenged race/gender-conscious program corresponds to the
views of the particular Justices. ’

16 It is interesting Lo speculate how far and how deep this liberal/conservative division
runs. [n the 1986 Term, the Term the Court decided Paradise and Johnson, Justice Brennan
and Chief Justice Rehnquist took opposite positions in 86 cases. The lineup of the other
Justices is also illuminating. Justice Scalia voted with the Chief Justice in 84% of the cases;
Justice White, 80%; and Justice O'Connor, 72%. Justice Marshalt voted with Justice Brennan
in 97% of the cases; Justice Bluckmun, 70%; and justice Stevens, 62%. Natl L.J., Aug. 17,
1987, at §-3, col. 1. See also infra note 159.

The considerable unanimity of the Court in other civil rights cases graphically illustrates
the divisiveness of reverse discrimination cases handed down in the 1986 Term. In St. Francis
College v. Al-Khazraji, 107 5. Cr. 2022 (1987) and Shaare Tefila Congregation v. Cobb, 107
5. Ct. 2019 (1987), the Court unanimously expanded the scope of section 1981 or 1982
coverage, holding that the statute protected “identifable classes of persons who are subjected
tv intentional discrimination solely because of their ancestry or ethnic characteristies.” St.
Francis College, 107 8. Ct. at 2028, In City of Pleasant Grove v. United States, 107 8. C1. 794
(1987}, the Court by a 6-3 vote held that a city’s refusal to annex a black neighborhood
violated section 5 of the 1965 Voting Rights Act. Justice White is the author of all three
opinions. Finally, in Board of Directors of Rotary Int'l v. Rotary Club of Duarte, 107 8. Ct.
1940 (1987), seven Justices, two Justices having recused themselves, rejected a first amend-
ment chailenge 10 a California public accommodations statute prohibiting gender discrimi-
nauon.
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edge over the conservative group, but neither can consistently com-
mand a majority of votes. Thus, both groups must carefully craft
their opinions to win the support of the nonaligned Justices. The
practical necessity of compromise leads to opinions whose control-
ling principles are expressed in the most general of terms. Fur-
thermore, the hesitancy of the nonaligned Justices concerning even
these general principles often leads them (1) to refuse to join the
majority or plurality opinion altogether, simply joining in the judg-
ment; (2) to join only parts of the majority or plurality opinion;
and/or (3) to file separate concurring opinions expressing their
disagreement with the majority or plurality opinion. Consequently,
the principles expressed in these cases are often too vague to be
useful and too qualified to be of weighty precedential value.

Although the terms “liberal” and “conservative” are often noth-
ing more than labels substituting for analysis, their designation here
has a precise meaning. Their content is determined by reference to
the earliest race-conscious cases to reach the Court, Bakke and Ful-
lilove under the equal protection clause and Weber under Title VIL.
“Liberal” describes the jurisprudence of those Justices who look to
the “spirit” of Title V11 which the Weber Court found so persuasive.
When a state uses race to benefit minorities rather than to stigmatize
them, “liberal” camp Justices strenuously argue in favor of applying
the intermediate test rather than the strict scrutiny test under the
equal protection clause. The core principles of their statutory and
constitutional jurisprudence are animated by two overriding con-
cerns: a firm desire to encourage employers to implement race/
gender-conscious programs voluntarily, and a general solicitude for
such programs because they bring long excluded groups into the
economic mainsiream.

“Conservative” describes the jurisprudence of those Justices
who reject Weber’s reliance on the “spirit” of Tite VII and who
argue that both the plain language of the statute and its legislative
history flatly contradict the majority opinion, Despite stare decisis,
the conservative Justices remain ready to overrule Weber. “Conser-
vative” camp Justices insist that racial classifications, whether used
to benefit or to stigmatize minority group members, are subject to
the strict scrutiny test under the equal protection clause because of
their inherently pernicious character. These core principles reflect
an odd mixture of restraint and activism: restraint because these
Justices insist upon a strict adherence to the literal language of Title
VII's legisiative history; activism because they reject stare decisis and
so aggressively review the state’s factual predicate and the structure
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of the race/gender-conscious plan to determine its impact on non-
minority employees and applicants.

Even in the context of these definitions, however, the terms
“liberal” and “conservative” are nuanced. They are used here to
provide an analytical framework — not to straightjacket the Justices
and their decisions in this complex area.

The liberal camp is led by Justice Brennan with Justices Mar-
shall, Blackmun, and Stevens being key players. Because the first
three Justices generally vote as a bloc, they are considered together.
The conservative camp is essentially a three-Justice bloc consisting
of Chief Justice Rehnquist and Justices Scalia and White. Because
Chief Justice Rehnquist and Justice Scalia share a common analytical
approach, they are discussed as a unit. Justice White is analyzed
separately along with Justice Stevens to illustrate how their evolving
jurisprudence has contributed to the Court’s doctrinal instability.

With the Court roughly divided concerning the core principles
governing the statutory and constitutional antidiscrimination
norms, the views of Justice Powell and Justice O’Connor became
critical. They have been the Court’s “free agents,” voting with the
liberal camp on some occasions and with the conservative camp on
others. It remains to be scen whether Justice Kennedy will follow
Justice Powell’s lead in this respect or more closely align himself
with the views of either camp.

A. Justices Brennan, Marshall, and Blackmun: The Liberal Camp

Baseball buffs remember with fondness “Tinker to Evers to
Chance,”'*? a fabled combination of three players who never missed
a double play. “Brennan to Marshall to Blackmun” is the fabled
combination of the Court’s liberal camp. In not one of the nine
affirmative action cases have they voted to strike down the race or
gender-conscious program under review.

1. Title VII Cases

The first famous “throw” of the threesome is, of course, Weber.
Faced with a statute that on its face invalidated the Kaiser program

17 “These are the saddest of possible words,/ ‘Tinker to Evers to Chance.'/ I'ric of bear
cubs, and flecter than birds,! “Tinker to Evers to Chance.’/ Ruthlessly pricking our gonfalon
bubble,/ Making a Giant hit inte a double — Words Lhat are weighty with nothing but
trouble:/ Tinker to Evers o Chance.”” F.P. ApaMs, BaseBaLL's SAp LEXICON, quoted in Flood
v. Kuhn, 407 U.S. 258, 264 n.5 (1972).



December 1988] AFFIRMATIVE ACTION 49

and thousands of others just like it in both the public and private
sector,'® Justice Brennan in Weber rejected the statute’s plain mean-
ing in favor of its “spirit.” 49 Weber is the catalyst for the two concerns
just described as underlying the liberal camp’s core principles. First,
in enacting Title VII Congress’s overriding goal was to integrate
blacks into the mainstream of the American economy. Second, vol-
untary action by employers was central to achieving Congress’s
goal.!5¢

There was some early disagreement among members of the
liberal camp, however. Justice Blackmun favored a more rigorous
“arguable violation” approach to the factual predicate issue instead
of the majority opinion’s “racial imbalance” approach. By joining
Justice Brennan’s opin