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LABOR RELATIONS LAW

I. REPRESENTATIONAL AND QORGANIZATIONAL ACTIVITY

A. *Misuse of Official National Labor Relations Board Documents in
Certification Elections: C.]J. Krehbiel Co. v. NLRB!

Section 9(c) of the National Labor Relations Act (the “Act”)
provides that upon the stipulation of a union and an employer, or
upon the National Labor Relations Board's (the “NLRB” or
“Board”) determination that there is a dispute regarding umon
representation, a representation election shall be held.? A represen-
tative union elected by a majority of the appropriate employee
group becomes that group’s exclusive collective bargaining agent.?
Under section 9 of the Act, the NLRB has extensive responsibility
for providing election procedures and has broad discretion in de-
termining when an employer’s or union’s actions have jeopardized
employees’ freedom of choice.?

In exercising its supervisory power over certification elections,
the Board has held that where a party has altered or embellished a
NLRB document so as to suggest that the NLRB favors one party,
the NLRB will overturn the election.’ In 1954, the NLRB in Alfied
Electric Products, Inc. stated that in the [uture, it would set aside the
results of any election where it found that the successful party had
distributed altered copies of the NLRB’s official election ballot.® In

* By Heidi Schenk, Staff Member, Boston Coulece Law REVIEW.

! 844 F.2d 880, 128 L.R.R.M. 2203 (D.C. Cir. 1988).

¥ National Labor Relations Act §8 9(c)(1}, {4), 20 U.S.C. §8 159(c)(1), (4) (1959). This
note will use the terms “representation election” and “certification election” interchangeably
1o refer (o elections held 1o determine whether employees desire union representation.

3 National Labor Relations Act § 9(a), 29 U.S.C. § 159(a) (1959).

4 | The DEVELOPING Laror Law 309-10 (C. Morris 2d ed. 1983) (citing NLRB v. Sanitary
Laundry, inc., 441 F.2d 1368, 1369, 77 L.R.R.M. 2359, 2360 (10th Gir. 1970)).

5 The DEVELOPING LaBor Law, supra note 4, at 322, See infra notes 6-11 and accom-
panying text for a discussion of the NLRB's treatment of a party’s misuse of an official Board
dlocument during a certification election.

6 109 N.L.R.B. 1270, 1272, 34 L.R.R.M. 1538, 1539 (1954). The NLRB decided that:
in the future [the NLRB] will not permit reproduction of any document pur-
porting to be a copy of the Board's official ballot, other than one completely
unaltered in form and content and clearly marked sample on its face, and upon
ohjection validly filed, will set aside the results of any election in. which the
successful party has violated this rule.

1d.
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‘Allied Electric, a union distributed copies of an election ballot that
had a large “YES” printed to the left of the yes box and an “X” in
the yes box. The union also added an additional line to the bottom
of the ballot that read, “Do not mark it any other way — Mark ‘Yes’
box only.”” The NLRB concluded that, at a minimum, any copy of
an official NLRB election ballot that is altered for campaign pur-
poses tends to suggest that the NLRB approves of the ballot’s con-
tents. Thus, the Board stated that in the future, it would find a
successful party’s use of an altered NLRB ballot in an election to
be per se misleading, regardless of its actual effect on the voters,
and would set aside the election.! The NLRB subsequently ex-
panded the Allied Electric rule to include the alteration of other
official NLRB documents.?

The NLRB generally adhered to the rule that alteration of an
official Board document was per se misleading until 1982, when it
asserted in Midland National Life Insurance Co. that employees are
able to recognize the truthfulness of campaign propaganda and to
discount that which is inaccurate.'® In 1985, the Board expressly
overruled the Allied Electric per se approach in SDC Investments, Inc.
In SDC, the NLRB held that it would not invalidate an election
when an altered official NLRB ballot clearly identified the party
that had prepared the document. The NLRB reasoned that, where
it was clear that one of the parties prepared the altered ballo, it
was unlikely that employees would mistakenly believe that the
NLRB supported that party in the election. If, however, the altered
ballot did not clearly identify the responsible party, the NLRB held
that it would examine the nature and contents of the campaign
material on a case-by-case basis to determine whether the material

71d. at 1271, 34 LR.R.M. at 1538,

81d. at 1272, 34 LR.R.M. at 1539,

? See, e.g., Rebmar, Inc., 173 N.L.R.B. 1434, 1434, 70 L.R.R.M. 1018, 1018 {1968}). In
Relmar, the NLRB set aside an election where a union passed out a handbill consisting of a
portion of the NLRB’s election notice and of statements the union made. /d. The NLRB
stated that its “concern [was] not with the substance of the material added 1o the Board’s
official notice of election, but with the possible impact such a partisan message added to an
official Board document, or copy thereof, might have on the freedom of choice of the voter.”
Id. Thus the NLRB held that, regardless of whether the additions to the election notice were
innocuous, it would set aside the election resulis and direct that a new election be held. Id.
at 1434, 70 L.R.R.M. at 1019, see also GAF Corp., 234 N.L.R.B 1209, 1209-10, 97 L.R.R.M.
1417, 1418 (1978) (NLRB set aside election where union used NLRB letterhead, even though
union's name appeared at bottom of page).

' 263 N.L.R.B. 127, 132, 110 L.R.R.M. 1489, 1493 (1978).
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was likely to mislead voters into believing that the NLRB supported
one party’s position.''

During the Survey year, the United States Court of Appeals for
the District of Columbia in C.J. Krehbiel Co. v. NLRB upheld the
NLRB’s determination that a union’s distribution of an administra-
tive law judge’s decision, embellished with cartoons and campaign
slogans, did not mislead “reasonable employees” into believing that
the NLRB supported the union.'? The court expressed concern,
however, over the NLRB’s use of the phrase “reasonable employee,”
because the phrase indicated that, even in a close election, the Board
would not consider the tendency of an altered NLRB document to
mislead less astute employees. Although the court did not reverse
the NLRB on this issue, the court noted that the Board should
explain its use of the “reasonable employee” standard, if that was
the Board’s chosen standard.!3 Consequently, after Krehbiel, the
NLRB will probably examine the closeness of an election in deter-
mining whether the altered Board document has the tendency to
make employees believe that the NLRB favored one party over
another.

in C.J. Krehbiel Co. v. NLRB, the parties held the certification
election to determine whether the Graphic Communications Inter-
national Union (the “union”) would represent C.J. Krehbiel's
(“Krehbiel”) employees. Krehbiel objected to the union’s distribu-
tion of flyers prior to a certification election.! The union also rep-
resented employees of a nearby firm, Neilsen Lithographic Com-
pany (“Neilsen”), and its status at Neilsen, as well as its ability to
represent the Neilsen employees, became a crucial aspect of both
parties’ campaigns in the Krehbiel election.!?

Two days before the election at Krehbiel, the union distributed
a Hyer containing the remedies section of an administrative law
judge’s favorable decision regarding the union’s charge that Neilsen
had engaged in unfair labor practices. The union embellished the
margins of the decision with cartoons and campaign slogans. Al-
though the union distributed the flyer in an envelope bearing its
name, the document itself was not identified as coming from, or

1 974 N.L.R.B. 556, 557, 118 L.R.R.M. 1410, 1412 (1485).

12 844 F.2d 881, 881, 885, 128 L.R.R.M. 2203, 2204 {).C. Cir. 1988).
18 id. at 885, 128 L.R.R.M. at 2207,

15 Id. at 882, 198 L.R.R.M. an 2204.

5 Id, ar 881, 128 LRR.M. at 2204,
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having been embellished by, the union. The following day, the
union distributed a second campaign flyer, on union letterhead,
identifying the first flyer as “an actual copy of a recommended
notice issued by an N.L.R.B. Administrative Law Judge.” The sec-
ond flyer was also covered with cartoons and partisan slogans. The
certification election was held the next day, and the union prevailed
by two votes.

Krehbiel subsequently filed objections with the NLRB’s Re-
gional Director, alleging that the union’s distribution of the first
campaign flyer misled Krehbiel employees into believing that the
NLRB favored the union. The Regional Director recommended
that the NLRB overrule Krehbiel’s objections.'s Applying the stan-
dard set forth in SDC, a three-member panel of the NLRB first
determined that the flyer did not on its face clearly identify its
source. The Board next evaluated whether the flyer tended to give
employees the mistaken impression that the NLRB supported the
union in the election. The Board found that a “reasonable em-
ployee” would not believe that the margins of a decision written by
an administrative law judge would be filled with partisan slogans, a
five-inch crowing rooster, and other cartoons.!” Moreover, the
NLRB reasoned that employees would recognize that the adminis-
trative law judge’s decision applied to Neilsen, which was not a party
to the upcoming certification election. Finally, the NLRB noted that
the placement and sheer size of the cartoons and campaign slogans
lent weight to the conclusion that they were not a part of the
administrative law judge’s decision, but instead were additions made
by some third party. The Board also concluded, over the objections
of a dissenting Board member, that the second flyer, distributed
one day before the election, clearly identified the first flyer as the
. union’s campaign propaganda.'® Consequently, the NLRB adopted

the recommendations and findings of the Regional Director by a
vote of two to one, and certified the union as the employees’ exclu-
sive collective bargaining representative.'9

In opposition to the Board’s decision, Krehbiel declined to
recognize and bargain with the union, prompting the union to file
an unfair labor practice charge with the NLRB. In response to the
union’s charge, the NLRB issued a complaint against Krehbiel,

% Id, at 882, 128 L.R.R.M. at 2204,
7 Id. at 884, 128 L.R.R.M. at 2206.
'8 1d. at 885, 128 L.R.R.M. at 2207.
9 1d. at 882, 128 L.R.R.M. m 2204.
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alleging that the company violated sections 8(a}(1) and (5) of the
Act. Krehbiel in turn argued that the union was not properly cer-
tified. Krehbiel’'s arguments did not convince the Board, which
granted the union’s motion for summary judgment, stating that
Krehbiel had not raised any special circumstances or previously
unavailable evidence that would require the Board to reconsider its
prior ruling. Thus, the NLRB ordered Krehbiel to recognize the
union as the employees’ exclusive bargaining representative.? Kreh-
biel subsequently asked the United States Court of Appeals for the
District of Columbia to review and overturn the NLRB’s order on
the grounds that the NLRB departed from established Board prec-
edent and that the NLRB’s decision was not supported by substan-
tial evidence.*!

The court of appeals upheld the NLRB’s decision that the
union flyers did not falsely lead employees to believe that the NLRB
supported the union’s position in the certification election.?? The
court first noted that because the NLRB has a great degree of
discretion in its decisions regarding representation elections, the
court could only overturn a Board decision when the party attempt-
ing to have the election set aside could show that the other party’s
conduct interfered with the employees’ freedom of choice “to such
an extent that it materially effected the election.” Thus, the court
stated that if it found that the NLRB had followed established
precedent and that the Board's decision was backed by substantial
evidence, it would defer to the NLRB.**

The court next addressed the issue of whether the NLRB's
decision conformed with Board precedent.?* The court traced the
development of NLRB doctrine surrounding the use of official
NLRB documents in certification elections, and determined that the
NLRB had set forth the current legal standard in SDC Investment,
Inc.?5 In SDC, the NLRB rejected the Allied Electric rule that an
altered NLRB ballot is per se misleading. Instead, the Board in SDC
stated that it would examine the contents and nature of an altered

20 Id. at 882, 128 L.R.R.M, at 2205.

2 fd, a 882-83, 128 L.R.R.M. at 2205. Under sections 10{e) and () of the National
Labor Relations Act, the federal courts have limited review of NLRB decisions regarding
parties’ conduct during certification clections. See Amalgamated Clothing Workers of Am. v,
NLRB, 494 F.2d 818, 827, 73 L.R.R.M. 2323, 2330 (D.C. Gir. 1984).

22 (.]. Krehbiel Co. v. NLRB, 844 F.2d 880, 881, 128 L.R.R.M. 2203, 2204 (D.C. Cir.
1988).

28 [d. a1 882, 128 L.R.R.M. at 2205.

2 Id, at 883-84, 128 L.R.R.M, at 2205-06.

2 /4, at 883, 128 L.R.R.M. at 2205-06.



110 BOSTON COLLEGE LAW REVIEW [Vol. 31:103

official NLRB document to determine whether it tended to mislead
employees only when the document did not clearly identify the
source of the propaganda. The court stated that Krehbiel did not
dispute SDC’s application to its case, but instead argued that the
Board had not followed SDC correctly. According to the court,
Krehbiel asserted that the NLRB’s error was evident when the facts
and the NLRB’s ruling in the present case were compared with the
facts and rulings of pre-SDC cases that SDC did not overrule.2s The
court noted, however, that the earlier decisions of which the NLRB
expressly approved in SDC deviated from the NLRB's per se ap-
proach in Allied Electric. Consequently, the court reasoned that the
NLRB clearly had followed the analytical framework of SDC.27

The court next examined Krehbiel’s claim that the NLRB's
decision was not supported by substantial evidence.?® The court
initially noted that if one more employee had voted against the
union, the union would have failed to obtain the majority it needed
to become the employees’ exclusive bargaining representative.
Thus, the court reasoned, the case merited the NLRB's careful
consideration because the flyers needed to mislead only one voter
to alter the election results.

In determining whether the Board’s decision was supported by
substantial evidence, the court focused upon the Board’s three con-
clusions with respect to the effect of the union’s flyer. First, the
court examined the Board’s conclusion that no “reasonable em-

¥ /d. at 883, 128 L.R.R.M. a1 2206,

7 Id. at 884, 128 L.R.R.M. at 2206. The court stated that;

[wlhile Krehbiel [was] correct in its assertion that the Board in $PC did not
intend tu disapprove all pre-SDC decisions, it failled] to recognize that in the
older decisions specifically approved of in SDC, Associated Lerner Shops of America,
207 N.L.R.B. 348 (1973), and Stedman Wholesale Distributors, 203 N.L.R.B. 30¢
{1973), the Board panels had in practice disregarded the per se rule.

Id.

In Assaciated Lerner Shaps, the union argued that the employer distributed a sample ballot
prior to the election that interfered with the election in violation of the Allied Electric rule.
207 N.L.R.B. 348, 349, 84 L.R.R.M. 1463, 1464 (1978). The Board held that the sample
ballot was unlikely to lead employees to believe that the NLRB endorsed the employer’s
position. /d. Similarly, in Stedman, an employer distributed a sample ballot urging employees
to vote against the union. 203 N.L.R.B. 302, 302, 304, 83 L.R.R.M. 1055, 1056 (1973). The
Board found that the sample ballot distributed by the employer did not constitute a copy of
the ‘official NLRB ballot. /d. The Board noted that the sample ballot made no reference to
the NLRB and was smailer in size than an official ballot. /d. Thus, the Board held that “the
ballot did not give the appearance of an official ballot nor would it have misled employees
into believing that [the] Agency or the Government endorsed a particular choice.” Id.

* C.J. Krehbiel Co. v. NLRB, 844 F.2d 881, 884-86, 128 L.R.R.M, 2208, 2206—07 (D.C.
Cir. 1988). . _
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ployee” would believe that an administrative law judge would in-
clude pdrusan slogans, pictures of crowing roosters and other car-
toons in an opinion. Krehbiel argued that the Board could not
assume that the employees knew what a normal NLRB opinion
looked like, and asked the court to decide the question de novo.2?

The court noted that, because the NLRB’s decision was based
solely on a written record, Krehbiel’s argument had superficial ap-
peal.*® Nevertheless, the Krehbiel court refrained from reaching an
independent conclusion, reasoning that it must give the Board’s
tactual conclusions greater deference than the clearly erroneous
standard that a court of appeals affords a trial court.*’ The court
emphasized that Congress had charged the NLRB with the respon-
sibility of determining whether flaws in the election process had
interfered with the employees’ free choice. Thus, the court reasoned
that its duty to defer to the NLRB was especially great.

The court expressed its concern, however, over the NLRB’s
use of the phrase “reasonable employee” to determine whether the
flyers had a tendency to mislead employees. The court reasoned
that inherent in the adoption of the SDC case-by-case approach to
misleading tendencies was a need to consider the flyer within the
entire context of the election. According to the court, that context
included the possibility that the flyer would mislead less astute
employees, and thus affect the results of a close election. As a result,
the court expressed “puzzlement” over the NLRB’s failure to ex-
amtine whether, in a close election, the union’s distribution of an
altered Board document might have led some of the less capable
employees to believe that the NLRB supported one party.

Noting that the NLRB used the term “reasonable employee”
only once, and that Krehbiel had failed to address dlrectly this issue,
the court held that it would not reverse the NLRB’s decision merely
because the Board used the phrase “reasonable employee.” The
court suggested, however, that the “Board w[ould] doubtless wish
to explicate its decision to apply a ‘reasonable employee’ test in close
elections, if that indeed is the test to which the Board adheres.”

The second of the Board’s conclusions that the Krehbiel court
examined was that Krehbiel’s employees would realize that the ad-

® Id, at 884, 128 L.R.R.M. at 2206.

3 Id. at 884, 128 L.R.R.M. aL 2207.

3 Id. at 885, 128 LRRM. at 2207. The court noted that “Congress has charged the
Board, a special and expert body, with the duty of judging the tendency of electoral flaws to
distort 'the employees” ability to make a free choice,” Id. {quoting Amalgamated Clothing &
Textile Workers v. NLRB, 736 F.2d 1559, 15566-64 (D.C. Cir. [984)).
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ministrative law judge’s opinion concerned the Neilsen dispute,
would know that Neilsen was not a party in the certification election,
and thus would recognize that the cartoons and slogans were not
part of the NLRB’s opinion. The court, assuming arguendo that
Krehbiel's employees knew that the opinion was not related to the
upcoming election, was not convinced that all of the employees
would conclude that the union had added the cartoons to the opin-
ion. The court, however, could not say that the Board’s conclusion
was unreasonable.

The third of the Board’s findings that the Krehbiel court con-
sidered was that the physical size of the cartoons, and their place-
ment on the flyer, would be a further indication to Krehbiel’s em-
ployees that the union added the cartoons and slogans. The court
agreed that, although it was possible that an administrative law
judge would embellish an opinion with a five-inch crowing rooster,
it was unlikely that an employee would conclude that the cartoons
were part of the decision itself.32 Consequently, the Krehbiel court
deferred to the Board and upheld the Board’s decision that the
flyers did not tend to mislead Krehbiel’s employees into believing
that the NLRB favored the union’s position in the upcoming cer-
tification election.®?

The Krehbiel court properly deferred to Board as Congress’
chosen means of safeguarding employees’ rights in certification
elections. Its concern, however, that the Board’s future use of a
“reasonable employee” standard could, in close elections, result in
diminished protection of employees’ free choice is valid. Although
in $DC the NLRB moved away from the rigid, “per se misleading”
approach of Allied Electric, the Board did not intend to relax its
attempts to provide a fair, unbiased environment in which employ-
ees could freely accept or reject union representation. Instead of
resulting in a less stringent review of the parties’ use of altered
official Board documents prior to a certification election, the SDC
rule served as an effective way to distinguish harmless uses of othcial
NLRB documents from uses that infringed on employees’ ability to
exercise their right to make a free and unfettered choice. Thus, in
the future, the NLRB should address the Krehbiel court’s concerns
by avoiding total reliance on a “reasonable employee” standard and,
instead, examining allegedly misleading campaign flyers in the con-
text of the entire election.

32 Krehbiel, 844 F.2d a1 885, 128 L.R.R.M. at 2207.
» [d. at 88586, 128 L..R.R.M. at 2207.
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In C.j. Krehbiel Co. v. NLRB, if one more employee had voted
against union representation, the union would have lost the election.
Consequently, if the union’s flyers improperly swayed one em-
ployee, their distribution resulted in an impermissible outcome.?t
Although the NLRB applied the SDC test to the facts of Krehbiel, it
failed to acknowledge that the closeness of the Krehbiel certification
merited closer and more careful scrutiny. Instead, the NLRB used
a “reasonable employee” standard to determine whether a voter
would believe that an administrative law judge would include car-
toons and campaign slogans in a decision.

The Krehbiel court, however, recognized that, under the SDC
test, the NLRB must examine the altered Board document within
the context of the entire election. Most employers have employees
with varying intellectual capabilities. Less astute employees are cer-
tainly less likely to realize that a party to the election is responsible
for an altered board document, or that the document does not
reflect the NLRB’s position or opinion in the election. In a close
election, the potential misconceptions of less astute employees be-
come much more significant. When, as in the Krehbiel election, the
outcome could have been altered by only one vote, it is critical that
the altered Board document not mislead even one employee.

The Kretbiel court recognized the possible objection that an
approximation of the pre-SDC rule might result if the Board con-
sidered the impressions of less astute employees when an election
was close.®® This, however, is an inadequate objection to the use of
such a standard. The Board has remained dedicated to ensuring
that the election atmosphere encourages employces to make an
independent, well-informed decision about union representation.
The $DC rule, which did away with Allied Electric’s per se misleading
approach, distinguishes between altered official Board documents
that are misleading and those that voters can clearly and easily
identity as propaganda.

In a close election, if an altered Board document misleads one
employee, the results of the election may be skewed. Thus, it may
be necessary for the Board to rule that an altered board document
is per se misleading if, in a close election, the responsible party is
not clearly identified on the document’s face. Such a rute would
allow the Board to continue, in the majority of cases, to distinguish
between harmful and harmless uses of official Board documents.

> Id, ar 884, 128 L.R.R.M. at 2206.
 Id. at 885, 128 L.R.R.M. at 2207.
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In cases where it is difficult to determine whether the altered doc-
ument improperly effected the election results, the rule would err
on the side of- ensuring the employees’ right to a fair election
process. If, in the future, the NLRB does not carefully consider the
perceptions of all employees in determining whether an altered
Board document could have skewed the results of a close election,
the Board will be unable to ensure that employees have an oppor-
tunity to make an informed choice about union representation.

In summary, the court in C.J. Krehbiel v. NLRB upheld the
NLRB’s ruling that flyers distributed by the union did not have the
tendency to mislead reasonable employees into believing that the
Board favored the union.*® The court did, however, express “puz-
zlement” that the NLRB failed to consider the closeness of the
election under the case-by-case analysis mandated by the NLRB in
SDC Investments, Inc. The court’s concern over the NLRB’s reliance
on a “reasonable employee” test in such a close race reflects the
court’s recognition of the continuing need to protect employees’
right to decide freely whether to elect a union as their exclusive
bargaining representative. Because the NLRB is Congress’s chosen
means of protecting employees’ rights in a certification election, the
Krehbiel court properly deferred to the Board.3” In future cases,
however, the NLLRB should ensure a fair and unbiased election
process by carefully examining all of the circumstances surrounding
a party’s distribution of altered Board documents during a certifi-
cation election campaign.

B.*Changed Interpretation of Section 8(f) of the National Labor
Relations Act: Mesa Verde Construction Co. v. Northern
California District Council of Laborers!

Section 8(f) of the National Labor Relations Act (“NLRA” or
“the Act”) authorizes prehire contracts between employees and
unions in the building and construction industries.? Under section

3 fd. at 885-86, 128 L.R.R.M. at 2207.

3 Id. ac 885, 128 L.R.R.M. at 2207,

*By James M. Wilton, Staff Member, Boston CoLLEGE Law ReviEw.

' 861 F.2d 1124, 129 L.R.R.M. 3073 (9ih Cir. 1988) (en banc).

229 U.S.C. § 158(f) (1982). Section 8(f) provides:
It shall not be an unfair labor practice . . . for an employer engaged primarily
in the building and construction indusiry to make an agreement covering em-
ployees engaged (or who, upon their employment, will be engaged} in the
building and construction industry with a labor organization of which building
and construction employees are members . . . because (1} the majority status of
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8(f), an employer may enter into a prehire agreement with a union
before a majority of employees has approved the union as its bar-
gaining representative.® Section 8(f)’s sanction of prehire contracts
1s an exception to provisions of the NLRA that guarantee employees
the right to select their own bargaining representative.* For many
years, the National Labor Relations Board (“the Board”) construed
section 8(f) narrowly, holding that a prehire agreement was merely
a preliminary step to the creation of a full collective bargaining
agreement and, as such, was voidable-at-will once a workforce was
hired.’ In 1978, the United States Supreme Court endorsed this
interpretation of section 8(f).® In 1987, the Board changed its in-
terpretation, holding that a prehire agreement is binding for its
term.” During the Swurvey year, in Mesa Verde Construction Co. v.
Northern California District Council of Laborers, the United States Court
of Appeals for the Ninth Circuit in an er banc decision adopted the
Board’s new interpretation of section 8(f).8

such labor organization has not been established . . . prior to the making of
such agreement, or {2) such agreement requires as a condition of employment,
membership in such labor organization , . . or (3) such agreement requires the
employer to notify such labor organization of opportunities for employment
with such cmployer, or gives such labor urganization an opportunity to refer
qualified applicants for such employment, or (4} such agreement specifies min-
imum training or experience qualification for employment . . . Provided further,
That any agreement which would be invalid, but for clause (1) of this subsection,
shall not be a bar to a petition filed pursuant to section 159(c) or 159(e) of this
title.
Id. (emphasis in original).

329 US.C. § 158(f)(1) (1982).

4+ NLRB v. Iron Workers, Local 103, 434 U.S, 335, 344-45, 97 L.R.R.M. 2333, 2337
(1978) [hereinafter Higdon]; 29 U.S.C. § 157 (1982) (providing that “[e[mployees shall have
the right . . . to bargain collectively through representatives of their own choosing”); see
International Ladies’ Garment Workers’ Union v. NLRB, 366 U.S. 781, 787, 48 L.R.R.M. 2251,
2253 (1961) (§ 157 “assur{es] employees the right ‘to bargain collectively through represen-
tatives of their own choosing.”); NLRB v. Haberman Constr. Co., 618 F.2d 288, 312, 105
L.R.R.M. 2059, 2075 (5th Cir. 1980), modified, 641 F.2d 351, 106 L.R.R.M. 2998 (1981} (right
of employees to select their own representatives is the “most sacrosanct” right guaranteed
under the NLRA).

% Ruttmann Constr. Co., 191 N.L.R.B. 701, 702, 77 L.R.R.M. 1497, 1498 (1971); see R.].
Smith Constr. Co., 191 N.L.R.B. 693, 695, 77 L.R.R.M. 1493, 1495-96 (1971), enforcement
denied sub nom., Local 150, Int'l Union of Operating Eng’rs v. NLRB, 480 F.2d 1186, 1191,
83 L.R.R.M. 2708, 2710 (D.C. Cir. 1973).

¢ Higdon, 434 U.S. at 341, 97 L.R.R.M. at 2336; see Jim McNeff, Inc, v. Todd, 461 U.S.
260, 266-67, 113 L.R.R.M. 2113, 2115 (1983).

7 John Deklewa & Sons, 282 N.L.R.B. 1375, 1377, 124 L.R.R.M. 1185, 1187 (1987),
enforced sub nem., Iron Workers, Local 3 v. NLRB, 843 F.2d 770, 779~-80, 128 L.R.R.M. 2020,
2028 (3d Cir. 1988).

£ 861 F.2d 1124, 1134, 129 L.R.R.M. 3073, 3080 (9th Cir. 1988) (en banc).
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Congress enacted section 8(f) in response to problems encoun-
tered in applying the NLRA to the construction industry.? Prior to
the enactment of section 8(f}, the Act prohibited companies from
bargaining with an uncertified union and, under the Act, a union
could not be certified as a bargaining representative until employees
were hired.'?-Despite the technical illegality of prehire agreements,
the construction industry continued to engage in the practice.'! The
congressional committees that reported on section 8(f) as a pro-
posed amendment to the NLRA recognized that the construction
industry, because it often hired on a project-by-project basis, re-
quired a supply of skilled workers for quick referral.'? The com-
mittees also noted that the nature of the industry’s bidding process
made it necessary for employers to know their labor costs before a
project began.'® Based on these unique characteristics of the con-
struction industry, the committees concluded that Congress should
validate the industry practice of engaging in prehire contracts."

Section 8(f') does not grant prehire contracts the same statutory
protection that collective bargaining agreements enjoy under the
Act. Under a section 9(a) collective bargaining agreement a labor
union is protected by “contract bar” rules that guarantee that a
union’s majority status as collective bargaining representative is free
from challenge for up to three years following a certification elec-
tion.'% Section 8(f), by contrast, contains a final proviso that permits

? 5. Rer, No. 187, 86th Cong., 1st Sess. 28, reprinted in 1959 U.S. Cope Conc. & ADMIN.
News 2318, 2344 [hereinafter SenaTe REPorT]); H.R. REp. No. 741, 86th Cong., 1st Sess. 19,
reprinted in 1959 U.S. Cope Cone. & ApMin. NEws 2424, 2442 [hereinafter House REpoRT].

¥ SENATE REPORY, supra note 9, at 2344; House Reprort, supre note Y, at 2442, see
Chicago Freight Car & Parts Co., 83 N.L.R.B. 1163, 1164-65, 24 L.R.R.M. 1190, 1192
(1949).

It Note, Pre-hire Agreements and Section 8(f) of the NLRA: Striking a Proper Balance Between
Employee Freedom of Choice and Construction Industry Stability, 50 Forouam L. Rev. 1014, 1017
(1982). Before the enactment of section 8(f), the Board's General Counsel recognized the
need for prehire agreements in the construction industry and instituted a policy of not
issuing complaints against construction employers and unions. /d. When private parties
brought complaints, however, the Board continued o enforce the law by declaring prehire
agreements illegal. fd, at 1017 n.22,

12 SeNaTE REPORT, supra note 9, at 2345; House REPORT, supra note 9, at 2442,

13 SENATE REPORT, supra note 9, at 2344-45; House REPORT, supra note 9, at 2442,

" House REPoRT, supra note Y, at 2442, see SENATE REPORT, supra note 9, at 234445,

15 See, e.g., Westwood Import Co., 251 N.L.R.B. 1213, 1216, app. A at 1222, 105 L.R.R.M.
1515, 1518 (1980) (decision of Board citing with approval decision of administrative law
Judge reproduced in appendix A). The Board's “contract bar” rules protect challenges 1o a
union’s continuing majority status for the first three years of an existing collective bargaining
agreement unless the challenge is made during an “open period” of sixty to ninety days prior
to the expiration of the agreement. Id.
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employer, union, or employees to challenge a prehire agreement at
any time by petitioning the Board to decertify the union.!

For many years, the NLRB has interpreted the final proviso of
section 8(f) broadly, holding that a prehire agreement was no more
than a preliminary step to developing a full collective bargaining
relationship.!” Accordingly, the Board held that Congress intended
that section 8(f) agreements should be voidable-at-will by either
party, without need for a certification election to determine if a
union possessed majority support.'® In order for a union to chal-
lenge the repudiation of an agreement, the Board required a dem-
onstration that it had achieved majority status during the life of the
agreement, thereby converting the agreement to a full collective
bargaining contract.!” Under this “conversion doctrine,” the Board
could convert an 8(f) prehire agreement into a 9(a) collective bar-
gaining agreement based on circumstantial evidence and without
holding an employee election.?’ In 1978, in NLRB v. Iron Workers,

15 29 US.C. § 158(f) (1982); see Higdon, 434 U.8. 335, 345, 97 L.R.R.M. 2333, 2337
(1978).

17 Ruttmann Constr. Co., 191 N.L.R.B. 701, 702, 77 L.R. R.M. 1497, 1498 (1971); see R.J.
Smith Constr. Co., 191 N.L.R.B. 693, 695, 77 L.R.R.M. 1493, 1495-96 (1971), enforcement
denied sub nom,, Local 150, Int'l Union of Operating Eng'rs v. NLRB, 480 F.2d 1186, 1191,
83 L.R.R.M. 2706, 2710 (D.C. Cir. 1973). In R.J. Smith, the Board found that the final proviso
of section 8(I') showed that Congress intended to exempt only contractual steps preliminary
to an employer’s acquisition ol o workforce. Id. at 694, 77 L.R.R.M. at 1495, The Board held
that the signatory union had no presumption of majority status; an employer could challenge
the union by repudiating the agreement at any time after employees had been hired. Id. at
695, 77 L.R.R.M. at 1495-96. t

¥ John Deklewa & Sons, 282 N.L.R.B. 1375, 1378, 124 L.R.R.M. 1185, 1188 (1987),
enforced sub nom., Iron Workers, Local 3 v. NLRB, 843 F.2d 770, 779-80, 128 L.R.R.M. 2020,
2028 (3d Cir. 1988); Dee Cee Floor Covering, Inc., 232 N.L.R.B. 421, 422, 97 LR.R.M.
1072, 1073 (1977); sez also D'Angelo & Kahn, Inc., 248 N.L.R.B. 396, 397, 103 L.RR.M,
1470, 1471-72 (1980); G.M. Masonry Co., 245 N.L.R.B. 267, 267, 272, 102 L.R.R.M. 1542,
1542 (1979} (adopting decision of administrative law judge, appended (o the opinion); R,J.
Smitk, 191 N.L.R.B. at 695, 77 L.R.R.M. at 1496.

19 Deklewa, 282 N.L.R.B. at 1378, 124 L.R.R.M. at 1 188. Under the Board's “conversion
doctrine” an 8(f) agreement can “convert” into a 9(a) collective bargaining agreement by a
showing that a signatory union had majority support among employees at some lime during
the effective term of the agreement. Id. For employers with a stable workforce, majority
support must be demonstrated in the work{orce as a whole. Id. at 1979, 124 L.R.R.M. a
1188-89. If un employer hires on a project-by-project basis, majority support must be
demonstrated on each job site. fd. at 1379, 124 L.R.R.M. at 1189. Sez Higdon, 454 U.S. 335,
345, 97 L.R.R.M, 2333, 2337 (1978). .

¥ Deklewa, 282 N.L.R.B. at 1378, 124 L.R.R.M. a1 |188. Evidence that has been consid-
ered relevant in demeonstrating a union’s majority support includes: the presence of an
enforced union security clause, union membership by a majority of employces, the vse of
referrals from an exclusive hiring hall and employee statements and actions indicating union
support. Id.



118 BOSTON COLLEGE LAW REVIEW [Vol. 31:103

Local 103 (commonly cited as Higdon)?! and later in Jim McNeff, Inc.
v. Todd,*? the Supreme Court endorsed the Board’s interpretation
of section 8(f). The Court stated that “the Board’s construction of
the Act, although perhaps not the only tenable one, is an acceptable
reading of the statutory language.”?® Thus, until recently, section
8(f) prehire agreements were subject to an employer’s right to
repudiate the agreement unless the contracting union could dem-
onstrate its majority status.

In 1987, the Board reversed its long standing policy of allowing
the repudiation of section 8(f) prehire contracts. In John Deklewa
and Sons, the Board held that a prehire agreement was binding
upon both parties and was enforceable under the refusal-to-bargain
provisions of the NLRA.2* The Board further held that upon ex-
piration of the agreement’s term, either party may repudiate it; the
signatory union would enjoy no presumption of majority status.?®
The Third Circuit has since upheld the Board’s ruling in Deklewa.?®

During the Survey year, in Mesa Verde Construction Co. v. Northern
California District Council of Laborers, the United States Court of
Appeals for the Ninth Circuit adopted the Deklewa interpretation
of section 8(f), holding that an employer could not unilaterally
repudiate a prehire contract.?” The court, over a strong dissent,
found that the Supreme Court had not definitively construed sec-
tion 8(f) when it endorsed the Board’s pre-Deklewa interpretation.?®
The court, therefore, held itself not bound by stare decisis to uphold
the pre-Deklewa interpretation.?® Consequently, after Mesa Verde, the

2! Higdon at 335, 341, 97 L.R.R.M. at 2335-36.

2 461 U.S. 260, 266-67, 113 L.R.R.M. 2113, 2115 (1983).

2 Higdon, 434 U.S. at 341, 97 L.R.R.M. at 2115,

2 Dehlewa, 282 N.L.R.B. at 1377-78, 124 L.R.R.M, at 1187,

* {d. Although under this holding section B{f} permits either party to terminate its
refationship upon expiration of the prehire agreement, the parties may still be bound to
renew the agreement by contractual obligation. Sheet Metal Workers, Local 20 v. Baylor
Heating and Air Conditioning, 688 F. Supp. 462, 473, 129 L.R R.M. 2108, 2116 (5.D. Ind.
1988} (holding that an interest arbitration clause in the prehire contract bound the parties
to either negotiate a new contract or submit to arbitration); see McNeff, 461 U.S. a1 267, 113
L.R.R.M. at 2115 (“[t]here is a critical distinction between an employer’s obligation under
the [NLRA] to bargain with the representative of the majority of its employees and its duty
to satisfy lawful contractual obligations that accrued after it enters a prehire contract.”)

 Tron Workers, Local 3 v, NLRB, 843 F.2d 770, 779, 128 L.R.R.M, 2020, 2028 (3d Cir.
1988). In upholding Deklewa, the Third Circuit found that the Supreme Court’s endorsement
of the Board's earlier interpretation of section 8(f') was neither definitive nor binding. Id. at
776, 128 L.R.R.M. at 2025.

27 861 F.2d 1124, 1134, 129 L.R.R.M. 3073, 3080 (9th Cir. 1988} (en banc}).

™ fd. a1 1130, 129 L R.R.M. at 3077.

®Id, -
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Board's pre-Deklewa interpretation of section 8(f) is of questionable
precedential value despite its endorsement by the Supreme Court.
Additionally, Mesa Verde raises the larger issue of when courts
should defer to agencies in statutory interpretation.®”

Mesa Verde Construction Company (“the Company”) signed a
prehire agreement with the Northern California District Council of
Laborers (“the Union”) on June 26, 1980.%! The contract established
wages, hours, and working conditions for company laborers and
provided for arbitration of disputes concerning interpretation and
application of the contract’s terms.3? By its terms the contract was
in effect until June 15, 1986. On May 15, 1984, the Company sent
a letter notifying the Union of its repudlauon of the contract. At
that time, the Company was employing union members on a pl‘Q}CC[
in Hercules, California. In late May or early June, following noti-
fication, the Company began a non-union project in Orland, Cali-
fornia. If the prehire contract was still in effect, this project violated
its provisions.*

The Company brought suit in the United States District Court
for the Northern District of California, seeking a declaratory judg-
ment validating the Company’s repudiation of the prehire agree-
ment.3* The district court found in favor of the Company®® and a
panel of the Ninth Circuit affirmed.*® This panel noted that Ninth
Circuit precedent permitted employers who hire on a project-by-
project basis to repudiate prehire agreements as they pertain to
future projects.?” The panel acknowledged the shift in NLRB policy
under the Deklewa decision but asserted that an en banc hearing was
necessary to change circuit precedent.3®

% This chapter will address the narrow issue of whether in Higdon the Supreme Court
held that the Board has statutory authority to interpret section 8(1). The broader policy issue
of whether courts or administrative agencies should be the primary interpretive authority
for regulatory statutes is beyond the scope of this chapter.

3t Mesa Verde, 861 F.2d at 1126, 129 L.R.R.M. at 3074. Also al issue in Mesa Verde was
the validity of the company’s repudiation of a prehire agreement with a carpenter’s union.
Id. Because both agreements were identical regarding the issues before the court, a descrip-
tion of the second agreement is omitted here for clarity.

3 fd.

“id

¥ See Mesa Verde Constr. Co. v. Northern Cal. Dist. Council of Laborers, 598 F. Supp.
1092, 1094, 121 L.R.R.M. 3490, 3491 (N.D. Cal. 1984).

3 Mesa Verde, 598 F. Supp. at 1101, 121 LR.R.M. at 3497.

36 Mesa Verde Constr. Co. v. Northern Cal. Dist. Council of Laborers, 820 F.2d 1006,
1013, 125 L.R.R.M. 2849, 2855 (9th Cir, 1987).

37 Mesa Verde, 820 F.2d at 1012, 125 L.R,R.M. at 2854.

8 Id, at 1013, 125 L.R.R.M. at 2855,
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The Ninth Circuit subsequently granted an en banc hearing in
which it adopted the Deklewa interpretation of section 8(f).** The
issues before the court were, first, whether the court had the power
to adopt the Deklewa ruling in light of existing Supreme Court
precedent and second, assuming the court had the necessary power,
whether it should adopt the ruling.*® The court reviewed the Su-
preme Court decisions in Higdon and McNeff and concluded that
language in those decisions showed that the Supreme Court had
not definitively construed section 8(f), but rather had deferred to
the Board’s interpretation of the statute.#! Consequently, the Ninth
Circuit court held that in accord with precedent it would defer to
the Board’s Deklewa interpretation if that interpretation was a rea-
sonable construction of section 8(f).42

In deciding whether the Deklewa interpretation was a reason-
able construction of the statute, the court first considered the pur-
pose of section 8(f). The court noted that section 8(f) validated
construction contracts with unions having minority status.** This
purpose, the court reasoned, was inconsistent with an interpretation
that permits the unilateral abrogation of contracts if a union does
not have majority status.** The court concluded that the purpose
of section 8(f) was better fulfilled by Deklewa’s non-repudiation
rule.®

The court next considered the Deklewa interpretation in light
of the purposes of the NLRA as a whole. The court noted that
Congress enacted the NLRA as a balance between two competing
interests, the guarantee of employee choice in union representation
and the promotion of industry stability.* Certain provisions of the
NLRA, the court noted, guarantee employees the right to select
their bargaining representatives while other provisions such as the
“contract bar” provisions guarantee labor relations stability.*” The
court noted that a likely interpretation of the final proviso of section

¥ Mesa Verde Constr. Co. v. Northern Cal. Dist. Council of Laborers, 861 F.2d 1124,
1126, 129 L.R.R.M. 3073, 3074 {9th Cir. 1988) (en banc).

o fd. at 1129, 129 L.R.R.M. at 3076.

4 Id,

# Id. at 1129-31, 129 L.R.R.M. at 3076-78.

“id. at 1131, 129 L.R.R.M. at 3078 (quoting Local 150, Int'l Union of Operating Eng’rs
v. NLRB, 480 F.2d 1186, 1190, 83 L.R.R.M. 2706, 2709 (D.C. Cir. 1973)).

“ Id. (quoting Local 150, 1nt’|l Union of Operating Eng'rs v. NLRB, 480 F.2d 1186, 1190,
83 L.R.R.M. 2706, 2709 (D.C. Cir. 1973)).

* Id,

“Id, ar 1131-32, 129 L.R.R.M. at 3078.

7 1d.
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8(f) was that Congress intended to promote employee choice by
allowing the company or the employees to petition for a certification
election to verify a section 8(f) union’s majority status.*® The court
noted, however, that under the pre-Deklewa interpretation, the final
proviso was interpreted to allow an employer to unilaterally repu-
diate a contract.*® Unilateral repudiation, the court reasoned, hind-
ers employee choice because an employer’s decision to repudiate is
likely to be based on economic considerations rather than on a
concern for employee free choice rights.®® Furthermore, the court
noted, under the pre-Deklewa “conversion doctrine” the Board can
certify a union as bargaining representative without an employee
clection ever taking place.5! The court reasoned that the “conversion
doctrine,” instead of promoting the employees’ right to choose a
union, may prevent them from ever voting for or against a union.5?
The court concluded that because the Board’s Deklewa interpreta-
tion eliminates the repudiation rule and the “conversion doctrine,”
it is consistent with the NLRA’s principle of employee free choice.5

The court also concluded that the pre-Deklewa interpretation
did not further the NLRA’s purpose of promoting industry stabil-
ity.** The complex nature of the “conversion doctrine,” the court
noted, fosters litigation. As a result, the court observed, until the
litigation 1s settled, the parties to a prehire agreement are unsure
of their contractual rights and obligations. The Deklewa interpreta-
tion, the court asserted, avoids litigation and uncertainty by ensur-
ing that agreements will be binding. In summary, the court con-
cluded that the Deklewa ruling was consistent with the purpose of
section 8(f) and with the principles of employee choice and labor
relations stability. Accordingly, the court adopted the ruling as law
in the Ninth CGircuit.%®

Judge Hug, writing in dissent, argued that the Supreme Court
had definitively construed section 8(f) and that under the doctrine
of stare decisis the Ninth Circuit was precluded from adopting a
different construction of the statute.® Judge Hug asserted that

45 See 1d. at 1132-33, 120 LR.R.M. wm 3079,

9 Jd al 1132, 129 L.R.R.M. at 30749,

50 Id.

5UAd, ar 1133, 129 LLR.R.M. at 308(.

52 fd, at 11334, 1134, 129 L.R.R.M. at 3074, 3080.

" fd. at 1134, 129 L.R.R.M. at 3080.

M fd,

5 {d.

Mopd, at 1138, 129 L.R.R.M. at 3083 (Hug, J.. dissenting). Mesa Verde was a G6-4 en banc
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precedent establishes two distinct standards for judicial deference
to agency decisions.5’ In cases involving questions of pure statutory
construction, Judge Hug argued, courts are the final authority and
may not delegate this authority to an administrative agency.*® Judge
Hug stated that, although a court may defer to the expertise of
agency administrators in interpreting a statute, the court’s decision
is binding regardless of the degree of deference accorded the
agency.®® In these cases, Judge Hug concluded, the court’s decision
carries the full force of stare decisis.5®

A second type of deference, Judge Hug stated, is appropriate
in cases involving agency decisions within the scope of authority
that Congress has explicitly or implicitly delegated to the agency.®!
Explicit delegation, judge Hug explained, exists when Congress
authorizes an agency to promulgate regulations or to design pro-
cedures for the implementation of a statute.%? Implicit delegation,
Judge Hug stated, exists when Congress intends that a statutory
interpretation should be flexible, as when Congress intends that,
statutory terms should be defined through the process of adminis-
tering a statute.®® When Congress has explicily or implicitly dele-
gated authority to an agency, Judge Hug argued, courts should
defer to agency decisions unless the agency’s actions are inconsistent
with the statutory scheme.® Judicial decisions employing this type
of deference, Judge Hug concluded, do not bind later courts by
stare decisis.%>

Turning to Higdon and McNeff, the Supreme Court cases con-
struing section 8(f'}, Judge Hug argued that these decisions involved
an issue of pure statutory construction.®® As a result, Judge Hug
reasoned, the Supreme Court had no choice but to definitively
interpret section 8(f).5” Judge Hug concluded that any deference

decision. /d. at 1125, 129 L.R.R.M. at 3074. Judge Anderson, the eleventh judge, participated
in the argument of the case but died before the decision was rendered. Id.

5 Id. at 1139, 129 L.R.R.M. at 3084 (Hug, ]., dissenting).

8 Jd. at 1140, 129 L.R.R.M. at 3085 (Hug, ]., dissenting}.

59 fd.

% fd.

8 Id. at 1140-41, 129 L.R.R.M. at 3085-86 (Hug, ]., dissenting).

& Id, at 1141, 129 L.R.R.M. at 3086 (Hug, ]., dissenting).

8 See id. at 1141-42, 129 L.R.R.M. at 3086 (Hug, ., dissenting).

® Jd. at 1141, 129 L.R.R.M. at 3086 {Hug, ]., dissenting).

8 See id. at 1140, 129 L.R.R.M. at 3085 (Hug, ]., dissenting).

% Jd. at 1142, 129 L.R.R.M. a1 3087 (Hug, ]., dissenting).

5 Id. at 1144, 129 L.R.R.M. at 3088 {Hug, ]., dissenting).
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given to the Board’s view in these decisions did not diminish the
stare decisis effect of the Supreme Court’s statutory interpretation.%
‘ In a separate dissent, Judge Kozinski asserted that the majori-
ty’s decision shifted the primary responsibility for statutory con-
struction from the judiciary to executive agencies.5® This shift is
problematic, he argued, because agencies lack the constraints im-
posed on judicial interpretations of statutes; agencies are free to
shift interpretations and to change policies with changes of lead-
ership in the executive branch.” By authorizing agencies to defin-
itively interpret statutes, Judge Kozinski argued, courts in effect
hold that statutes have no fixed meaning but are intended by Con-
gress to have a variety of interpretations, each as good as the next.”
In order to illustrate the scope of the problem created by the
majority’s holding, Judge Kozinski cited a range of similar cases in
which courts had adopted agencies’ interpretations of statutes.” He
concluded by expressing hope that the Supreme Court would re-
view the Mesa Verde decision.™

The Mesa Verde decision to adopt the Board’s Deklewa interpre-
tation of section 8(f) will have two effects. First, the decision will
affirm a significant change in the law concerning construction in-
dustry prehire contracts. In the short term, a degree of uncertainty
will follow this change in the law as parties to existing prehire
contracts discover that their legal relationship has been redefined.
In the long term, the Mesa Verde decision will advance a positive
change in the structure of prehire agreements. The second effect
of the Mesa Verde decision will be to atfirm the primary role that
the Board plays in the statutory interpretation of section 8(f).

The Deklewa interpretation adopted in Mesa Verde has had dra-
matic short term effects on the construction industry. In overturn-
ing a settled statutory interpretation, Deklewa has generated con-
fusion and uncertainty.”* One attorney has characterized the
decision as a “business agent’s nightmare and a lawyer’s dream.””s

8 fd.

% [d. at 1146, 129 L.R.R.M. at 3089-90 (Kozinski, ]., disseming).

™ Id, at 1147, 129 L.R.R.M, at 3090 (Kozinski, J., dissenting).

" Id. at 1147, 129 L.R.R.M. at 3091 (Kozinski, J., dissenting}.

7 fd. at 1147-49, 129 L.R.R.M. at 3091-92 {Kozinski, J., dissenting).

™ fd. at 1149, 129 LR.R.M. at 3092 (Kozinski, J., dissenting).

™+ Attorney's Debate on the Deklewa Rufing, 128 Lab. REL. Rep. (BNA) 147, 148 (May 30,
1988).

™ Id.
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In particular, litigation has resulted from disputes over Deklewa's
retroactive application to contracts negotiated and entered into be-
fore the ruling.”® The Deklewa Board recognized that change in the
law would result in a degree of confusion’ and acknowledged that
retroactive application of the ruling would place a burden upon
parties who agreed to terms in prehire agreements in reliance upon
their ability to repudiate the agreement at will.”® The Mesa Verde
decision will help to alleviate some of the short term confusion
generated by the Deklewa ruling. The Mesa Verde court’s endorse-
ment of Deklewa sets precedent for Deklewa’s acceptance in other
circuits and helps to settle expectations concerning the enforceabil-
ity of prehire contracts. Parties entering into or renewing prehire
contracts will be aware that the ruling is likely to be enforced in the
federal courts and will negotiate their contracts accordingly.

Although the Deklewa decision alters the nature of prehire
agreements it cannot alter the fundamental marketplace dynamic
that exists between labor and management in the construction in-
dustry. In the years since the passage of section 8(f), the construc-
tion industry labor force has shifted from being highly unionized
to being primarily open shop.™ Because unions no longer hold as
strong a bargaining position in the industry, the increased liability
that employers incur by entering into prehire agreements is likely
to cause their increased use of “take it or leave it” bargaining tac-
tics.® For this reason, one commentator has noted that with Deklewa,
unions have won the battle but lost the war.8!

™ Compare National Automatic Sprinkler Indus. Pension Fund v. American Automatic
Fire Protection, 680 F. Supp. 731, 734, 127 L.R.R.M. 2419, 2421 (D. Md. 1988) and Con-
struction Indus. Welfare Fund v. Jones, 672 F. Supp. 291, 293, 127 L.R.R.M. 2190, 2192
(N.D. Ill. 1987) (each denying the Deklewa ruling retrouctive effect) with National Elevator
Indus. Welfare Plan v. Viola Indus., Inc., 684 F. Supp. 1560, 1563 (D. Kan. 1987) and R.W.
Granger & Sons, Inc. v. Eastern Massachusetts Carpenters and Carpenters Local 275, 686 F.
Supp. 22, 30 (D. Mass. 1988) (each giving Deklewa retroactive effect). Federal courts are not
strictly bound by the Deklewa Board's views and have discretion o refuse retroactive appli-
cation, particularly when “manifest injustice” would result. R.W. Granger, 686 F. Supp. at 30;
see NLRB v. WL, Miller Co., 871 F.2d 7745, 748 n.2, 130 L.R.R.M. 3102, 3105 n.2 (81h Cir.
1989) (discussing standard of review for retroactive application of Board rulings).

7 John Deklewa & Sons, 282 N.L.R.B. 1375, 1386 n.46, 124 L.R.R.M. 1185, 1195 n.46
(1987), enforced sub nom., Iron Workers, Local 3 v. NLRB, 843 F.2d 770, 779, 128 L.R.R.M.
2020, 2028 (3d Cir. 1987).

™ Id. at 1389, 124 L.RR.M. at |198.

™ Atterney's Debate on the Deklewa Ruling, 128 Lan, RiL, REP. (BNA) 147, 148 (May 30,
1988).

5 Id,

8 Id.
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In the long term, by adopting the Deklewa ruling, the Mesa Verde
decision will help to effect a positive change in the nature of prehire
agreements. In Deklewa, the Board based its decision to change the
law on three rationales. First, the Board asserted that the ruling
reflects Congress' intent in enacting section 8(f).5? Second, the
Board maintained that the change in the law enhances industry
stability and employee free choice, the two primary purposes behind
the NLRA.# Third, the Board asserted that Deklewa will solve prac-
tical problems in the administration of section 8(f).%

Over the years, commentators have argued that the pre-Deklewa
interpretation of section 8(f') did not further the purposes for which
the provision was enacted.®® In Deklewa, the Board acknowledged
this defect in the law.?¢ In particular, the Board noted that no
support for the unilateral repudiation of prehire agreements exists
in the express language of the statute.®” Section 8(f)’s final proviso,
the Board asserted, was intended as an “escape hatch,” allowing
employees to challenge unwanted union representatives.®® The
proviso was not intended to allow employers to void prehire agree-
ments. Thus, in Deklewa, the Board corrects the broad reading of
section 8(f)’s final proviso under which prehire agreements were
held to be voidable-at-will.

As both the Board® and the Mesa Verde court” asserted, the
Deklewa ruling will increase industry stability and employee free
choice. Deklewa will increase stability by preventing the repudiation
of prehire agreements. Employers and unions, as a result, can be
sure of their rights and obligations during the term of the agree-
ment. Under pre-Deklewa law, when agreements were repudiated
the validity of the repudiation depended upon whether the union
could effect a “conversion” of the agreement by establishing its de
facto majority status. During litigation to establish “conversion,” nei-

%2 Deklews, 282 N.L.R.B. at 1386, 124 L.R.R.M. at 1195.

8 Id.

3 Jd. at 1388-89, 124 L.R.R.M, at 1197-98,

3 King & La Vaute, Current Trends in Construction Industry Labor Relations — The Double-
Breasted Contractor and the Prehire Contract, 29 Syracuse L. Rev, 901, 940 (1978); Note, supra
note b, at 1029-30; Note, Prehire Agreemenis in the Construction Indusiry: Empty Promises or
Enforceable Rights, 81 CowLum. L. Rev. 1702, 1716-20 (1981). '

8 Deklewa, 282 N.L.R.B. at 1381, 124 L.R.R.M. at 1190-91.

"7 Id. at 1381, 124 L.R.R.M. at 1191.

8 Id,

8 fd, at 1386, 124 L.R.R.M. at 1195.

W Mesa Verde Constr. Co. v. Northern Cal, Dist, Council of Laborers, 861 F.2d 1124,
1134, 129 L.R.R.M. 3073, 3080 (9th Cir, 1988) (en banc),
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ther party could be sure whether the obligations and rights con-
tained in the agreement were in force. As a result, labor relations
were destabilized.

Employee choice, as the Board®' and the Mesa Verde court
asserted, is enhanced by the elimination of the “conversion doc-
trine.” Under Deklewa, section 8(f)'s final proviso gives employees
the right to petition for an election to decertify a union if they feel
that the union does not represent their interests. After Deklewa,
representatives may only be certified by direct elections, guarantee-
ing that employees have an option to choose their bargaining rep-
resentatives. ‘

By adopting the Deklewa ruling, Mesa Verde will also have the
long term effect of helping to resolve practical problems in the
administration of section 8(f). As the Mesa Verde court noted, one
problem in particular is that the “conversion doctrine” encourages
litigation.® Administration of the doctrine is difficult, the Board
asserted, because administrators must determine from indirect ev-
idence, such as union membership rolls and contract referral pro-
visions, whether a union enjoyed majority status during the term
of an agreement.® Such evidence, the Board reasoned, 1s frequently
incomplete and inferences are difficult to draw.®> The Board’s con-
clusions in Deklewa concerning the practical difficulty in administer-
ing the doctrine are convincing. In addition, it is significant that all
of the parties and amici who argued Deklewa before the Board were
united in calling for changes in existing law.%

In summary, the Mesa Verde court was correct in deferring to
the Board’s decision in Deklewa. The Deklewa interpretation is a more
literal reading of congressional intent, conforms with the general
purposes of the NLRA, and eases practical problems in the admin-
istration of section 8(f). Therefore, Deklewa represents a reasonable
interpretation of the statute. If, as the Mesa Verde court asserted,
the Supreme Court in Higdon deferred to the Board and did not

! Deklewa, 282 N.L.R.B. at 1383, 124 L.LR.R.M. ar 1192,

92 Mesa Verde, at 1134, 129 L.R.R.M. at 3080.

9 Mesa Verde, at 1134, 129 L.R.R.M. at 3080.

9 Deklewa, 282 N.L.R.B. a1 1383, 124 LR.R.M. a 1193,

% [d.

% fd at 1389, 124 L.R.R.M. at 1198. The employer, John Deklewa & Sons, and the
Council on Labor Law Equity and the National Right to Work Legal Defense Foundation
argued that the Board should adhere to pre-Deklewa law but should adopt rules abandoning
the “conversion doctrine.” Id. at 1377, 124 L.R.R.M. at 1187, The union, the AFL-C10, and
the Teamsters argued that the Board should overrule existing law and abandon the “con-
version doctrine.” Id.



December 1989] ANNUAL SURVEY OF LABOR LAW 127

definitively construe section 8(f), then lower courts should follow
precedent by deferring in similar fashion to the Deklewa interpre-
tation. :

In deterring to the Board, the Mesa Verde court affirmed the
Board’s authority 10 reinterpret section 8(f). Despite the general
policy arguments that the Mesa Verde dissent raised in favor of a
hixed judicial interpretation of section 8(f), it appears that the Mesa
Verde majority was following Supreme Court precedent. By the best
view, the Supreme Court in Higdon did not definitively construe
section 8(f). The Higdon Court asserted that Congress had com-
mitted primary responsibility for effecting national labor policy to-
the Board and that courts should have only limited review of Board
decisions.”” In evaluating the legislative history of section 8(f), the
Court sought to determine if the Board’s interpretation “repre-
sentled] a defensible construction of the statute.”® In endorsing the
Board’s interpretation, the Higdon Court concluded that section 8(f)
was an “acceptable” and “reasonable” interpretation of the Act,
although perhaps not the only reasonable one.™ The best conclusion
that can be drawn from the opinion in Higdon is that the the Court
delegated interpretive authority to the Board, subject to judicial
review for reasonableness. This conclusion is supported by the fact
that the Higdon Court never considered or rejected the alternative
interpretation of section 8(f) that was set forth in the opinion of
the appeals court in that case.!® If the Supreme Court had intended
to definitively construe the statute, it certainly would have consid-
ered all of the competing interpretations.

The dissents in Mesa Verde raised several arguments against
deference to the Board’s Deklewa interpretation of section 8(f).
Judge Hug based his dissent on Supreme Court precedent subse-
quent to the Higdon Court’s decision.!”! He argued that because
Congress in enacting section 8(f) did not intend to delegate in-
terpretive authority o the Board, interpretation of the statute pre-

W Higdon, 434 U.S. 385, 350, 97 L.R.R.M. 2833, 2839 (1978),

e !d.

W fd. at 341, 97 L.R.R.M. at 2336,

0 See Tronworkers, Local 103 v, NLRB, 535 F.2d 87, 90, 91 L.R.R.M, 2986, 2989 (D.C.
Cir. 1976) (citing Local 150, Intl Union of Operaing Eng'rs v. NLRB, 480 F.2d 1186, 83
L.R.R.M. 2706 (D.C. Cir. 1973).

W See Mesa Verde Constr, Co. v, Northern Cal, Dist. Council of Laborers, 861 .2d
1124, 1142, 129 L.R.R.M. 3073, 3086 (%th Cir. 1988) (en banc) (Hug, ]., dissenting) (citing
Chevron ULS.A. Inc. v. National Resources Defense Council, 467 U.8. 837 (1984) and INS
v. Cardoza-Fonseca, 480 U.8. 421 (1987)).
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sented an issue of pure statutory construction.'? From this premise,
he concluded that the Higdon Court necessarily made a definitive
interpretation of the statute.' Judge Kozinski, in his dissent, made
a broader argument based on the adverse policy consequences that
he believed would result from granting interpretive authority to the
Board.!® Although these arguments may be valid in an assessment
of the wisdom of the Supreme Court’s decision in Higdon, they
cannot overcome the stare decisis effect of the Higdon Court’s defer-
ence to the Board. Because of this stare decisis effect, the Mesa Verde
majority was correct in deferring to the Board.

In conclusion, the decision in Mesa Verde incorporates the
Board's Deklewa interpretation of section 8(f) as law in the Ninth
Circuit. The Deklewa interpretation is a more literal reading of
section 8(f} and replaces a flawed interpretation that the Board has
had difficulty in administering over the years. For these reasons,
Mesa Verde represents a positive change in the law of the Ninth
Circuit. The Mesa Verde decision will also help to settle the new
interpretation of section 8(f) by setting precedent for its acceptance
in other circuits.!% The Mesa Verde court based its decision upon a
reading of Supreme Court precedent under which the Board was
given primary authority to interpret section 8(f). Although this
delegation of authority raises broad questions concerning the de-
gree of deference that the judiciary should give to administrative
agencies, the Mesa Verde court ruled correctly based on the narrower
rationale of following Supreme Court precedent.

II. UnFaIr LABOR PRACTICES

A. *Management Decision to Close Plant and Relocate Operations Not a
Mandatory Subject of Bargaining: Arrow Automotive Industries
v. NLRB.!

Section 8(a)(b) of the National Labor Relations Act (“Act”) de-
clares that an employer’s refusal to bargain collectively with his or

w2 fd ar 1142, 129 L.R.R.M. at 3087 (Hug, ]., dissenting).

03 fd, at 1144, 129 L.R.R.M. a1 3088 (Hug, ]., dissenting).

104 See dd. at 1146, 129 L.R.R.M. at 3090 (Kozinski, J., dissenting).

105 Since Mesa Verde, the United Swuates Court of Appeals for the Eighth Circuit has
endorsed the new interpretation of section 8F, citing the Mesa Verde decision. NLRB v. W.L.
Miller Co., 871 F.2d 7745, 748, 130 L.R.R.M. 3102, 3104 (8th Cir. 1989).

*John Charles Hayes, Stafl Member, BosToN CoLLEGE Law REVIEW.

1§53 F.2d 223, 128 L.R.R.M. 3137 (41h Cir. 1988).
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her employees’ representatives constitutes an unfair labor practice.?
In defining collective bargaining, section 8(d) imposes an obligation
on both the employer and the employees’ representatives to nego-
tiate in good faith concerning “wages, hours, and other terms and
conditions of employment,” but does not require that the parties
come Lo an agreement.* In 1981, the United States Supreme Court
in First National Maintenance Corp. v. NLRB considered whether the
Act required bargaining over management decisions that affected
or terminated employment relations but which primarily concerned
the direction and scope of the business, not merely the employment
conditions.* The Court held that the Act required mandatory bar-

? National Labor Relations Act § 8()(5), 29 U.S.C. § 158(a)(5) (1982).

?Id. § 158(d). The Court divided bargaining proposals into three categories: mandatory
bargaining, which regulate wages, hours, and other conditions of the relationship between
employer and employees; permissive provisions, which the partes may lawtully incorporate
into the contract, but about which neither party must negotiate; and illegal provisions, which
the parties may not voluntarily incorporate into the contract. See NLRB v. Wooster Div. of
Borg-Warner Corp., 356 U.S. 342, 349, 42 L.R.R, M. 2034, 2036 (1958); R. Gorman, Basic
TExT oN Lavor Law 498 (1976). In discussing mandatory subjects of bargaining, the courts
broadly interpret wages to include any compensation for services performed or value accrued
from employment. See W.W. Cross & Co. v. NLRB, 174 F.2d 875, 878, 24 L.R.R.M. 2068,
2071 (1s1 Cir. 1949). The courts interpret hours to include the number of hours, the particular
hours in a day, and the particular days in a week in which an employer requires its employees
to work. See Local Union No. 189, Amalgamated Meat Cutters v. Jewel Tea Co., 381 U.S.
676, 690=91, 59 L.R.R.M. 2377, 2381 (1965). The Board and the courts interpret terms and
conditions of employment to include safety rules, see NLRB v, Gulf Power Co., 384 F.2d 8§22,
825, 66 L.R.R.M. 2501, 2503 (5th Cir. 1967), workload, see Beacon Piece Dyeing and Finishing
Co., 128 N.L.R.B. 453, 956-57, 42 L.R.R.M. 1489, 1490 (1958), vacation plans, see NLREB v.
Sharon Hats, Inc,, 289 F.2d 628, 631, 48 L.R.R.M, 2098, 2100 (5th Cir. 1961), sick time, see
NLRB v, Kaz, 369 U.S. 736, 744, 50 L R.R.M. 2177, 2181 (1962), conditions of initial hiring,
see NLRB v. Houston Chapter, Associated Gen. Contraclors, 349 F.2d 449, 452, 59 L.R.R.M.
3013, 3015 (5th Cir. 1965), and pensions and other conditions of discharges, sez Inland Stecel
Co. v. NLRB. 170 F.2d 247, 252, 21 L.R.R.M. 1310, 1312 (7uh Cir. 1948), cert. denied, 336
U.S. 960, 24 L.R.R.M. 2019 (1949), .

According to the Court, management or the union may propose permissive subjects of
bargaining, but neither may insist on the subject to the point of impasse. Borg-Warner Corp.,
356 U.S. at 349, 42 L.R.R.M. m 2037, Permissive subjects, the courts and the Board have
held, include thase which involve the relationship of the employer to a third party, and which
are therefore the prerogative of the employer, such as advertising, product design, financing,
and sales, See Detroit Resilient Floor Decorators Lucal No. 2265, 136 N.L.R.B. 769, 771, 49
L.R.R.M. 1842, 1843 (1962), enforced, 317 F.2d 269, 53 L.R.R.M, 2311 (6th Cir. 1963).

* First Nur'l Maintenance Corp. v. NLRB, 452 U.S. 666, 677, 107 L.R.R.M. 2705, 2709
(1981). The Court in First Nativnal considered the refusat of an employer to bargain with
the union representing its employees over the discharge of several employees. Id. at 670,
107 L.R.RM. at 2707. The employer was a maintenance company, and had cancelled a
service contract with i nursing home due (o a dispute over fees; as a result, the emiployer
discharged several employees that worked at the nursing home. /d. at 668=70, 107 L.R.R.M,
at 2706-07. The First National Court held that the Act did not require the employer to
negotiate about the cancellation of the service contract and the resultant discharge of the
employees. Id. at 668, 107 L.R.R.M. at 2713,
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gaining over this type of management decision only if collecuve
bargaining could resolve the controversy. Furthermore, the Act
required mandatory bargaining, according to the Court, if the ben-
efit of bargaining outweighed the burden placed on the manage-
ment of the business.’

Applying this balancing test between the benefit of bargaining
and the burden that bargaining would place on management, the
First National Court held that an employer’s need to decide, without
hindrance, to shut down part of its business for economic reasons
outweighed any benefit that might accrue by collective bargaining
- concerning the closing decision itself.® The First National Court
therefore held that the decision to partially close a business did not
fall within the scope of section 8 of the Act, and that such decisions
were not subject to mandatory bargaining.” The First National Court,
however, limited its holding to partial shutdowns, and stated that
the courts would have to consider other types of management de-
cisions, including plant relocations, on their particular facts.® The
Courts of Appeals and the National Labor Relations Board have
varied in their interpretations of the scope of First National’s holding
concerning which management decisions are subject to mandatory
bargaining.?

5 Id. at 678-79, 107 L.R.R.M. at 2709-10. The Court understood mandatory bargaining
as an attempt at instituting a process whereby management and labor can resolve subjects
amenable to resolution through bargaining in a manner in which each benefitted. /d. at 678,
107 L.R.R.M. at 2709-10. The Court also stated, however, that management must be free
[rom bargaining to the extent necessary for a profitable business’s operation, and that
management must have some degree of certainty whether its decisions might later result in
penalties for unfair labor practices. Id. at 678-79, 107 L.R.R.M. at 2710.

5 Id. a1 686, 107 L.R.R. M. at 2713.

7 1d.

8 Id. a1 686 n.22, 107 L.RR.M. at 2713 n.22. In limiting its holding, the Court noted
that First National did not intend to replace its discharged employees or move the terminated
part of the business elsewhere, and that the union did not have some control over the causes
of the business's economic losses that prompted the shuidown, /d, at 68788, 107 L.R.R.M.
at 2713, See also Fibreboard Paper Prods. Corp. v. NLRB, 379 U 8, 203, 213-14, 57 L.R.R.M.
2609, 2613 (1964) (holding that employer's decision 10 subcontract out maintenance work
previously done by unionized employees required bargaining, because the economic reasons
for the subcontracting out — reduction of labor costs — were amenable o resolution through
collective bargaining). The Court also observed that section 8(a)(3) of the Act prohibited
pardal closings arising from antiunion motivations. First National, 452 U.S. at 682, 107
L.RR.M. at 2711.

® The National Labor Relations Board in Otis Elevator Co. interpreted First National as
distinguishing between employer's decisions that turned primarily on the reduction of labor
costs and decisions that instead rested on an alteration of the scope or nature of the business.
269 N.L.R.B. 891, 891, 115 L.R.R.M. 1281, 1281 {1984} {plurality opinion) [hereinafier Otis
H|. The Board in Otis I reconsidered its earlier decision, in light of the Supreme Court's
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During the Survey year, the United States Court of Appeals for
the Fourth Circuit held in Arrow Automotive Industries v. NLRB that

holding in First National, that required Otis to bargain about the transfer of operations. fd.
at 891, 115 L.R.R.M, at 1281 {discussing Otis Elevator Co., 255 N.L.R.B. 235, 106 L.R.R.M.
1343 (1981). The Board therefore held that the critical factor which determined il a man-
agement decision was subject to mandatory bargaining was whether the employer based its
decision on labor costs, not whether the decision affected employees or the union could offer
alternacives. fd. at 892, 115 L.R.R.M. at 1282-83.

The United States Courts of Appeals have interpreted First National with little consistency,
even within the circuits, and usually treat First Nattonal in a perfunctory manner. Some cases
have interpreted First National to limit severely the circumstances in which a decision to
partially close a business will be subject to mandatory bargaining. See, e.g., Railway Labor
Executives’ Assoc. v. Pitsburgh & Lake Erie R.R., 845 F.2d 420, 429, 128 L R.R.M. 2030,
2037 (3d Cir. 1988} (interpreted First National to hold that management not required to
bargain about decision to partially shut down its business even if decision leads (o loss of
employee jobs), rev'd, 109 §. Ct. 2584, 131 L.R.R.M. 2611 (1988) {did not criticize Court of
Appeals’s interpretation of First Nationaly; NLRB v. Master Slack and/or Master Trousers
Corp., 773 F.2d 77, 84, 120 L.R.R.M. 2514, 2519 (6th Cir. 1985) {management not required
to bargain about economically motivated decision to shut down plant); International Union,
United Auto., Acrospace & Agric. Implement Workers v. NLRB, 765 F.2d 175, 181 n.23
(D.C. Gir. 1985) (interpreting First National to hold that employer had no duty 10 bargain
about decision to partially shut down business for purely economic reasons not involving
allegations of antiunion animus); Mason v. Continental Group, 763 F.2d 1219, 1224, 119
L.R.R.M. 3076, 3080 (11th Cir. 1985) (interpreting First National 10 hold that management
not required to bargain about decision to shut down plany), cert. denied, 474 U.S, 1087, 119
L.R.R.M. 3077 (1986); NLRB v. National Car Rental Sys., 672 F.2d 1182, 1188, 109 L.R.R.M.
2832, 2837 (3d Cir, 1982) (employer had no duty to bargain about decision to close facility);
NLRB v. Robin Am. Corp., 667 F.2d 1170, 1170, 109 L.R.R.M. 2844, 2845 (5th Cir. 1982)
(interpreting First National to nol require bargaining vver economically-motivated decision
to partially shut down business, leaving open question where decision motivated by antiunion
animus); NLRB v. Gibraltar 1ndus., 653 F.2d 1091, 1096, 107 L.R.R.M. 3307, 3311 (6th Cir.
1981) (distinguishes legitimate decision to close business for purely economic reasons from
decision motivated by antiunion animus).

The United States Supreme Court’s discussion of First National in Pittshurgh & Lake
Erie Railroad Co. v. Railway Labor Executives Association, 109 S. Cu. 2584, 131 L.RR.M.
2611 (1989), suggests that the Court would hold First National 1o not require management
to bargain about a decision 10 shut down part of its business, even if motivated by labor costs.
Seeid. at 2595 n.17, 131 L.RR.M. at —_n.17. The Court, however, did not refer to the specific
issue of partial closings motivated by costs within the ability of the union to effect, and so
the Court has yet to determine whether the Act subjects those partial closings to mandatory
bargaining. See id.

Other courts have adopted Onis If's interpretation, or bave otherwise limited First National
1o its specific facts, See, e.g., NLRB v, 1199, Nat'l Union of Hosp, and Health Care Employees,
824 F.2d 318, 321-22, 126 L.R.R.M. 2204, 2207 (4th Cir. 1987) (management decision to lay
off workers reflected more a desire to reduce labor costs than an exercise of managerial
cantrol over the scope and direction of the business, and was amenable to resolution through
collective bargaining; the decision therefore was mandatory subject of bargaining); Local
2179, United Steelworkers v. NLRB, 822 F.2d 559, 578, 125 L.R.R.M. 3313, 3328 (5th Cir.
1987) (holding that Otis 1/'s labor cost standard was “reasonably defensible interpretation” of
Act in light of First National); International Union, United Auto., Aerospace & Agric. Imple-
ment Workers v. NLRB, 802 F.2d 969, 972, 123 L.R.R.M. 2677, 2679 (7th Cir. 1486) (noting
that the Supreme Court in First National did not decide when and under what circumstances
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section 8(d) of the Act did not subject to mandatory bargaining
management decisions to partially close a business and hence ter-
minate employees because of labor costs.'® In Arrow, the court ruled
that the Act did not require Arrow to bargain with the union
representing its employees at a plant which Arrow decided to close,
and whose operations were to be moved to another plant.!! Con-
sequently, courts that adopt Arrow’s reasoning as persuasive will not
require mandatory bargaining over decisions to partially close a
business to reduce labor costs.!?

Arrow Automotive Industries operated four plants in the
United States in 1981.'® The Hudson, Massachusetts plant, which
served the Northeast, was the oldest, and the only plant that was
unionized.! Because of persistent financial problems at Hudson,

management must bargain over a decision to relocate operations, and also observing that the
Board and lower federal courts had held that management must bargain if the decision is
significantly motivated by labor costs); Road Sprinklers Fitters Local Union No. 669 v. NLRB,
789 F.2d 9, 16 n.22, 122 L.R.RM. 2139, 2144 n.22 (D.C. Cir. 1986) (holding First National
inapposite by limiting its holding to circumstances involving an employer's decision 10 ter-
minate a contract for reasons unrelated to the work force); NLRB v. Island Typographers,
705 F.2d 44, 50 n.8, 113 L.R.R.M. 2207, 2211 n.8 (2d Cir. 1983) (interpreting First National
10 apply balancing test to determine il bargaining required for managemem decisions that
involve change in the scope and direction of the business and that have substantial impact
on availability of employment {quoting First Nat'l Maintenance Corp. v. NLRB, 452 U.S.
666, 679, 107 L.R.R.M. 2705, 2710 (1981))); Jack Thompson Oldsmobile v. NLRB, 684 F.2d
458, 463, 110 L.R.R.M. 3368, 3372 (7th Cir. 1982) (interpreting First National 1o hold that
partial shut down of business for economic reasons was not necessarily subject to mandatory
bargaining).

For discussions of First National, see generally, George, To Bargain or Not to Bargain: A
New Chapter in Work Relocation Decisions, 69 Minn L, Rev. 667, 678-80 (1985); Gorman, The
Negligible Impuct of the National Labor Relations Act on Managerial Decisions to Close or Relucate,
58 TuL. L. Rev. 1354, 1361-64 (1984); Kohler, Distinctions Without Differences: Effects Bar-
gaining in Light of First National Maintenance, 5 INpus. Rev. L.). 402 (1983); 19882 Annual
Survey of Labor Relations and Employment Discrimination Law, 24 B.C.L. Rev. 95 (1982).

" Arrow Auto. Indus. v. NLRB, 853 F.2d 223, 228, 232, 128 L.R.R.M. 5137, 3142, 3145
{4th Cir. 1988) [hereinafter Arrow f1].

Y Id a1 224-25, 232, 128 L.R.R.M. at 3138-39, 3145.

12 The union did not contend that antiunion animus motivated Arrow’s decision. See id.
at 223, 225, 128 L.R.R.M. at 3187, 3139. The courts have held that management decisions
to partially shutdown or relocate operations because of antiunion animus are unfair labor
practices. Textile Workers Union v. Darlington Mfg. Co., 380 U.8. 263, 275, 58 L.R.R.M.
2657, 2661 (1965); see NLRB v. Preston Feed Corp., 309 F.2d 346, 350, 51 L.R.R.M. 2362,
2365-66 (4th Cir. 1962).

13 Jd. at 224, 128 L.R.R.M. at 3138, Each plamt produced the same products, and served
their respective geographic areas. Id.

" Arrow Auto. Indus., 284 N.L.R.B. No. 57, at app. 3-4 (June 25, 1987} [hereinafter
Arrow I]. Note that the National Labor Relations Board Decisions slip opinion for Arrow [ included
the administrative law judge's opinion in its appendix, but the Labor Relations Reference
Manual did not include the administrative law judge's opinion.
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due in part to higher labor costs than at the other plants, Arrow
had considered closing the plant beginning in 1978.15

The union and Arrow had negotiated a series of collective
bargaining agreements, the most recent of which had expired on
November 30, 1980.' The union and Arrow opened contract re-
newal negotiations on October 22, 1980, and met nine times before
December 1, with the negotiations primarily concerning wage and
benefit increases and alterations in the employee health insurance
plan.”” These meetings produced little movement by either side,
and the employees struck on December 1, 1980.'8 The strike forced
Arrow to temporarily suspend operations at Hudson, with its Spar-
tanburg, South Carolina plant servicing Hudson’s customers during
the strike.!¥

As the strike continued, Arrow carried out an analysis that
indicated that closing Hudson would increase Arrow’s profits and
that the Spartanburg plant could service Hudson’s customers more
efficiently.®® On March 25, 1981, Arrow’s Board of Directors de-
cided to close the Hudson plant and relocate its work permanently
to the Spartanburg plant.*! The minutes of the meeting indicated
that the Board of Directors made the decision because of losses at
the Hudson plant arising from declining sales in the Northeast and
increasing production costs, especially labor costs, at the Hudson
plant.?? Arrow informed the union on March 25 of its decision, and
requested a meeting to bargain about the closing’s effects.2®* The
following day the union demanded that Arrow bargain about the
decision to close.?* Arrow refused to bargain about the decision to
close Hudson.?

1% Arrow I, 853 F.2d at 224, 128 L.R.R.M, at 3138, The Hudson plant sufiered a forty
percent drop in sales between 1976 and 1980, and operated at z loss in 1977, 1978, and
1980, Id,

W id.

" Arrow 1, 284 N.L.R.B. No. 57 a1 2, 125 L.R.R.M. at 1189 { June 25, 1987).

18 fd,

9 fd, at 2-3, 125 L.R.R.M. at 1189,

* Arrow Auto. Indus. v. NLRB, 853 F.2d 223, 224, 128 L.R.R.M.-3138 {41h Cir. 1988).

# Arrow Auto. Indus., 284 N.L.R.B. No. 57, slip op. at 4, 125 L.R.R.M. 1188, 1189
(June 25, 1987).

2 id, a1 4-5, 125 L.R.R.M. a1 1189-90.

B Arrow II, 853 F.2d at 225, 128 L.R.R.M. at 3139,

# Arrow I, 284 N.LLR.B. No, 57 at app. 7.

# Id. Bargaining over the effecs of a management decision differs from bargaining
about the decision itself, in that effects-bargaining concerns the consequences of the decision
-~ for instance, the effects on pensions and the amount of severance pay — but does not
concern the decision itself, NLRB v, Royal Plating and Polishing Co., 350 F.2d 191, 196, 60
L.R.R.M. 2033, 2036 (3d Cir. 1965).
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On April 6, 1981, the union filed an unfair labor practice
complaint with the National Labor Relations Board, charging that
Arrow’s decision to close Hudson constituted a decision to transfer
work from Hudson to Spartanburg, and that Arrow violated the
Act by refusing to bargain in good faith about that decision.?® An
administrative law judge held that Arrow’s closing of the Hudson
plant was subject to mandatory bargaining,?” but found that suffi-
cient bargaining had occurred, and dismissed the union’s com-
plaint.?® The judge reasoned that the First National Court limited
its holding to partial shutdowns arising from an employer’s aban-
donment of a portion of its operations.?® The judge found that
Arrow did not abandon the market served by Hudson, but rather
serviced that market through expanded operations at Spartan-
burg.?® The judge therefore held that Arrow’s closing of the Hud-
son plant did not fall under First National's ruling and was subject
to mandatory bargaining.®!

In 1987, a three-member panel of the National Labor Relations
Board upheld the administrative judge’s ruling that Arrow’s deci-
sion to close the Hudson plant was subject to mandatory bargaining,
but held that Arrow did not meet that obligation, and thus ruled
Arrow had violated the Act.?? The Board determined that Arrow’s
decision to close the Hudson plant and transfer its work to Spar-
tanburg arose from frustration with the contract impasse,* and that
the decision turned upon labor costs and not the direction of Ar-
row’s business.* The Board held that the Act required Arrow to
bargain to impasse over the closing of Hudson,*® and found that an

% Arrow I, 284 N.L.R.B. No. 57 at app. 1. The union also alleged that Arrow refused to
furnish the union with requested information that was “necessary and relevant” to the union’s
pusition as the representatives of the employees in collective bargaining. Id.

2 {d. at app. 14, After a regional director or the General Counsel of the Board investi-
gates and issues an unfair labor practice complaint, an administrative law judge hears the
complaint in a trial-type proceeding. Gorman, supra note 3, at 7-8. If a party files exceptions
to the administrative law judge's decision, the Board formally reviews. /d. at 8.

2 Arrow 1, 284 N.L.R.B. No. 57 at app- 19. The administrative law judge held that the
Act only required Arrow to give the union an opportunity to be heard, and dld not require
that Arrow bargain to impasse. /d. ac app. 17, 19.

 Id. at app. 11.

30 fd. at app. 14.

3 Id. at app. 13, 14,

 Id. ar 1-2, 10, 125 L.LR.R.M. at 1189, 1191.

8 Id. at 7, 125 L.R.R.M. at 1190.

% Id. at 8, 125 L.R.R.M. at 1190.

B Id at 9, 125 LRR.M. at 1191, The Board observed no reason to distinguish Arrow’s
obligation in closing Hudson with “the general obligation o bargain to impasse prior to
making unilateral changes.” fd. at 8, 125 L.R.R.M. at 1191.
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impasse had yet to occur when Arrow refused to negotiate about
the Hudson closing.?® Arrow appealed the Board's ruling.%’

In 1988, the United States Court of Appeals for the Fourth
Circuit, in Arrow Automotive Industries v. NLRB, denied enforcement
of the Board’s order, holding that the order contradicted the United
States Supreme Court decision in First National.*® The Arrow court
interpreted First National as broadly concluding that decisions to
partially close a business were not subject to mandatory bargain-
ing.% In discussing First National, the Arrow court acknowledged
that the Supreme Court emphasized the employer’s need to make
unencumbered decisions.*® The Arrow court also noted that the First
National Court held that the likely harm to an employer’s need to
unfettered decisionmaking about partial closings for economic rea-
sons outweighed the likely benefits of the union’s participation in
those decisions.*!

The Arrow court therefore held that decisions to partially close
a business based on economic reasons, even if those reasons in-

6 /d. a1 9, 1256 L.R.R.M. at 1191, The Board noted that the possibility of Arrow closing
the Hudson plant broke the apparent impasse in the contract negotiations, observed that
Arrow only met with the union once to discuss the Hudson closing, and also noted that
Arrow apparently did not consider the union's proposals after notifying the union of the
possibility of the Hudson closing. /d. at 9-i0, 125 L.R.R.M. at 1191, The Board ordered
Arrow to negotiate with the union about the closing of the Hudson plans (five years after
the closing had occurred) and to pay the discharged employees their wages for the period
from the Hudson plant closing until Arrow or the union satisfied certain conditions. fd. at
11,125 LR.R.M. at 1191-92.

% Arrow Auto. Indus. v. NLRB, 853 F.2d 223, 223, 128 L.R.R.M. 3137, 3138 (4th Cir,
1988},

™ id.

s fd, at 226, 128 L.R.R.M. at 3140. The court interpreted this conclusion of First National
to be a general holding, independent of First National's facts. Id. The Arrow If court noted
that the Courts of Appeals and commentators had agreed that First National stated a per se
rule that decisions to partially close a business were not subject to mandatory bargaining. fd.
at 227, 128 L.R.R.M. at 3140—41. The Arrow I court reasoned that the First National Court’s
apparent attempt to limit its holding did not affect this per se rule. See id. av 226-27, 128
L.R.R.M. at 3140,

1 74 ac 226, 128 L.R.R.M. at 3140. The Arrow II court further noted that the First
National Court reasoned that mandatory bargaining over decisions to partially close a business
was unlikely to increase communications between labor and management, that the Acl
sufficiently protected employees by requiring bargaining over the effects of the closing, and
that the Act protected workers from partial closings caused by antiunion animus. /d. The
Arrow court also observed that the Court reasoned that, if management believed that collective
bargaining was likely to be useful in making the closing decision, management would likely
bargain voluntarily, but that mandatory bargaining would create the possibility of uncertainty
and union delay of the closing. /d.

4 Id. {quoting First Nat'l Maintenance Corp. v. NLRB, 452 U.S. 666, 686, 107 L.R.R.M,
2705, 2713 (1981)).
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cluded labor costs as an important factor, were not subject to man-
datory bargaining.*? The Arrow court reasoned that the First National
Court included labor costs in the category of “economic reasons”
for a partial closing that placed those decisions outside the scope of
mandatory bargaining.®® The Arrow court interpreted First National
to distinguish business decisions based on “economic reasons” not
from decisions based on labor costs, but rather from decisions made
because of anti-union animus.4

The Arrow court also reasoned that because the United States
Supreme Court in First National expressly limited its holding to
“partial closings” and not “relocations,” the decision did not place
Arrow’s transfer of work from Hudson to Spartanburg outside First
National's holding.*> The Arrow court defined relocation to mean
when an employer replaced a plant with a new plant that would
perform the same work.*® The Armow court reasoned that the fact
that Arrow decided to close one plant and expand operations at
another already-existing plant constituted a decision to partially
close the business which, under First National, was not subject to
mandatory bargaining."” According to the Arrow court, even if Ar-
row’s decision constituted a relocation, the Act nonetheless did not
require that Arrow bargain about that decision, for Arrow’s need
to make such entrepreneurial decisions without the hindrance of
collective bargaining outweighed any benefit likely to arise from
bargaining.

The Arrow court therefore held that the Hudson closing con-
stituted a management decision “at the core of entrepreneurial
control.™ The court consequently did not rely on the First National
balancing test for management decisions that affected the employ-
ment relation but which management made for other reasons in-
dependent of that relation.?® The Arrow court, in the alternative,

2 fd, au 228, 128 L.R.R.M. at 3142,

43 See id.

1 Id. The Arrow I court also criticized the Otis /I Board’s labor cost standard for
determining whether a management decision affectling employment security is subject to
mandatory bargaining, because the standard, according to the Arrow /1 court, provided litile
guidance to companies faced with such decisions. Arvow 1, 