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LABOR RELATIONS LAW

I. PROCEDURAL DEVELOPMENTS

A. * Borrowing a Statute of Limitation for Section I 01(a)(2) Claims:
Reed v. United Transportation Union'

When Congress fails to provide a statute of limitation for a
federal cause of action, a well-established general rule requires
courts to “borrow” the most closely analogous statute of limitation
under applicable state law.? Because state statutes and timeliness
rules are drafted with state rather than federal interests in mind,
however, application of the analogous state rule may on occasion
frustrate rather than promote the national policies furthered by the
federal substantive law.? In these instances when the state-law lim-
itation is an unsatisfactory vehicle for enforcing the underlying
federal right, a narrow exception to the general rule requires courts
to reject the state-law analog and instead borrow a time limitation
from elsewhere in federal law.* Under this exception, courts adopt
a federal limitation rule when the federal rule clearly provides a
closer analogy than state-law alternatives and when the federal pol-
icies and practicalities of litigation render the federal rule a signif-
icantly more appropriate means to enforce the federal substantive
right.?

In the 1983 case of DelCostello v. International Brotherhood of
Teamsters, the United States Supreme Court held that an employee’s
suit against both his employer and his union fell within the narrow
exception demanding adoption of a federal limitation rule.® The

* By Carolyn E. Bassani, Editor, Boston CoiLice Law Revirw.

U488 U.S. 319, 130 L.R.R.M. 2137 (1989).

2 See id, at 323, 130 L.R.R.M. at 2138; DelCostello v. International Bhd. of Teamsters,
462 U.S. 151, 158-59, 113 L.R.R.M. 2737, 273940 (1983); Runyon v. McCrary, 427 U.S.
160, 180 (1976); Chevron Oil Co. v. Huson, 404 US. 97, 104 (1971); UAW v, Hoosier
Cardinal Corp., 383 U.S. 646, 704, 61 L.R.R.M, 2545, 2548 (1966},

s DelCostello, 462 U.S. at 161, 113 LR.RM. w 2740,

4 See, e.g., Agency Holding Corp. v. Malley-Duff & Assoc., inc., 483 U.S. 143, 156 {1987}
{adopting federal statute of limitation for civil RICO claims); Occidental Life Ins. Co. v.
EEOC, 432 U.S. 355, 368, 14 F.E.P. Cases 1718, 1724 (1977) (applying federal limitation
peried to EEOC enforcement actions brought under Title’ V11 of the 1964 Givil Rights Act);
McAllister v. Magnolia Petroleum Co., 357 U.S. 221, 224 (1958) (applying federal limitation
petiod o unseaworthiness action under general adniiralty law); Holmberg v. Armbrecht,
397 U.S. 392, 397 (1946) (refusing to apply a stare statute of limitation to enforce federally-
created equitable rights).

5 DelCosteilo, 462 U.S. at 172, 113 L.LR.R.M. at 2744,

5 462 U.S. 151, 113 LLR.R.M. 2737 (1983).
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suit at issue in DelCostello was a “hybrid” suit tormally comprised of
two separate yet interrelated causes of action.” The first cause of
action, brought pursuant to section 301 of the Labor Management
Relations Act (“LMRA?), alleged that the employer had discharged
DelCostello in violation of the company’s collective bargaining
agreement.® The second cause of action, brought pursuant to the
doctrine of fair representation implicit in the scheme of the National
Labor Relations Act (“NLRA"), alleged that the union breached its
duty of fair representation by mishandling DelCostello's ensuing
grievance-and-arbitration proceeding.® Neither component of the
hybrid suit contained an expressly applicable statute of limitation.??
In accordance with the general borrowing rule, the Court was,
therefore, forced to borrow a limitation rule from the statute most
closely analogous to the hybrid claim.

The DelCostello Court considered the applicability of analogous
state-law limitation periods but rejected each as incompatible with
the substantive policies and practical application of the hybrid sec-
tion 301/fair representation claim.'! Instead, the Court recognized
a stronger “family resemblance” between the breaches of duty al-
leged in the hybrid suit and federal claims of unfair labor practice
governed by section 10{b) of the NLRA."? The Court contended
that because a breach of duty and an unfair labor practice are
substantively related, section 10(b) necessarily provided a closer
analogy to the hybrid claim than did any of the state-law alterna-
tives.'* Additionally, the Court explained that unlike the possible

? Id. at 164-65, 113 L.R.R.M. at 2741-42,

8 Id. at 164, 113 L.R.R.M. at 2741. See Lubor Management Relations Act § 301, 29
U.S.C. § 185 (1988).

4 fd.

W fid. at 158, 113 L.R.R.M. at 2739.

1 Id, at 165-69, 113 L.R.RM. at 2742-43. The Court considered the applicability of
the state’s 30-day limitation peried for vacating arbitration awards but found the period too
short to ensure the aggricved employee an adequate opportunity to vindicate his or her
rights under the hybrid claim, /d. at 166, 118 L.R.R.M. at 2742. The Court then addressed
the possibility of adopting the state limitation period for legal malpractice, analogizing the
case to a lawyer’s mishandling of a commercial arbitration award. Id. at 167—69, 113 L.R.R.M.
at 2743. Although the Court agreed with Justice Stevens, who proposed this analogy in his
dissenting opinion, that legal malpractice provided the closest state-law analog, the Court
declined to borrow the much longer malpractice limitation because it would preclude the
rapid resolution of labor disputes encouraged by federal law. /4.

? Id. at 169-70, 113 L.R.RM. at 2743-44, Section 10(b) states in pertinent part that
“no complaint shall issue based upon any unfair labor practice occurring more than six
months prior to the filing of the charge with the [National Labor Relations] Board . . . .”
National Labor Relations Act § 10(b), 29 U.S.C. § 160G(b) (1988).

'3 DelCostello, 462 U.S. at 169, 113 L.LR.R.M. at 274344,
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state-law analogs, section 10(b)’s six-month time limit reflected the
proper procedural balance between the competing federal interest
in promoting stable bargaining relationships and the prompt reso-
lution of labor disputes on the one hand, and the employee’s interest
in vindicating his or her rights and avoiding unjust results under
the collective-bargaining system on the other.” For these reasons,
the DelCostello Court concluded that section 10(b} of the NLRA was
the most appropriate borrowed limitation rule for the hybrid section
301/fair representation claim.’'®

In announcing its decision, the Courl took pains to narrow the
scope of its holding and create only a closely circumscribed excep-
tion to the general state-law borrowing rule. The Court warned that
the DelCostello decision was “not mean(t] to suggest that federal
courts should eschew use of state limitations periods anytime state
law fails to provide a perfect analogy.”!® Rather, the Court stressed
that courts should limit their look to federal law for a borrowed
limitation rule to instances when a federal law clearly provides a
closer analogy than available state-law rules and when the substan-
tive federal policies and practicalities of litigation render the federal
rule a significantly more appropriate means to enforce the federal
right.!” The Court emphasized that if these two conditions were not
satisfied, the state-law analog must traditionally prevail.'® Thus, the
Court insisted that although the relevant factors in DelCostetlo dic-
tated adoption of a federal statute of limitation, resort in the first
instance to potential state-law analogs remained the norm.

Despite the Court’s admonition that its holding did not displace
the general state-law borrowing rule, the DelCostello decision precip-
itated a split among the federal circuits as to whether section 10(b)’s
six-month provision, though borrowed from federal law, should
similarly be applied to other labor law contexts. One area in which
this split occurred involved union members’ claims arising under
Title I, section 101(a)(2), of the Labor-Management Reporting and
Disclosure Act (“LMRDA”)." Section 101(a){2) prohibits a union

4 fd at 171, 113 L.R.R.M. at 2744 (citing United Parcel Serv. v. Mitchell, 451 U.5. 56,
70-71 (1981} {Stewart, J., concurring)).

1 fd. at 169, 113 L.R.R.M. at 2743-44.

6 Id, at 171, 113 L.RR.M., a1 2744,

¥ Id, at 172, 113 LRRM. al 2744,

8 Seedd. at 171=72, 113 L.LR.R.M. at 2744,

¥ $ee Labor-Management Reporting and Disclosure Act § 101(a}(2), 29 U.S.C. #411(a)(2)
(1988). Compare Davis v. UAW, 765 F.2d 1510, 1514-15, 119 L.R.R.M, 3572, 3575 (1 1th Cir.
1985) (applying federal § 10(b) statute of limitation), cert, denied, 475 U.S. 1057, 121 L.R.R.M.
9791 and Local Union 1397 v. United Stéelworkers of Am., 748 F.2d 180, 183, 117 LR R.M.
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from interfering with its members’ rights of freedom of speech and
assembly concerning union matters and safeguards members from
improper disciplinary censure for exercising those rights.?® Because
Congress did not expressly enact a statute of limitation for section
101(a)(2) actions, courts must borrow the most suitable timeliness
rule from some other source.?!

A majority of circuit courts that considered this issue held that
like the hybrid claim in DelCostello, section 101(a}2) claims were
similarly governed by the six-month limitation period prescribed by
section 10(b) of the NLRA.22 Applying DelCostello’s “family resem-
blance” analysis, these courts analogized the union’s inhibition of
its members’ rights of free speech and assembly to an unfair labor
practice.?® These courts observed that because of this family resem-
blance, the provisions of section 101(a}(2) of the LMRDA and those
of section 10(b} of the NLRA addressed the similar policy concern
of protecting individual workers from arbitrary union action. Ac-
cordingly, these courts concluded that this identity of underlying
interests necessarily rendered section 10(b) of the NLRA the most
analogous statute and compelled the court to borrow its six-month
time limitation.?*

3115, 3117 (3d Cir. 1984) (applying federal § 10(b) stawte of limitation) and Vallone v. Local
Union 705, Int'l Bhd. of Teamsters, 755 F.2d 520, 522, 118 L.R.R.M. 2546, 2547 (7th Cir.
1984) (applying federal § 10(b) statute of limitation) with Rodonich v. House Wreckers Union
Local 95, 817 F.2d 967, 977, 125 L.R.R.M. 2578, 2586 (2d Cir. 1987) (applying state personal
injury statute of limitation) and Doty v. Sewall, 784 F.2d 1, 11, 121 L.R.R.M. 2649, 2657 (Ist
Cir. 1986) (applying state civil rights act statute of limitation).
2 Section 101(a)(2) of the LMRDA provides:
Freedom of speech and assembly Every member of any labor organization shall have
the right to meet and assemble freely with other members; and 10 express any
views, arguments, or opinions; and to express at meetings of the labor organi-
zation his views, upon candidates in an election of the labor organization or
upon any business properly hefore the meeting, subject to the organization’s
established and reasonable rules pertaining to the conduct of meetings: Provided,
That nothing herein.shall be construed to impair the right of a labor organi-
zation to adopt and enforce reasonable rules as to the responsibility of every
member toward the organization as an institution and to his refraining from
conduct that would interfere with its performance of its legal or contractual
obligations.
Labor-Management Reporting and Disclosure Act § 101(a}(2), 29 U.S.C. § 41 1{(a)(2) (1988).
¥ Reed v. United Transp. Union, 488 U.S. 319, 321, 130 L.R.R.M. 2137, 2138 {1989).
2 See Dauvis, 765 F.2d at 1514—15, 119 L.R.R.M. a1 3575 {11th Circuit); Local Union 1397,
748 F.2d at 183, 119 L.R.R.M. at 3117 (3d Circuit); Vallone, 755 F.2d at 522, 118 L.R.R.M.
at 2547 (7th Circuit). .
® See Davis, 765 F.2d at 1514, 119 L.R.R:-M. at 3575; Local Union 1397, 748 F.2d at 183,
117 L.R.RM. au 3117; Vallone, 755 F.2d at 521-22, 118 L.R.R.M. aL 2547.
¥ See Davis, 765 F.2d at 1514, 119 L.R.R.M. at 3575; Local Union 1397, 748 F.2d ar 183,
117 L.R.R.M. at 3118; Vallone, 755 F.2d at 521-22, 118 L.R.R.M. at 2547.



December 1990] ANNUAL SURVEY OF LABOR LAW ‘179

Conversely, a minority of circuits refused to extend DelCostello
beyond the hybrid section 301/fair representation claim.? Applying
the underlying policy analysis of DelCostello, these courts reasoned
that denial of free speech was more closely analogous to a civil
rights or state law personal injury claim. As a result, these courts
endorsed the use of statutes of limitation drawn from state law civil
rights or personal injury statutes to govern the union member’s
section 101(a)(2) claim *¢

During the Survey year, the United States Supreme Court in
Reed v. United Transportation Union resolved the circuit courts’ con-
flicting interpretation of DelCostelle’s mandate and determined the
appropriate source for a borrowed limitation period in a section
101(a)(2) claim.?” In Reed, the Court held that claims arising under
section 101(a)(2) of the LMRDA are governed by state-law general
or residual personal injury statutes of limitation.?* In so doing, the
Court reaffirmed DelCostello’s admonition that when the operative
federal statute is silent with respect to a statute of limitation, de-
parture from the closest state-law analog is the exception rather
than the rule.?? ‘

In August 1982, the plaintiff Reed, a member of the United
Transportation Union (the “union”) and Secretary/Treasurer of the
union’s Local 1715 (the “local”), petitioned the union to reinstate
reimbursements that the local had paid to him but which the union
had subsequently disallowed.” Reed alleged in his petition that the
union’s selective application of a “prior approval” policy to deny his

2 See Rodonich v. House Wreckers Union Local 95, B17 F.2d 967, 977, 125 L.R.R.M.
9578, 2586 (2d Cir. 1987); Doty v. Sewall, 784 F.2d 1, 9, 121 L.R.R.M. 2649, 2655 (1st Cir.
1986).

% Spe Rodonich, 817 F.2d at 977, 125 L.LR.R.M. at 2586 (2d Cir; applying state personal
injury statute of limitation); Doy, 784 F.2d at 11, 121 LR.R.M. at 2657 (1st Cir.; applying
state civil rights act statute ol limitation).

7 488 .S, 319, 130 L.R.R.M. 2137 (1984).

2 [d, at 334, 130 L.R.R.M. at 2143.

W fd. at 324-25, 130 L.R.R.M, at 2139,

0 14 a1 $21-22, 130 L.R.R.M, at 2138. The dispute concerning Reed’s reimbursements
first arose when an audit of Local 1715's books and records revealed that Reed had received
$1,900 worth of reimbursement payments from the local for “time lost” carrying out his
union duties. Reed v. United Transp. Union, 828 F.2d 1066, 1067, 126 L.R.R.M. 2478, 2479
(4th Cir. 1987). The auditor disallowed these payments because Reed had failed to obtain
approval for the reimbursements prior to performing the tasks for which the “time lost” was
incurred. The union president upheld the auditor's denial of Reed's reimbursements. The
union president explained that notwithstanding the prior approval requirement, Recd was
not entitled to reimbursement for “time lost™ because his salary as an officer of the local was
intended 1o cover his full performance of the ordinary duties and responsibilitics of his
office. Reed, 488 U.S. a1 322, 130 L.R.R.M, at 2138, !
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reimbursements was intended to punish him for criticizing the lo-
cal’s officers, thereby violating his right to freely express his views
on union matters explicitly protected by section 101(a)(2) of the
LMRDA # When the union refused to reinstate Reed’s reimburse-
ments, Reed filed suit in the United States District Court for the
Western District of North Carolina against the union and three of
its officers. Reed filed the complaint exactly two years after his
attorney’s last letter to the union president reasserting Reed’s enti-
tlement to the denied reimbursements.® The complaint raised
claims under section 101(a)(2) of the LMRDA, as well as pendent
state implied contract and quantum meruit claims.?

The union moved for summary judgment on statute of limi-
tation grounds, arguing that in accordance with the Supreme
Court’s reasoning in DelCostello, Reed’s section 101(a)(2) claims were
barred by the six-month limitation period prescribed by section
10(b) of the NLRA.** The district court denied summary judgment,
holding that Reed’s section 101(a)(2) claims were not barred because
they were governed by North Carolina’s three-year limitation period
for personal injury actions.®® The United States Court of Appeals
for the Fourth Circuit reversed, holding that section 10(b)’s six-
month provision was the appropriate borrowed statute of limitation

* Reed, 488 U.S. ai 322, 130 L.R.R.M. at 2138, Reed maintained that no such prior
approval policy had existed or been enforced prior to being applied to him. Reed v. United
Transp, Union, 633 F, Supp. 1516, 1518 (W.D.N.C. 1986). As evidence of the union’s selective
application of the prior approval policy, Reed contended that when he subsequently sought
to enforce the prior approval policy by denying the unapproved reimbursememnt claims of
the local president and another local officer, the union president overruled the denials and
ordered Reed to pay the reimbursement claims. Reed, 488 U.S. at 322, 130 L.LR.R.M. a1 2138,

% Reed, 633 F. Supp. at 1518.

%% Id. In addition, Reed further alleged that the individual defendants had violated their
fiduciary duties as officers of the union pursuant to Title V of the LMRDA, 29 U.5.C. § 501
(1988), Id. at 1519.

3 Reed, 488 U.S. at 322, 130 L.R.R.M. a1 2138.

% Reed, 633 F. Supp. at 1525. The court noted that the hybrid § 301/fair representation
claim at issue in DelCostello was fundamentally precipitated by a break-down in the labor-
management relationship. In contrast, the court noted that Reed's § 101{a){?} claim arose
solely out of his relationship with the union and had only a tangential impact, if any, on the
union’s relationship with the employer. As a result, the court reasoned that the hybrid claim
and the § 101(a)(2) claim implicated different policy considerations: the purpose of the
hybrid claim was to preserve the labor-management relationship; the purpose of § 101(a}2)
was 1o preserve the individual's personal interest in internal union democracy. In this respect,
the court reasoned, a § 101(x)(2) caim more closely resembled a civil rights action than an
unfair labor practice, thereby rendering the statute of limitation applicable to civil rights
actions the most appropriate timeliness rule for an action arising under § 101{a)(2). Id.
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and thus foreclosed Reed from bringing suit under section 101(a)(2)
two years after the alleged injury occurred.?

The United States Supreme Court reversed, holding that claims
arising under section 101(a)(2) of the LMRDA are properly gov-
erned by the state’s general or residual personal injury statute of
limitation, and, therefore, Reed was not barred from prosecuting
the section 101(a)(2) claims.*” In an opinion by Justice Brennan, the
Court observed that when Title I of the LMRDA was enacted, it
was introduced under the heading of “Bill of Rights of Members
of Labor Organizations.”* The Court reasoned that such a denom-
ination indicated that Congress intended Title I's provisions to serve
in the labor context as the union member’s statutory counterpart
to the Bill of Rights of the United States Constitution.* The Court
noted that the freedom of speech and assembly provisions embod-
ied in section 101(a)(2) of Title I reiterated a fundamental first
amendment value—the right to freely express one’s opinions with-
out fear of reprisal.®® Given this coincidental interest between sec-
tion 101(a)(2) and constitutionally-protected free speech, the Court
concluded that section 101(a)(2) was readily analogized to a state
personal injury action.*!

The Court bolstered this analogy by recognizing the “evident
similarities” between the protections afforded by section 101(a}(2)
and those guaranteed by 42 U.S.C. § 1983, Section 1983 prohibits

% Reed v. United Transp. Union, 828 F.2d. 1066, 1070-71, 126 L.R.R.M. 2478, 2482
(4th Cir. 1987), Although the court of appeals agreed with the district court that Reed's
claims were similar to a civil rights action, it maintained that it was impossible 1o divorce the
§ 101(a}2) claim {rom the labor-management context within which it arose, fd. at 1070, 126
L.R.R.M. at 2482, The court reasoned that if left unresolved, internal union disputes might
create dissention atnong the union’s members and diminish their confidence in the ability of
the union leaders to manage the union's alfairs. The court maintained that such disaffection
would weaken the union and erode its ability to adequately bargain on behall of its members.
More importantly, the court stated, this instability would distract the union leaders from
performing their sole purpose, that of representing the union members in their relations
with their employer, The court, therefore, concluded that a lengthy limitation period would
frustrate federal policy favoring rapid resolution of labor-related disputes and necessitated
application ol the shorter, § 10(b) statute of limitation. {d.

9 Reed v, United Transp. Union, 488 U.S. 319, 323, 130 L.R.R.M. 2137, 2138 (1989).

38 Id. an 825, 130 L.R.R.M. a1 21349,

% Id.

1 7d.

Il 826, 130 LLRRM. at 2140. The Court gave no explanation for its analogy
between § 101¢a)(2) and personal injury actions, summarily stating, “[w]e find it unnecessary
to detail here the elements of this analogy.” Id.

42 fd. at 327, 130 L.R.R.M. w 2140,
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a person acting under color of state law from impinging upon a
citizen’s constitutional rights such as those secured by the first
amendment.** The Court has traditionally held that the timeliness
of actions brought under section 1983, which lacks an expressly-
articulated statute of limitation, is governed by the state’s residual
personal injury statute.* Consequently, the Court concluded that
the state’s personal injury statute must be similarly borrowed as the
most analogous statute of limitation to govern a union member’s
claims arising under section 101(2)(2).45

The Reed Court reasoned that the underlying federal policies
involved in a section 101(a)(2) claim further compelled the adoption
of the most analogous state-law statute of limitation rather than the
six-month provision prescribed by section 10(b) of the NLRA.% The
Court explained that in enacting Title I of the LMRDA, Congress
implied that in the union context, the unfettered freedom to speak
one’s mind and criticize the union’s policies or leadership is a fun-
damental requisite of union democracy.*” In this manner, the Court

41 Section 1983 provides in pertinent part:

Every person who, under color of any statute, ordinance, regulation, custom,
or usage, of any State or Territory or the District of Columbia, subjects, or
causes to be subjected, any citizen of the United States or other person within
the jurisdiction thereof to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable 1o the party injured in an
action at law, suit in equity, or other proper proceeding for redress.

42 U.B.C. § 1983 (1988).

' Reed, 488 1.8, at 326, 130 L.R.R.M. at 2140. In the 1985 case of Wilsen v. Garcta, the
Supreme Court held that § 1983 claims are most analogous to, and thereby controlled by,
the statute of limitation for state-law personal injury claims. 471 U.S, 261, 280 (1985). In
Wilson, the Court considered the most appropriate limitation rule w apply to a plaintiff's
claim that he was injured when a stae police officer used excessive force in unlawfully
arresting him. 7d. a1 263, The Court noted that cases arising under § 1983 present a potentially
broad and diverse spectrum of constitutional claims sounding in tort. 1d. at 273. The Court
roted that this sirong tort emphasis was consistent with the legislative history surrounding
the enactmemt of the Civil Rights Act of 1871, codified in § 1983, Id. at 276-77. The Court
observed that Congress enacted the Act to protect Southern blacks from the personal atroc-
itics and discrimination visited on them following the Civil War. As a result, the Court
concluded that personal injury tort statutes furnished the closest analogy to § 1983, which
similarly was intended 1o protect the personal civil and political rights of the individual. /d.
at 277,

The Supreme Court reiterated this analogy between § 1983 and personal injury claims
during the Survey year in Ouwens v. Ghure. 488 U.S. 235, 236 (1989). In Gwens, # unanimous
Court held that when a state maintains one or more statutes of limitation for certain enum-
erated intentional tores and a residual statute for all other personal injury actions, the residual
statute of limitation is the most appropriate borrowed limitation rule w govern claims brought
under § 1983. /4.

** Reed, 488 U.S. at 334, 130 L.R.R.M. at 2143,

*® fd. at 330, 130 L.R.R.M. at 2141.

¥ Id. at 325, 130 L.R.R.M. at 2139.
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noted, the rights protected by section 101(a)(2) of the LMRDA
vindicate not only the individual union member’s personal right to
speak freely but also serve the public interest in preserving and
promoting union democracy and the union’s responsiveness to the
needs of its members.*® The Court observed that this core purpose
of section 101(a)(2)—enhancing union democracy by enforcing the
union member’s rights of free speech and assembly-—was not an
integral consideration when Congress drafted the NLRA's six-
month limitation on filing charges of unfair labor practice.*® The
Court maintained that Congress in fact enacted Title I of the
LMRDA 1o remedy what it perceived as the NLRA’s failure to
adequately protect the free speech and assembly rights central to a
union’s democratic operation.*® The Court concluded that given
these incompatible underlying policies, section 10(b) of the NLRA
was not a significantly more appropriate vehicle to enforce the
federal policies in a section 101(a)(2) claim and thus did not compel
the Court to depart from the more analogous state-law limitation
rule.?!

The Reed Court further asserted that unlike section 10(b)’s six-
month provision, the longer limitation periods furnished by state
personal injury statutes were better attuned to the balance of com-
peting interests and practical considerations implicated in a section
101(a)(2) action.? The Court conceded that section 10(b)’s six-
month statute of limitation would facilitate the rapid resolution of
internal union disputes. The Court maintained, however, that con-
fining the filing of complaints to such a short prescriptive period
ignored the practical difficulties faced by a section 101(a)(2) plaintff
in identifying his or her injury, securing an attorney, and deciding
whether or not to litigate and risk antagonizing the union’s leaders.**
Additionally, the Court contended that although the federal interest
in stable collective bargaining relationships and private dispute res-
olution furthered by section 10(b) may be implicated in a section .
101(a)(2) action, these interests are not an integral part of the
section 101(a)(2) balance.’* The Court, therefore, concluded that
section 10(b)’s six-month time bar failed to adequately balance the

8 fd. at 325-26, 130 L.R.R.M. at 2139,
@ fd. w332, 130 LR.R.M, at 2142,

50 Id

5t Jd, at 833, 130 L.LR.R.M. at 2142,

52 Jd, at 327, 130 L.R.R.M. wt 2140

5 fd,

5L, at 330, 130 LRR.M. at 2141,
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private and public interests involved in a section 101(a)(2) action,
serving federal policies that were merely tangential to the more
fundamental rights sought to be promoted by section 101(a)(2).5

In the sole dissenting opinion, Justice White agreed that section
101(a}(2) of the LMRDA implicated first amendment concerns but
disagreed that these underlying policy considerations were the pri-
mary thrust of the federal statute.’¢ Instead, Justice White con-
tended that Congress’ primary purpose in enacting section 101(a}2)
was to protect the integrity of the collective bargaining process by
ensuring that a union effectively and responsively represents its
members.®” He argued that these interests are identical to those
protected by section 10(b) of the NLRA and its insistenice on en-
couraging the prompt airing and resolution of labor-related griev-
ances.®® As a result, Justice White concluded that section 10(b) of
the NLRA, and not section 1983, furnished the better analog and
thus rendered section 10(b)’s six-month statute of limitation the
most appropriate borrowed limitation rule for a secuon 101 (a)(2)
claim.?

The implications of the Reed Court’s holding that state personal
injury statutes furnish the appropriate borrowed limitation rule for
a umon member’s claim that the union violated his or her section
101(a)2) rights of free speech and assembly are three-fold. First,
the decision reveals the Supreme Court’s interpretation of the core
federal policy underlying Title I of the LMRDA, in which section
101(a)2) is incorporated. In Reed, eight of the nine Supreme Court
Justices agreed that the fundamental purpose of Title [ is to enhance
union democracy by guaranteeing the union member’s rights of
free speech and assembly concerning union matters. Under this
interpretation, implementation of the federal labor policy depends
upon the enforcement of the individual union member’s personal
rights. The importance of these individual rights in the labor con-
text compelled the Court to adopt a statute of limitation sufficient
in length to accommodate the practncal difficulties faced by a section
IOl(a)(?) plaintiff in a suit against his or her union. The Court

% See id. Justice Scalia filed a brief concurring opinion. In his opinion, Justice Scalia
reiterated the general rule that where a federal statute lacks an expressly-articulated limitation
period, courts must borrow the most analogous state-law statute of limitation. fd. at 334, 130
L.R:R.M. at 2143 (Scalia, J., concurring).

5 Jd. at 335, 130 L.R.R.M. a1 2143 (White, |., dissenting).

5 Id.

5 fd.

8 Id.
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maintained that because state personal injury statutes of limitation
are invariably longer than section 10(b) of the NLRA’s six-month
provision, they afford a plaintiff greater opportunity to vindicate
his or her personal rights and render the state time bar better
attuned to the substantive policies and practicalities of a section
101(a}2) action. The Reed Court’s adoption of the longer limitation
period to protect the plaintiff in a section 101(a){2) claim suggests
that the Court may adopt a similar pro-plaintiff orientation in de-
termining the applicable statute of limitation in subsequent Title 1
claims.

Second, the Reed Court’s holding reaffirms the general rule
that when a federal cause of action lacks an express statute of
limitation, resort in the first instance must be to the most analogous
state-law timeliness rule.®" In so doing, the Court in Reed reiterated
its earlier admonition in DelCostello that departure from the state-
law analog is exceptional and limited to instances when a much
closer federal analog exists and when the federal policies at stake
and the practicalities of litigation render the federal rule a signifi-
cantly more appropriate vehicle to enforce the federal substantive
right.%! Following Reed, courts are more likely to show greater de-
ference to state-law statutes of limitation and be more reluctant to
deviate from the general state-law borrowing rule.5? As a result,
courts are likely to recognize that an exception to the general rule—
thereby requiring application of a federal statute of limitation—is
triggered only when the case falls within the narrowly-prescribed
parameters set forth in DelCostello. Consequently, departure from

% See ¢id. at 334, 130 L.LR.R.M. at 2143,

61 Sge DelCostello v. International Bhd. of Teamsters, 462 U.S. 151, 172, 113 L R.R.M.
9747, 9744 (1983).

2 See, r.g., Posadas de Puertoe Rico Assocs. v. Asociacion de Empleados de Casino de
Puerto Rico, 873 F.2d 479, 483, 131 L.R.R.M. 2223, 2226 (1st Cir. 1989) (applying Puerto
Rico's judicially created 30-day limitation for vacating lubor arbitration awards to claims
arising under LMRA § 301); Clift v. UAW, 881 F.2d 408, 411, 132 L.R.R.M. 2123, 2126 (7th
Cir. 1989} {applying state’s limitation period for personal injury actions to employee's equal
protection claim arising under LMRA § 301 and LMRDA § 101(a)(2)), reversing on remand
818 F.2d 623, 125 L.R.R.M. 2384 (7th Cir. 1987); Hester v. International Union of Operating
Eng'rs, 878 F.2d 1309, 1310, 152 L.R.R.M. 2011, 2011 {1 tth Cir. 1989) (applying state’s one-
year residual personal injury statute of limitation to union member’s breach of duty of fair
representation claim against uttion arising under LMRDA § 411(a)(5) which sateguards
employees [rom improper disciplinary actions). But see Guidry v. International Union of
Operating Eng'rs Local 406, 882 F.2d 929, 942, 132 L.R.R.M. 2563, 25673 (5th Cir. 1989)
{applying state’s one-year personal injury statute of limitation to union member's claims
arising under LMRDA's § 101(a}(2) but applying NLRA § 10(b)’s six-month limitation period
to LMRA § 301 claim). )
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the state-law analog in favor of a federal statute of limitation will
be increasingly more exceptional in light of the Reed decision.

Finally, the Court’s mandate of the presumptive primacy of the
state-law analog reaffirms a protocol for statutory construction to
guide courts in selecting the most appropriate borrowed limitation
rule. In both Reed and DelCostello, the Supreme Court relied upon
the same selection criteria to isolate the source of the most analogous
timeliness rule. In each case, the Court first determined the nature
of the action by examining the federal policies at issue in the sub-
stantive allegations. After analyzing the potential applicability of
surrogate state-law limitation rules, the Court selected the most
closely analogous state-law statute of limitation. The Court then
examined the extent to which the state-law rule accommodated the
underlying policies of federal labor law and the realities of the
adversary process. In analyzing potential analogs, the Court’s pri-
mary directive was to distinguish the statute of limitation that best
promoted union harmony and the integrity of the labor-manage-
ment relationship. Only when the Court found, as it did in Del-
Costello, that application of the state limitation rule would unduly
frustrate this federal policy did its focus shift from state-law to
federal-law timeliness rules. These controlling principles will guide
courts similarly confronted with selecting the most closely analogous
statute of limitation for a federal cause of action that is silent with
respect to a timeliness rule. In the majority of cases, in accordance
with the Reed and DelCostello directives, the state-law analog will
ultimately prevail.

II. REPRESENTATIONAL AND ORGANIZATIONAL ACTIVITY
A. * The Duty of Fair Representation and Union Abuse of the Hiring
Hall System: Breininger v. Sheet Metal Workers International
Association Local Union No. 6!

The United States Supreme Court has established that a labor
union has an implied duty of fair representation to its members,
due to its role as their exclusive bargaining agent.? The Supreme
Court has defined a union’s duty of fair representation as a duty to
treat members without hostility or discrimination, to exercise its

* By Laura E. Sheppe, Editor, Boston COLLEGE Law REVIEW.

! 1108, Cr. 424, 132 L.R.R.M. 3001 (1989).

* Vaca v. Sipes, 386 U.S. 171, 177, 64 L.R.R.M. 2369, 2371 (1967); see also Steele v.
Louisville & N.R.R., 323 1J.5. 192, 19899, 15 L.R.R.M. 708, 710-11 (1944).
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discretion honestly and in good faith, and to avoid arbitrary con-
duct.? In addition to this common law duty of fair representation,
a breach of this duty is also an unfair labor practice under sections
7 and 8(b) of the National Labor Relations Act (“NLRA™).*

A conflict has existed concerning who has jurisdiction over
activity that is both a common-law breach and an unfair labor
practice. The United States Supreme Court held in the 1959 case
ol San Diego Building Trades Council v. Garmon that neither state nor
federal courts have jurisdiction over activity that is arguably subject
to sections 7 or 8 of the NLRA.® The Court reasoned that Congress
created the NLRA to centralize the administration of labor proce-
dures in order to obtain uniform application of national labor pol-
icies.®

The Court, however, subsequently held in the 1967 case of Vaca
v.. Sipes that Congress, in enacting the NLRA in 1947, had not
intended to oust the federal courts from enforcing the duty of fair
representation.” The Vaca Court held that courts have jurisdiction
over suits to enforce collective bargaining agreements even when
the employer’s alleged breach of contract is also arguably an unfair
labor practice within the National Labor Relations Board's
(“NLRB™} jurisdiction.® The Vaca Court reasoned that courts con-
tinue to recognize the common-law duty of fair representation that
had developed prior to Congress’ granting unfair labor practice
jurisdiction to the NLRB in 1947.° The Vaca Court concluded,
therefore, that courts share jurisdiction with the NLRB over duty
of fair representation violations.'?

In addition to giving rise to both a common-law claim and an
unfair labor practice charge pursuant to the NLRA, a breach of the
duty of fair representation may also violate provisions of the Labor-
Management Reporting and Disclosure Act (‘LMRDA”).!! Congress

3 Vaca, 386 U.S. at 177, 64 L.R.R.M. at 2371.

4+ NLRB v. Miranda Fuel Co., 140 N.L.R.B. 181, 185, 51 L.R.R.M. 1584, 1587 (1962),
enforcement denied, 326 F.2d 172, 180, 54 L.R.R.M. 2715, 2721 (2d Cir. 1963); see National -
Labor Relations Act, 8§ 7, 8(b), 29 U.S.C. §§ 157, 158(b) (1982).

* 359 U.8. 236, 245, 43 L.R.R.M. 2838, 2842 (1959).

5 Id. at 242-43, 43 L.R.R.M. at 2841,

7 386 U.S. at 183, 64 L.R.R.M. at 2374, In Vaca, a discharged union member brought
a class action ugainst local union officers and representatives for failing to arbitrate adequately
his grievance with his employer in violation of the collective bargaining agreement,

8 Id. a1 183-84, 64 LR.R.M. at 2374,

¢ Id. m 181, 64 L.R.R.M, a1 2573,

0 Id. at 186-87, 64 LR.R.M. at 2375.

i LMRDA § 101(a)}(2), (5), 29 U.S.C. § 411(a)(D), (5) (1982),
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enacted the LMRDA to preserve democratic standards within
unions so that members may maintain control over the purposes
and policies of their organization.’? Congress designed both the
substantive and procedural aspects of the LMRDA to attain that
goal.!® Sections 101(a)(5) and 609 of the LMRDA make it unlawful
for a union o “fine, suspend, expel, or otherwise discipline,” any
of its members for exercising rights secured under the LMRDA.

Courts have defined inconsistently the term “discipline” in
LMRDA provisions 101(a)}(5) and 609.'> Some courts have con-
cluded that discipline includes only those actions that affect a union
member’s membership status.! The majority of courts, however,
do not view discipline as necessarily limited to restrictions on mem-
bership rights.!” These courts maintain that a union’s breach of the
duty of fair representation can constitute discipline.!s

12 See Fick, Political Abuse of Hiring Halls: Comparative Treatment under the NLRA and the
LMRDA, 9 Innus. ReL, L.J. 339, 360 (1987). ’

1 Id. Section 101(a)}2) of the LMRDA, for example, grants union members the right to
cxpress their views, arguments, or opinions, both at their leisure and during union meetings.
LMRDA, § 101(a}2), 29 U.5.C. § 41 1(a}(2).

1* Section 101{a)(5) provides:

No member of any labor organization may be fined, suspended, expelled,
or otherwise disciplined except for non-payment of dues by such organization
or by any officer thereol unless such member has been (A) served with written
specific charges; (B} given a reasonable time to prepare his defense; (C) afforded
a full and fair hearing.

LMRDA, § 101(a)(5), 29 U.S.C. § 411(a)(5). Section 609 provides in pertinent part:

It shall be unlawful for any labor organization, or any officer, agent, shop
steward, or other representative of a labor organization, or any employee
thereof 1o fine, suspend, expel, or otherwise discipline any of its members for
exercising any right 1o which he is entitled under the provisions of this chapter

LMRDA, § 609, 29 U.S.C. § 529,

'* See Elelson & Smith, Union Discipline Under the Landrum-Griffin Act, 82 Hanv. L. Rev.
727, 731 (1969). Courts have experienced some difficulty in determining which union mem-
ber interests a union must injure for an action to come within the “otherwise disciplined”
language of §§ 101 and 609, /4.

6 fd.; see, e.g., Finnegan v. Leu, 456 U.S. 431, 438, 110 L.R.R.M. 2321, 23923 (1982)
(holding that discipline refers only to retaliatory actions affecting a union member's rights
or status as @ member of the union); Breininger v. Sheet Metal Workers Intl Ass'n Local
Union No. 6, 849 F.2d 997, 999, 128 L.R.R.M. 2845, 2846 (6th Cir. 1988) {term “discipline”
meant to refer only to punitive actions diminishing membership rights).

17 See Etelson & Smith, supra note 15, at 731.

'8 See Guidry v. International Union of Operating Eng'rs, Local 406, 882 F.2d 929, 940
41, 132 L.R.R.M. 2563, 2569-72 (1989); Murphy v. International Union of Operating Eng'rs,
Local 18, 774 F.2d 114, 123, 120 L.R.R.M. 2837, 2844 (6th Cir. 1985), cert. denied, 475 U S.
1017, 121 L.R.R.M. 2736 (1986); Keene v. International Union of Operating Eng'rs, Local
624, 569 F.2d 1375, 1381, 97 L.R.R.M. 3215, 3219 (5th Cir. 1978); Moore v. Local 569 of
the Int’l Bd. of Elec. Workers, 653 F. Supp. 767, 771, 125 L.R.R.M. 2402, 2405 (5.D. Cal.
1987).
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During the Survey year, the United States Supreme Court, in
Breininger v. Sheet Metal Workers International Association Local No. 6,
held that federal courts have jurisdiction over a duty of fair rep-
resentation claim even if such claim also could give rise to an unfair
labor practice charge before the NLRB.!® The Court also held that
alleged discriminatory hiring hall practices ?° are not a basis for a
claim under the LMRDA because such conduct does not constitute
discipline within the meaning of sections 101(a)(5) and 609.2! Con-
sequently, after Breininger, if union officials discriminate against
members through the union hiring hall, federal courts can hear
claims and the NLRB can hear charges by union members that the
union’s action is a violation of its duty of fair representation. Courts
will not hold, however, that such discrimination violates the
LMRDA.

Lynn Breininger was a member of Local Union No. 6 of the
Sheet Metal Workers International Association {the “union”).22 The
union, under a multi-employer collective bargaining agreement,
managed a hiring hall that referred both union members and non-
union members for construction work.?* The union referred mem-
bers in one of two ways: either an employer specifically requested
a particular member, or the union began at the top of its out-of-
work list and continued until it found someone to do the job. The
union did not restrict members or employers to the hiring hall as a
source of employment. _

Breininger alleged that because of his political opposition to
the union business manager, the union hiring hall officials both
failed to inform him when employers requested him for a job, and
skipped over his name on the out-of-work list when referring in-
dividuals for jobs.?* He claimed that the union thereby violated its
duty of fair representation.?® Breininger also alleged that the union,

110 8. Cr. 424, 434-35, 132 L.R.R.M. 3001, 3007-08 (1989),

2 As one commentator explains, a “union-operated hiring hall functions as a central
employment clearinghouse. Employers contact the local hiring hall and request the specific
number of workers required {or the job; employees available for work register at the hall
and are dispatched to the jobs as needed.” Fick, supra note 12, at 342-43; see Beaird & Player,
Union Discipline of ils Membership Under Section 101(a}(3) of Landrum-Griffin: What is “ Discipline”
and How Much Process is Dhie?, Y Ga. L. Rev, 383, 392 (1975).

2 Jd. at 440, 132 L.R.R.M. at 3012.

2 Jd. at 428, 132 L.R.R.M. at 3002

¥ Id. The union maintained a list of individuals who were out of work and wanted job
referrals.

2 Jd. ar 428, 132 L.RR.M. wt 3002-03.

B Id w428, 132 LR.R.M. at 3002. The complaint stated that the union, “in its repre-
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in making job referrals, favored certain members who supported
the present business manager, and that this favoritism was part of
widespread, improper discipline for political opposition in violation
of sections 101(a)(5) and 609 of the LMRDA .26 Breininger therefore
alleged that he had been “otherwise dlSClpllned by the union, acting
by and through its officials.?’

The United States District Court for the Northern District of
Ohio granted the union’s motion for summary judgment, and the
United States Court of Appeals for the Sixth Circuit affirmed in a
per curiam opinion.?® In connection with the fair representation
claim, the appellate court remarked that circuit courts have uni-
formly held that such claims fall exclusively under the jurisdiction
of the NLRB.?® With respect to the LMRDA claim, the court held
that Congress intended discipline to refer only to punitive actions
diminishing membership rights.*® The court stated that hiring hall
practices are not a function of union membership because referrals
are available to both members and non-members. Thus, the Court
of Appeals for the Sixth Circuit held that discriminatory hiring hall
practices do not constitute discipline within the meaning of the
LMRDA 3!

The United States Supreme Court reversed in part, affirmed
in part and remanded. The Court set down a two-part holding.
First, the Court held that the district court did have jurisdiction
over Breininger’s fair representation suit arising from union offi-
cials’ alleged discrimination.3? Second, the Court held that the
union’s alleged action did not constitute discipline under LMRDA
sections 101(a)(5) and 609.23

With respect to the first part of its holding, the Court observed
that the circuit court erred in ruling that the district court had no

sentation of [petitioner,] has acted arbitrarily, discriminatorily, and/or in bad faith and/or
without reason or cause.” Id.

% Id, at 428, 132 L.R.R.M, a1 3002-03.

¥ Id. at 428, 132 L.R.R.M. aL 3003.

? Breininger v. Sheet Metal Workers Local Union No. 6, 849 F.2d4 997, 998-99, 128
L.R.R.M. 2845, 2845-46 (6th Cir. 1988). The district court decided that the NLRB had
exclusive jurisdiction of Breininger’s claim. Id. at 998, 128 L.R.R.M. at 2845. The court stated
that “[i]t is well-settled that union discrimination in job referrals is a matter within the
exclusive jurisdiction of the NLRB.” id.

¥ Id. at 999, 128 L.R.R.M. at 2845,

% Id., 128 L.R.IR.M. at 2846.

3 Id.

32 Breininger v. Sheet Metal Workers Intl Ass'n Local Union No. 6, 110 8. Ct. 424, 440,
132 L.R.R.M. 3001, 3012 (1989).

B Id.
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jurisdiction over the duty of fair representation claim.3* First, the
Court noted that the NLRB had held that a violation of the duty
of fair representation also could be an unfair labor practice under
sections 7 and 8 of the NLRA.3% Although the Court acknowledged
its previous holding, in San Diege Building Trades Council v. Garmon,
that the NLRB preempted state and federal jurisdiction over claims
based on activity arguably subject to section 7 or 8 of the NLRA,*
the Court also noted its more recent holding in Vaca that the
preemption rule did not extend to suits alleging a breach of the
duty of fair representation. Because this suit involved such a breach,
the Court ruled that the district court was not deprived of jurisdic-
tion.?”

Second, the Court reasoned that there should be no exception
for hiring hall cases simply because the NLRB allegedly has more
experience with this subject matter.*® The Court maintained that it
had never suggested that it would reconsider its ruling on jurisdic-
tion based on the subject matter of the fair representation claim.#
The Court was unwilling to adopt a legal principle whereby exper-
tise is equated with exclusive jurisdiction because such a principle
would remove an unacceptably large number of fair representation
claims from federal courts.?

% Id. at 435, 132 L.R.R.M. at 3008.

35 Breininger, 110 8. Ct. at 429, 132 L.R.R.M. at 3003. In NLRB v. Miranda Fuel, the
NLRB held that employees’ rights to:

form, join, or assist labor organizations, or to refrain from such activities, is a
statutory limitation on statutory bargaining representatives, and that § 8(b)(1)(A)
of the Act accordingly prohibits labor urganizations, when acting in a statutory
representative capacity, from taking action against any employee upon consid-
erations or classifications which are irrelevant, invidious, o unfair,
140 NLRB 181, 185, 51 L.R.R.M. 1584, 1587 (1962), enforcement denied, 326,F.2d 172, 180,
54 L'RR.M. 2715, 2721 (2d Cir. 1963).

% Breininger, 110 8. Ct. at 429, 132 L.R.R.M. a1 3003; see San Diego Bldg. Trades Council
v. Gartmon, 359 U.8. 236, 245, 43 L.R.R.M. 2838, 2842 (1959).

7 Breininger, 110 S. Ct. at 429, 132 L.R.R.M. at 3003-04; see Vaca v. Sipes, 386 U.S.
171, 181, 64 L.R.R.M. 2369, 2373-74 (1967). In Vaca, the Court held that courts developed
the duty of fair representation before the NLRB even acquired jurisdiction over union
activities. Vaca, 386 U.S. at 181, 64 L.R.R.M. at 2373, The Court further reasoned that the
NLRB has unreviewable discretion w deny hearing unfair labor practice claims if the NLRB
considered them insubstantal. Id. at 182 & n.8, 64 L.R.R.M. at 2373 & n.8. This discretion
might cause a union's breach of duty to go unremedied and thereby frustrate “the basic
purposes underlying the duty of fair representation doctrine.” Id. at 182-83, 64 LR.EM. at
2374,

3 Breininger, 110 8. Ct. at 430-31, 132 L.R.R.M. at 3004.

1 Id. at 431, 132 L.R.R.M. at 3004.

40 Jd, at431, 132 L.R.R.M. at 3005. The Court added that the NLRB has already granted
themselves exclusive jurisdiction over fair representation cases involving racial and gender
discrimination, citing the Miranda Fuel decision, Id.
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Third, the Court refused to define the duty of fair represen-
tation in terms of an unfair labor practice under the NLRA because
such definition would unreasonably narrow the duty of fair repre-
sentation.!! The Court noted that the NLRB had determined that
breaches of the duty of fair representation also constituted unfair
labor practices in an effort to broaden, not restrict, the remedies
available to union members.*? The Court reasoned that the com-
mon-law duty of fair representation arises from the NLRA's grant
under section 9(a) of the union’s exclusive authority to represent
all the employees in a designated bargaining unit.¥3 According to
the Court, this duty prevents any arbitrary union conduct against
individuals.** An unfair labor practice under the NLRA, on the
other hand, is limited to instances where a union discriminates solely
on the basis of union membership or lack thereof.* The Court
reasoned, therefore, that narrowing the duty of fair representation
to the NLRA’s definition of unfair labor practices would make the
two redundant despite their different purposes, and would destroy
some of the protections of the broader duty of fair representation.*s

With respect to the second part of its holding, the Court af-
firmed the Sixth Circuit decision to reject Breininger's LMRDA
claim. The Court did not, however, adopt the lower court’s reason-
ing that the term discipline refers only to punitive actions diminish-
ing membership rights.*” The Court noted that sections 101(a)}(5)
and 609 of the LMRDA make it unlawful for a union to “fine,
suspend, expel or otherwise discipline” any of its members for
exercising rights secured under the LMRDA *® The Court reasoned
that by using the phrase “otherwise discipline,” Congress did not

41 Id. at 436, 132 L.R.R.M. at 3008,

2 Id,

4 1d, at 436, 132 L.R.R.M, at 3009; see 29 U.S.C. § 159(a) (1982),

3 Breininger, 110 S, Ct, at 436, 132 L.R.R.M. at 3009 {quoting Vaca v. Sipes, 386 U.S,
171, 182, 64 L.R.R.M. 2369, 2373 (1967)). The Breininger Court stated that *[iJt was because
the national labor policy vested unions with power to order the relations of employees with
their employer that this Court [in NLRB v. Allis-Chalmers Manufacturing Co.] found it necessary
to fashion the duty of lair representation.” Id. at 436, 132 L.R.R.M. a1 3009 (citing NLRB v.
Allis-Chalmers Mfg. Co., 888 U.S. 175, 181, 65 L.R.R.M. 2449, 2451 (1967)).

4 Id, at 435-36, 132 L.R.R. M. at 3008,

4 Id. at 436, 132 L.R.R.M. at 3008-09.

47 Id. at 438, 132 L.R.R.M. at 3010 (the Court of Appeals reasoned that because “hiring
hall referrals . . . are available to non-members as well as to members, and the hiring hall
was not an exclusive source of employment for sheet metal workers, petitioner did not suffer
discrimination on the basis of rights he held by virtue of his membership in the union.”).

8 Breininger, 110 S, Ct. at 435, 132 L.R.R.M. at 3008 (citing 29 U.S.C. §§ 411(a)(5),
529).
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mean to include all acts deterring the exercise of LMRDA protected
rights, but instead intended only to denote punishment that the
union authorized as a colléctive entity to enforce its rules.*® The
Court also reasoned that the structure of the LMRDA imphes that
discipline inveolves an established disciplinary process by the union
in its official capacity, rather than ad hoc retaliation by individual
union officers.?® The Court held that Breininger did not allege acts
by the union amounting to discipline within the meaning of the
statute, because individual union officers, not the union as an entity,
punished him.5!

Justice Stevens, joined by Justice Scalia, concurred in the
Court’s disposition of Breininger’s duty of fair representation claim,
but dissented from the Court’s interpretation of the term discipline
in sections 101(a)(5) and 609 of the LMRDA.*? According to Justice
Stevens, union disc¢ipline is punishment imposed by the union or
its officers to control members’ conduct in order to protect the
interests of the union or its membership.?® Justice Stevens argued
that this definition clearly includes the use of a hiring hall system
to punish members of the union for their political opposition. Fur-
thermore, Justice Stevens reasoned that Congress intended the
LMRDA to prevent unions from disciplining members without pro-
viding adequate procedural protection.® The majority’s holding
that the LMRDA does not cover informally-imposed punishment as
alleged by Breininger, added Justice Stevens, deprives union mem-
bers of the LMRDA’s procedural safeguards when they most need
them.5® Using a hiring hall for retaliatory purposes, Justice Stevens
concluded; is a form of discipline even if the hiring hall serves both

49 Id. a1 438=39, 132 L.R.R.M. 3010-11. The Court relied on a fifth circuit case holding
that discipline refers only to activns the union undertakes under color of the right to control
its members’ conduct in order to protect union or union members’ interests. /d. at 439, 132
L.R.R.M. at 3011 (citing Miller v. Holden, 535 F.2d 912, 915, 95 L.R.R.M. 2152, 2154 (5th
Cir, 1976)).

50 Id. at 439, 132 L.R.R.M. at 3011. The Court also looked to the statute's legislative
history to support its interpretation of “discipline.” It held that "Congress envisioned “disci-
pline’ to entail the imposition of punishment by a union acting in its official capacity.” /d.

‘81 Id. at 440, 132 L.R.R.M. at 3012.

% Jd. at 441, 132 L.R.R.M. at 3012 (Stevens, J., dissenting).

8 Id. at 442, 132 L.R.R.M. ai 3013 (Stevens, ]., dissenting) (citing Miller, 535 F.2d at
915, 95 L.R.R.M. at 2154).

4 Id. Justice Stevens argued that, for example, an effective method of disciplining union
members would certainly be to injure their employment interests, the interests that are the
. prime reason for union membership.

55 Breininger, 110 S. Ct. at 443, 132 L.R.R.M. at 3014 (Stevens, ]., dissenting).
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members and non-members, and even if the decision to punish is
ad hoc and unrecorded by the union.

The Breininger decision ameliorates a union member’s ability to
recover against a union for breaching its duty of fair representation
with respect to a job referral system. Breininger affirmed that a union
member can sue a union in federal court as well as bring a charge
through the NLRB for such conduct. Federal jurisdiction offers
plaintifts two benefits. First, plaintiffs are more likely to have their
claims heard when not restricted to bringing a charge through the
NLRB. If plaintiffs’ only form of redress is the NLRB, they may
have no redress at all because the NLRB has discretion to hear only
those claims they decide will advance the public interest in effec-
tuating the policies of the federal labor laws.?” If employees can sue
in federal court, however, they are guaranteed a hearing by consti-
tutional requirements of due process.

Second, a federal court forum might be more profitable for
plaintiffs. If plaintiffs bring charges under the NLRB, the available
remedies are limited to requiring the union to cease and desist any
conduct violating the NLRA and providing back pay to make plain-
tiffs whole. If plaintiffs sue in federal court they can win damages
far exceeding NLRB compensation.

One downside to federal court jurisdiction, however, exists.
Allowing union members to sue in federal court severely diminishes
the uniformity of national labor policy. Congress enacted the NLRA
to centralize administration and obtain uniform application of labor
procedures.?® By giving union members federal jurisdictton over
these labor claims, the Court is both diluting the national uniformity
established by the NLRB and allowing the government to intervene
in this area of the law. Such government intervention may prove
harmful to union members in the long run but it is currently out-
weighed by the benefits of tederal jurisdiction.

Breininger also ameliorates a union member’s ability to recover
against a union for breaching its duty of fair representation with
respect to a job referral system because the duty of fair represen-
tation is no longer limited to the NLRA’s definition of an unfair
labor practice. As a result, the union owes a duty of fair represen-
tation to a member or non-member in situations other than union-

% Id. at 444, 132 L.R.R.M. at 3015 (Stevens, |., dissenting}.

5 See Vaca v. Sipes, 386 U.S. 171, 182 & n.8, 64 L.R.R.M. 2369, 2373 & n.8 (1967)
(holding that the NLRB can refuse to hear an employee’s charge of an insubstantial injury).

58 Seeid. at 179, 64 L.R.R.M. at 2372,
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related administration. A union member has an action for job-
referral discrimination pursuant to section 9 of the NLRA, not
sections 7 and 8 that define unfair labor practices. Therefore, de-
spite the dilution of a national uniform labor policy, Breminger
benefits union members by allowing them to sue in federal court
and by not restricting the definition of a union’s duty of fair rep-
resentation to the NLRA’s definition of an unfair labor practice.

Although the Court allows union members to hold unions liable
for their officers’ discriminatory management of a hiring hall re-
ferral system under a duty of fair representation claim, the Court
will not allow unions to be held liable for their officers’ improper
actions under the LMRDA. The Court concluded in Breininger that
Congress did not intend the phrase “otherwise discipline” to include
all acts that deterred the exercise of rights protected under the
LMRDA, but rather to refer only to sanctions authorized by the
union as a collective entity undertaken under color of the union’s
right to control its members’ conduct.® The Court distinguished
such official union discipline from ad hoc retaliation by individual
union officers even though it seemed to recognize that one purpose
of the LMRDA is to provide safeguards against improper discipli-
nary action.®® The Court effectively removes these safeguards when
it defines discipline so narrowly as to omit sanctions imposed by
union officials against members holding unpopular political views
and allowing the union thereby to evade the due process require-
ments of section 101(a)(5) of the LMRDA.

By barring such LMRDA discipline claims, the Court is not
giving unions free rein to discipline its members unlawfully through
its officers because members retain duty of fair representation
claims. This is no reason, however, for the Court to deny Breinin-
ger's LMRDA claim. Section 101(a}(5) of the LMRDA refers to
actionable discipline as being imposed by a labor organization or by
any officer thereof.$! Therefore, Congress clearly intended to hold
unions liable for their officers union-related actions, Union officials
operating a hiring hall in a discriminatory fashion abuse their union
authority. Although it might be burdensome for the union to be
held liable for every employee’s improper action, an absence .of
liability on the union’s part could effectively destroy the purpose of
the LMRDA by only allowing unions to unofficially discipline mem-

5 Breininger, 110 S, Ct. at 438-39, 132 L.R.R.M. 3001, 3010-11.
80 See id, at 439, 132 L.R.R.M. a1 3011. -
29 U.5.C. § 411(=)(5).
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bers through officers, free of LMRDA regulations. Congress en-
acted the LMRDA with the belief that guaranteeing minimum dem-
ocratic safeguards within unions would enable members to regulate
the unions and prevent corruption and abuse.5? Despite members’
other claims against the union for such action, Breininger’s interpre-
tation of the “otherwise discipline” language distinguishing between
official union and individual officer actions effectively nullifies the
LMRDA’s safeguards.

In conclusion, Breininger holds that federal courts share juris-
diction with the NLRB over breach of the duty of fair representa-
tion claims based on improper discipline imposed unofficially on a
union member by a union official. The Court also holds, however,
that such conduct is not a violation of sections 101(a)(5) or 609 of
the LMRDA. This opinion affirms the expanding federal jurisdic-
tion over labor law issues for the potential benefit of plaintiffs and,
at the same time, limits the scope of the LMRDA procedural safe-
guards, possibly nullifying them altogether.

B.* Free Speech Protections for Union Officers: Sheet Metal Workers’
International Association v. Lynn'

Under section 101(a)(2) of Title I of the Labor-Management
Reporting and Disclosure Act of 1959 (“LMRDA”),2 members of
labor unions are guaranteed the rights of free speech and assembly
with respect to unjon matters.> Union members may bring a civil

% §. Rer. No. 187, 86th Cong., 1st Sess. 1.5, reprinted in 1959 U.S. CovE Cone. &
Apmin, NEws 2318, 2318-21.

* By Jane Guevremont, Editor, Boston CoLLEGE Law REvIEwW,

' 488 U.S. 347, 130 L.R.R.M. 2193 (1989).

2 29 US.C. §§ 401-531 (1982} [hereinafter cited as LMRDA].

* LMRDA § 161(a)2), 29 U.S.C. § 411(a)(2), provides:

Every member of a labor organization shall have the right 10 meet and
assemble freely with other members and 1o express any views, arguments, or
opinions; and to express at meetings of the labor organization his views, upon
candidates in an election of the labor organization or upon any business properly
before the mecting, subject to the organization's established and reasonable
rules pertaining to the conduct of meetings: [p]rovided, [t]hat nothing herein
shall be construed to impair the right of a labor organization to adopt and
enforce reasonable rules as to the responsibility of every member toward the
organization as an institution and to his refraining from conduct that would
interfere with its performance of its legal or contractual obligations.

Id.

In addition to Title I's guarantee of free speech and assembly, Tide I also guarantees
union members equal rights regarding political participation in the union; stability and access
to democratic process in assessinig dues, initiation fees and additional assessments; the right
te sue and participate in legal proceedings against the union; and safeguards against im-
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action in federal district court under section 102 of the LMRDA in
order to secure these rights.? Although Title I traditionally pro-
tected the free speech and assembly rights of the rank-and-file
union member,® circuit courts disagreed as to whether Title I also
protected the speech of member-officers.® This issue was litigated

proper disciplinary action, fd. at §§ 101&)(1), 101(a}3)—~@)(5), 29 U.S.C. §§ 411(a)(l),
411(2)(3)~(a)(5).

+ LMRDA § 102, 29 U.S.C. § 412, provides:

Any person whose rights secured by the provisions of this subchapter have
been infringed hy any violation of this subchapter may bring a civil action in a
district court of the United States for such relief (including injunctions) as may
be appropriate. Any such action against a Jabor organization shall be brought
in the district court of the United States for the district where the alleged
violation occurred, or where the principal office of such labor organization is
located,

id,

5 See Finnegan v, Leu, 456 U.S. 431, 436-37, 110 L.R.R.M. 2321, 2323 (1982); see also
Aunerican Fed'n of Musicians v. Wittstein, 379 U.S. 171, 182-83, 57 L.R.R.M. 2566, 2571
(1964).

The scope of free speech protections under the statute is broader than the scope of the
protection guaranteed by the first amendment to the United States Constitution. See Reyes
v. Laborers’ Int'l Union of N. Am,, Local Union No. 16, 327 F. Supp. 978, 979, 77 L.RR.M.
2729, 2729-30 (D.N.M. 1971), affd, 464 F.2d 595, 597, 80 LR.R.M. 3215, 3216 (1972), cert.
dented, 411 U.S. 915, 82 L.R.R.M. 2998 (1973); see also Steelworkers v. Sadlowski, 457 U.S.
102, 111, 110 L.R.R.M. 2606, 2609 (1982). Under the statute, protected speech includes
speech that is libelous. Salzhindler v. Caputu. 316 F.2d 445, 446, 52 L..R.R.M. 2908, 2908
{2d Cir. 1963). Although the stitute allows union members to speak freely without fear of
reprisal from union officials, it does not protect union members from common law actions
for libel or slander. Stark v. Twin City Carpenters Dist. Council, 219 F, Supp. 528, 537, 53
L.R.R.M. 2640, 2647 (D, Minn. 1963),

5 See Finnegan, 456 U8, at 433, 110 L.R.R.M, at 2321); see, e.g., Lamb v. Miller, 660 F.2d
792, 794, 107 L.R.R.M, 3084, 3065 (D.C. Cir, 1981) ("[an elected] union official may not be
dismissed for exercising [Title 1] . . . rights”); Maceira v. "agan, 649 F.2d 8, 12-13, 107
L.R.R.M. 2408, 2410 (1st Cir, 1981) ("the LMRDA allows an elected official to assert a claim

. charging that removal from his official position violates the LMRDA bill of rights™);
Bradford v. Textile Workers, Local 1093, 563 F.2d 1138, 1142, 96 L.R.R.M. 2690, 2693 (4th
Cir. 1977) (“a union member, by accepting an elective office in the union, does not forfeit
his rights expressly given him as a union member under the Act”); Grand Lodge of the Int
Ass'n of Machinists v. King, 335 F.2d 340, 344, 56 L.R.R.M. 2639, 2641 (9th Cir) (*To
exclude officer-members from [guarantees under § 101] would deny protection w those best
equipped to keep union government vigorously and effectively democratic.”), cert. denied,
379 U.S. 920, 57 L.R.R.M. 2512 (1964). But see, e.g., Newman v. Local 1101, Communications
Workers, 570 F.2d 439, 445, 97 L.R.R.M. 2606, 2610 (2d Cir. 1978) (“We do not believe
Title 1 of LMRDA to insulate union officials, employees, or agents from remaoval, or to permit
a union representative . . . to freeze himself in office on First Amendment grounds.™);
Wanbles v. International Bhed. of Teamsters, 488 F.2d 888, 889, 85 L.R.R.M. 2328, 2529
(5th Cir. 1974} {exiending frec speech protections to officers would mean that they had
permanent jobs unless they were dismissed for cause); Sheridan v. United Bhd, of Carpenters,
Local No. 626, 306 F.2d 152, 157, 50 L.R.R.M. 2637, 2641 (3d Cir, 1962) ("plaintiff's status
as 4 business agent is not protected by the Act”™).
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most frequently when officers were discharged from their positions
in retahation for expressing their beliefs or opinions.”

In 1982, in ‘Finnegan v. Leu,.the United States Supreme Court
addressed the issue of officer removals for the first time.® In Fin-
negan, the Court held that a newly elected union president did not
violate the LMRDA when he discharged appointed business agents
who had supported the opposing candidate in an election.? The
Court noted that the business agents claimed only an indirect in-
terference with membership rights resulting from the fact that they
were forced to choose between their positions as business agents
and the right to express their views.!® The Court indicated that,
despite this interference, the union president had a justifiable rea-
son for removing the agents from office.!! The Court reasoned that
giving elected officials the right to select their own staff was consis-
tent with the LMRDA’s goal of ensuring that officials are responsive
to the interests of union members.'? Thus, under Finnegan, ap-
pointed officers were not guaranteed the same broad free speech
protections under Title I of the LMRDA as were rank-and-file union
members. The question of whether a retaliatory removal of an
officer could ever give rise to a cause of action under section 102,
however, remained open.'® In the period following Finnegan, courts
differed in their interpretation of whether the Finnegan decision
controlled the removal of elected as well as appointed officers.!

During the Survey year, the United States Supreme Court ad-
dressed the issue of whether the retaliatory discharge of an elected
business agent violates Title I of the LMRDA. In the 1989 case of

7 See Note, Free Speech Rights of Union Officials Under the Labor-Management Reporting and
Disclosure Act, Harv, C.R.-C.L. L. Rev. 525, 527 n.8 (citing D. McLAuGHLIN & A. SCHOOMAKER,
THE LANDRUM-GRIFFIN ACT aND UNioN DEMocRracy 115 (1979)).

& 456 U.S. 431, 110 L.R.R.M. 2321 (1982).

® Id. a1 432, 442, 110 LR.R.M. at 2321, 2325,

10 Jd. at 440, 110 LR.R.M. at 2324,

1 See id. at 441, 110 LRR.M. at 2324

2 Jd. at 440, 441, 110 L.R.R.M. at 2324, For a discussion of the legislative history of
Title T of the LMRDA, see generally, Rothman, Legislative History of the ‘Bill of Rights’ for
Union Members, 45 Minn. L. Rev, 199 (1960},

8 Finnegan, 456 U.8. at 440-41, 110 L.R.R.M. ar 2324,

1 See, e.g., Runyan v. United Bhd. of Carpenters, 554 F. Supp. 859, 862 n.3 (D. Colo.
1982) (expressing the view that the result in Finnegan would not have been different had the
plaintiffs been elected rather than appointed); Local 314, National Post Office Mail Handlers
v. National Post Office Mail Handlers, 572 F. Supp. 133, 137 (E.D. Mo. 1983) (finding the
plaintiff’s appointed/elected distinction "meritless™); Brett v. Sohio Consir. Co., 113 L.R.R.M.
2345, 2347 (). Alaska 1983) (“the exception to broad enforcement of Title 1 protections for
speech and advocacy carved by Finnégan v, Leu does not extend so far as o preclude elected
job site stewards from remedies under section 1027).
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Sheet Metal Workers' International Assoctation v. Lynn, the Court held
that the removal of an elected official in retaliation for exercising
his free speech rights violated Title I of the LMRDA.!* The Court
reasoned that discharging an elected official was significantly dif-
ferent from discharging an appointed official because it had a po-
tentially chilling effect on the free speech rights of union mem-
bers.'$ Consequently, after the Sheet Metal Workers decision, elected
officials who are discharged in retaliation for expressing their beliefs
may state a cause of action under section 102 of the LMRDA.

In Sheet Metal Workers, the members of Local 75 of the Sheet
Metal Workers' International Association (the *local”) elected Ed-
ward Lynn to the position of business representative.'” In response
to the concerns of union members regarding the local’s financial
difficulties, Lynn organized a group of union members to review
the situation. Upon discovering that officers of the local were spend-
ing significantly more money than other area sheet metal locals, the
group requested that the local’s financial problems be addressed by
reducing expenditures rather than by raising dues. After the union
members defeated three separate proposals to increase dues, Lynn,
along with the local’s officers, requested assistance from the inter-
national union's general president.'® In response to this request, the
international’s president appointed a trusiee, charging him with the
authority to manage the affairs of the local, including the power to
suspend union officers pursuant to the Constitution and Ritual of
the Sheet Metal Workers' International Association.'?

After reviewing the union’s financial situation, the trustee de-
termined that raising union dues was necessary in order to alleviate
the local’s financial crisis. The local’s executive board accepted the
trustee’s suggestion and called a meeting of union members to vote
on the proposal. Prior to the vote, the trustee informed Lynn that
he expected Lynn to support the dues increase. Lynn explained
that he would do so only if the trustee also pledged to lower ex-
penditures. Because the trustee refused, Lynn publicly opposed the
dues increase at the union meeting, and the union members de-
feated the proposal. A few days later, the trustee discharged Lynn

1+ 488 U.S. 547, 349, 130 L.R.R.M. 2193, 2193 (1989)

W fd. at 355, 130 L.R.R.M. at 2196.

17 fd. at 349, 130 LR.R.M, at 2193,

18 1. at 349-50, 130 L.R.R.M. at 2194. The letter requested that the president “im-
mediately take whatever action . . . necessary including, but not limited to, trusteeship to put
this local on a svund hnancial basis.” fd.

W Id, at 350.
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as business agent stating that he was removed “because of his out-
spoken opposition to the dues increase.”20

Lynn filed a claim under section 102 of the LMRDA, stating
that the trustee’s actions violated section 101(a}(2) of Title 1 of the
LMRDA 2! The United States Court of Appeals for the Ninth Cir-
cuit held that the LMRDA protected the elected official from being
discharged in this situation.?? The United States Supreme Court
affirmed the decision, holding that Lynn’s discharge from his
elected position violated Title T of the LMRDA 2

The Court rejected the international’s argument that, because
Lynn’s removal neither prevented him from participating in the
union meeting nor interfered with his union membership, Lynn’s
removal did not violate his Title 1 rights.? Although the Court
acknowledged that Lynn's removal did not directly prohibit him
from exercising his right to free expression, the Court noted that
Lynn’s removal was a response to his overt opposition to the trust-
ee’s proposal. As such, the Court concluded that Lynn’s discharge
had an indirect effect on his free speech, as it would most likely
discourage him from expressing any views that differed from those
of the union leadership in the future.?”

The Court next addressed whether this indirect interference
with free speech was protected under Title 1.26 The Court explained
that a basic purpose of the LMRDA is to safeguard democratic
governance by ensuring that the interests of union members are
protected through fair elections.?” In contrasting its decision in
Finnegan, the Court explained that the Finnegan decision, which
allowed the president-elect to remove the past president’s appointed
staff, was consistent with the purpose of the LMRDA .2 The Court
reasoned that a disloyal staff could seriously hinder the plans of the
‘president-elect, making his election virtually meaningless.?® Thus,
although the Court in Finnegan recognized that sanctioning the
removal of appointed business agents who had openly supported

20 Id

2L L.

# Lynn v. Sheet Metal Workers' Int'l Ass'n, 804 F.2d 1472, 1479, 123 L.R.R.M. 3273,
3278 (9th Cir, 1986), aff'd, 488 U 8, 347, 359 (1989).

¥ 488 U.S. 347, 359, 130 L.R.R.M. at 2197.

2 fd. at 353-54, 130 LRR.M. at 2195.

2 Id. au 354, 130 L.R.R.M. at 2195.

% fd, at 354, 130 L.R.R.M. at 2195-96.

2 fd, at 354, 130 L.R.R.M. at 2196.

= fd.

# Id. at 354-55, 130 L.R.R.M. at 2196.
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the incumbent president would hinder their free speech rights, the
Court held that the importance of upholding the union members’
democratic choice outweighed this concern.®

The Court in Skeet Metal Workers stressed that the removal of
an elected official differed substantially from the removal of an
appointed official.*¥ The Court reasoned that when an elected of-
ficial is fired from a position, the union members who voted for
that candidate are also affected in that they are denied the delegate
of their choice. In Sheet Metal Workers, for example, the Court found
that Lynn’s discharge during a time of crisis for the local deprived
the union members of Lynn’s leadership and expertise. Thus, the
Court concluded that his removal did not further the LMRDA’s
purpose of ensuring responsiveness to the interests of union mem-
bers.3?

Additionally, the Court asserted that removing an elected of-
ficial from office would have a more substantial effect on the right
to free expression guaranteed under Title 1.8 The Court reasoned
that the retaliatory discharge of an elected official affected not only
the official’s free speech rights, but those of his or her supporters
as well,™ In this regard, the Court suggested that local union mem-
bers would be hesitant to express their own views after seeing that
Lynn’s outspokenness resulted in his removal as a business agent.
The Court explained that in passing the LMRDA, Congress ac-
knowledged that the existence of a democratic union was dependent
upon union members’ freedom to express their opinions regarding
union matters without fear of reprisal. Because the trustee’s actions
infringed on the free speech rights of union members that Congress
sought to protect by enacting the LMRDA, the Court held that
Lynn’s retaliatory discharge gave rise to a cause of action under
section 102.%5 '

Justice White, concurring in the judgment, suggested that the
decision did not depend on whether the discharged officer was an

80 fd. at 355, 130 L.LR.R.M. at 2196.

31 Id'

2 Id.

S fd.

4 1d. (citing Hall v. Cole, 412 U.S. 1, 8, 83 L.R.R.M. 2177, 2180 (1973)).

4. The Court also rejected the international’s claim that Lynn’s discharge was justified
because he was removed during a lawfully imposed trusteeship. 7d. at 356, 130 L.R.R.M. at
2196. Because the legislative history and language of the LMRDA did not indicate Congress’
intention that a trusteeship should cancel Tide 1 rights, the Court stated that the power
granted 10 a trustee should be consistent with Title 1 protections. Id. at 356-57, 130 L.RR.M.
at 2196-97.
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elected or appointed official, but on whether the officer spoke in
his or her capacity as an officer or as a regular union member.
Citing Finnegan, Justice White stressed that Title I was enacted to
protect regular union members, not union officers.?” Justice White
asserted that an officer’s status as an elected or appointed official
should have no bearing on a decision where the individual spoke
in his or her official capacity. According to Justice White, the con-
trolling factor in Finnegan was the president’s authority under the
union’s constitution to appoint and remove officers to ensure that
he or she would have a supportive staff. Justice White stated that
even though the officers in Finnegan conducted their campaign
activities as union members, and thus were entitled to Title I pro-
tection, the union’s constitutional grant of authority to the president
was sufficient to dispose of the appointed officer’s Title I claim.?

Justice White explained that unlike Finnegan, in which the
union’s president had the authority to appoint and remove officers,
the trustee’s authority in Sheet Metal Workers was restricted to re-
moving officers for cause.* “Cause” in this context included incom-
petence or other behavior that interfered with the ability to perform
the duties of the office. Justice White suggested that, in this case,
Lynn’s duties as a business agent primarily involved collective bar-
gaining but did not seem to include supporting the dues increase
proposed by the trustee. Justice White concluded that, in this in-
stance, there were no “countervailing interest[s] rooted in union
democracy” that were sufficient to cancel Title I guarantees and,
therefore, he concurred in the judgment.®

The Court’s decision in Sheet Metal Workers represents the first
time the United States Supreme Court has recognized that section
101(a)2) of Title I of the LMRDA protects the free speech of

% Id, at 359, 130 L.R.R.M. at 2198 {White, ]., concurring in judgment). The distinction
between membership speech and officer speech was recognized by the United States Court
of Appeals for the Eleventh Circuit in Dolan v. Transportation Workers Union, 746 F.2d
733, 742 (11th Cir. 1984). The Dolan court determined that ‘membership speech’ could be
transformed into ‘officer speech’ “if the officer could reasonably be perceived as speaking
for the union, or if her speech affects performance of her specific duties . . . .* Id. The
United States Court of Appeals for the Ninth Circuit rejected this view in Lynn v. Sheet
Metal Workers' Int] Ass'n, 804 F.2d 1472, 1479 n.5, 123 L.R.R.M. 3278, 3277 n.5 (9th Cir.
1986), aff'd, 488 U.S. 347, 359,

¥ Sheet Metal Workers' Int'l Ass'n v. Lynn, 488 U.S. at 359, 130 LRR.M. a1 2197
(White, |., cohcurring in judgment).

M 1d.

* /d. at 360, 130 L.R.R.-M. at 2198 (White, ]., concurring in judgment).

1 Id
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elected union officers. The Court in Sheet Metal Workers answered
the question left open in Finnegan as to whether the retaliatory
discharge of a union official could ever give rise to a cause of action
under section 102. As a result of Sheet Metal Workers, elected union
officers discharged in retaliation for expressing their opinion may
state a claim under section 102.

The Sheet Metal Workers decision expanded several principles
set forth in Finnegan. In Finnegan, the Court noted that the dis-
charged union officers claimed that their retaliatory removal re-
quired them to choose between their right to free speech and their
positions as union officers, thus, indirectly affecting their member-
ship rights.#! The Finnegan Court did not address whether the
direct-indirect distinction had any significance in determining
whether a cause of action existed under section 102. In Sheet Metal
Workers, however, the Court acknowledged that even an indirect
interference with an officer’s membership rights could give rise to
a section 102 claim.*

Despite the Court’s finding that Lynn’s removal indirectly af-
fected his membership rights by making him more hesitant to speak
out in the future, the Sheet Metal Workers Court did not automatically
find an infringement of his Title I rights. Rather, the Court focused
on whether the officer’s removal would interfere with the purpose
of the LMRDA. % In both Finnegan and Sheet Metal Workers, even
when it was clear that the officers’ removal affected their personal
freedom of expression, the Court evaluated the effect of the ofhi-
cers’ removal (or retention) on union democracy, an important goal
of the LMRDA.

The Court also indicated that the elected/appointed distinction
was an important element to consider when evaluating the impact
of a retaliatory discharge on union democracy.** Where an officer’s
removal interfered with this goal, the Court held that the officer
stated a cause of action under section 102.# Where an officer’s
removal furthered this goal, however, the Court upheld the dis-
charge.* Thus, the reasoning of the Court in both Finnegan and
Sheet Metal Workers seems to indicate that the Court will be more
likely.fo recognize a cause.of action in officer removal cases where

s

! Finnegan v. Leu, 456 U.S. 431, 440, 110 L.R.R.M. 2321, 2324 (1982).

2 See Sheet Metal Workers, 488 U.S. at 354, 130 L.R.R.M. at 2195,

4 See supra lext ACCOMPANYING Notes 9627 for a discussion of the Court’s approach.
+ Sheet Metal Workers, 488 U.S. at 355, 130 LR R.M. at 2196.

* Id.

o Finnegan, 456 U.S. at 442, 110 L.R.R.M. at 2325.

.

-

&
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the removal not only affects the officer’s freedom of speech, but
also affects the rights of the rank-and-file union member.

III. PERMANENT REPLACEMENTS

A. * The Right to Hire Permanent Replacements: Who is Replaced?
‘Trans World Airlines, Inc. v. Independent Federation of Flight
Attendants!

Since the Supreme Court decision in NLRB v. Mackay Radio &
Telegraph Co., an employer has been allowed to hire permanent
replacements for striking employees in order to maintain its busi-
ness.* The legacy of Mackay stems not from the particular holding,®
but from dicta in Justice Roberts’s majority opinion.* Under Mackay
and its progeny, an employer can refuse to reinstate strikers at the
conclusion of an economic strike if it has replaced them with per-
manent employees,® or it has another legitimate and substantial
business justification.®

Although the practice of permanently replacing striking em-
ployees is a significant economic weapon in the hands of employers,
its use is limited in several respects.” First, the employer is limited

* By K. Iain McAusland, Editor, Boston CoLLEGE Law REviEw.

¢ 109 5. Ct. 1225, 130 L.R.R. M. 2657 (1989).

* 304 U.S. 333, 345-46, 2 L.R.R.M. 610, 614 (1938).

° In Mackay, the Supreme Court affirmed an order of the NLRB requiring Mackay
Radio & Telegraph Co. to reinstate five employees who had been discriminated against
because of their involvement in a union. Id. at 341, 351, 2 LR.R.M. at 612, 616. During a
strike of point-to-point operators, Mackay replaced the striking operators with employees
from other offices in an effort to maintain its service. When the strike failed, most of the
striking operators were automatically reinstated. However, five operators who had been
prominent in union activities had still not been reinstated three weeks later. Responding o
charges by the union, the NLRB ordered that the five men be reinstated. The Supreme
Court ultimately upheld the NLRB's finding that the refusal to reinstate was discrimination
against union activity and thus an unfair labor practice. id. at 347, 2 L.R.R.M. at 614,

4 Justice Roberts stated that it was not “an unfair labor practice to replace the striking
employees with others in an effort to carry on the business.” /d. at 345, 2 LRRM. at 614.
He further indicated that it also was not an unfair labor practice “to reinstate only so many
of the strikers as there were vacant places to be filled.” Id. at 346, 2 L.R.R.M. at 614 {citations
omitted).

& See Belknap, Inc. v, Hale, 463 .S, 491, 504 n.8, 113 L.R.R.M. 3057, 3062 n.8 (1983).
For a discussion of the effect of Belknap on the Mackay doctrine, sce Federal Labor Law
Preemption and Right to Hire Permanent Replacements: Belknap, Inc. v. Hale, 1987—84 Annual
Survey of Labor Relations and Employment Discrimination Law, 26 B.C.L. REv. 63, 84—87 (1984).

® NLRB v. Fleetwood Trailer Co., 389 U.S. 375, 379-80, 66 L.R.R.M. 2737, 2738-39
(1967).

! Mackay, 304 U.S. at 345-346, 2 L.R.R.M. at 614. See generally Weinstein, “Will You Be
a Union Man/ Or Will You Be a Scab?”, 7 CaL. Law. 44 (1987).
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in its incentives to induce workers to replace its striking employees.®
Second, even when replaced, strikers who have made an uncondi-
tional request for reinstatement remain statutory employees under
section 2(3) of the National Labor Relations Act (“NLRA™).% As a
result, an employer must offer its post-strike vacancies to all quali-
fied former strikers before it can hire any new employees.'® It is
settled that an employer has the right to replace strikers perma-
nently under Mackay (hereinafter the “Mackay doctrine”). Many of
the consequences of such actions, however, are still at issue.

During the Survey year, in Trans World Airlines, Inc. v. Independent
Federation of Flight Attendants (“TWA™), the United States Supreme
Court held that the Mackay Doctrine applies to crossover employees
as well as to permanent replacements.'! As a result, the TWA Court
refused to order the reinstatement of full-term strikers to displace
the crossover employees. '

In March, 1984, TWA began negotiations with the Indepen-
dent Federation of Flight Attendants (“IFFA” or the “union”) on a
new collective bargaining agreement.'® The negotiations, conducted
pursuant to the requirements of the Railway Labor Act (“RLA"),
covered the issues of wages and working conditions." During two
years of negotiations, the parties complied with all of the statutory
procedures for dispute resolution, including the requirements of
direct negotiation, mediation, and a thirty day “cooling off” pe-
riod.' But in March 1986, having been unable to reach a settlement,
the union went on strike.!®

8 See NLRB v. Erie Resistor Corp., 373 U.S. 221, 225-28, 235-37, 53 L.RR.M. 2121,
9193, 212728 (196%). In Erie Resisior, the Supreme Court upheld the NLRB's ruling that
an employer could tot olfer twenty years of’ seniority as an incentive (o replacements, even
it such an inducenient was needed to hire the replacements and maintain the business. fd.

s See Estreicher, Strikers and Replacemenis, 38 Lan, L.J. 287, 289 (1987). The NLRA states
in relevant part: “The term ‘employee’ shall include any employee . . . whose work has ceased
as a consequence of, or in connection with, auy current labor dispute or because of any
unfair labor practice, and who has not obtained any other regular and substantially equivalent
employment . .. ." 29 U.8.C § 152(3) (1988).

10 Estreicher, supra note 9, at 289,

U109 8. Ci. 1225, 1935, 130 L.R.R.M. 2657, 2663 (1089). Crossovers are employees
who are union members before the strike but who either refuse to strike or return to work
belore the end of the strike. See id. at 1228-29, 180 L.R.R.M. at 2658,

2 d. ar 1228-29, 130 L.R.R.M, at 2658.

13 fd. an 1228, 130 L.R.R.M. at 2658.

14 Jd. The Supreme Court affirmed the determination of the Court of Appeals for the
Eighth Circuit that the clause survived the strike in Trans World Airlines, Inc. v. Flight
Attendants, 108 §. CL. 1101, 1101, 127 L.R.R.M, 2740, 2741 (1988).

B TWA, 109 S.CL. at 1228, 130 L.R.R.M. at 2658.

6 Id,
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During the strike, TWA continued operations by hiring and
fully training approximately 2,350 permanent replacements.’? TWA
also continued to employ approximately 1,280 flight attendants who
either had refused to strike or had abandoned the strike (“crossov-
ers”). TWA informed the striking flight attendants that all strike-
created vacancies would be filled in accordance with the existing
seniority bidding system and that job and domicile arrangements
made according to the system would remain in effect after the end
of the strike. TWA'’s seniority bidding system guaranteed the senior
flight attendants the opportunity to obtain the most desirable Job
assignments, flight schedules, and bases of operation by granting
them priority for arising vacancies. In addition, the bidding system,
part of the collective bargaining agréement existing before the
strike, guaranteed that the junior-most employees would be the first
to be laid off if layoffs became necessary.!®

By uulizing non-striking flight attendants and replacement
flight attendants, TWA was able to continue its operations and
defeat the strike.'9 In arbitration after the strike, TWA agreed to
reinstate full-term strikers as vacancies arose with the same seniority
they would have had if there had been no strike .2 TWA, however,
refused union demands to displace crossovers. As a result, TWA
initially recalled only the 197 most senior full-term strikers; by May
1988, approximately 1,100 of the 5,000 full-term strikers had been
reinstated.?!

~ The union sued TWA, seeking the reinstatement of more full-
term strikers through displacement of permanent replacements and
junior crossover employees.22 The union contended that both the
RLA and the terms of the pre-strike collective bargaining agreement
entitled the full-term strikers to reinstatement.? On cross-motion

oI,

1 Id.

9 See id.

* Id. ac 1228-29, 130 L.R.R.M. at 2658.

BoId.at 1229, 130 L.R.R.M. at 2658.

¥ 1d. a1 1229, 130 LR.R.M. at 2658-59, This was the second legal action taken by the
union. The union first brought an action for declaratory judgment, seeking a determination
that the full-term swrikers were unfair labor practice strikers, and not economic strikers. As
unfair labor practice strikers, they would have been entitled to immediate reinstatement. See
id. The District Court for the Western District of Missouri held that they were not unfair
labor practice strikers. [ndependent Fed'n of Flight Attendants v. Trans World Airlines, Inec.,
682 F. Supp. 1003, 1006, 127 L.R.R.M. 3266, 3268 (D. Mo. 1988), aff 'd, 878 F.2d 254 (1989),
cert. denied, 110 S, Ct. 840 (1990).

™ TWA, 109 8. Ci. at 1229, 130 L.R.R.M. at 2658-59,
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for partial summary judgment, the United States District Court for
the Western District of Missouri held that the full-term strikers were
not entitled to reinstatement and that TWA was not required to
displace either the junior crossovers or the 1,220 new employees
hired by TWA immediately after the strike began.?*

Both TWA and the union appealed the court’s decision. The
Court of Appeals for the Eighth Circuit affirmed that TWA need
not displace the 1,220 new employees.?> The appellate court, how-
ever, reversed the district court with respect to the junior crossover
employees. In holding that the junior crossovers should be displaced
by more senior full-term strikers, the appellate court relied on both
the union security clause of the pre-strike collective bargaining
agreement and judicial interpretation of the NLRA.26 The appellate
court concluded that the refusal to displace the junior crossovers
“impermissibly discriminates among union members based on the
degree of their union activity.”*” The Supreme Court granted a writ
of certiorari solely on the issue of displacement of junior crossov-
ers.?

The Supreme Court reversed the appellate court,? holding
TWA did not have to displace junior crossovers in order to reinstate
senior full-term strikers.3® TWA argued that the Mackay doctrine
applied to crossovers, and that it would be anomalous to allow
strikers to displace junior crossovers when they could not displace
permanent replacements.®! The union argued that the Machay doc-
trine is inapplicable to junior crossovers under the NLRA . The

M Trans World Airlines, Inc. v. Independent Fed'n of Flight Attendants, 643 ¥. Supp.
470, 480, 123 L.R.R.M, 2357, 2345 (W.D. Mo. 1986). The court also held that 463 new hires
who had not been fully trained by the end of the strike could be displaced by [ull-term
strikers. fd. '

# Independent Fed'n of Flight Attendants v, Trans World Alrlines, Inc., 819 F.2d 839,
847, 125 L.R.R.M. 2544, 2551 {8th Cir. 1987). The appellate court also affirmed the district
court’s ruling that the partially wained new-hires could be displaced. Id.

% See id. at 843, 125 L.R.R.M. at 2548,

2 Id. The appellate court reasoned that TWA's crossover policy was at odds with the
principles set forth in Evie Resistor. The appellate court noted that the Erie Resistor Court had
disapproved of super-seniorily “becausc the award operated o the detriment of strikers as
compared 1o non-strikers; it in effect offered an inducement o abandon the strike; and it
created a long term division in the worklorce.” Id. at 844, 1256 L.R.R.M. at 2548.

2 Flight Attendants v. T'rans World Airlines, Inc., 108 8. Ct. 1219 (1988).

¥ TWA, 109 8, Ct, 1225, 1235, 130 L.R.R.M. 2657, 2663 (1989). Justice O'Connor wrote
the Court's opinion, in which Chief Justice Rehnquist and Justices White, Stevens, Scalia,
and Kennedy joined. Justices Brennan, Marshall, and Blackmun dissented.

0 Id, at 1230, 130 L.R.R.M. at 2659.

MId, a 1230, 130 L.R.R.M. at 2659-60.

3 fd. at 1230-31, 130 L.R.R.M. at 2660.
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union- also argued that differences between the NLRA and RLA
rendered the Mackay doctrine inapplicable to junior crossovers cov-
ered by the RLA. In distinguishing junior crossovers from the
permanent replacements discussed in Mackay, the union relied pri-
marily on the Supreme Court’s decision in NLRB v. Erie Resistor
Corp.®® In Erie Resistor, the Court held that granting super-seniority
status to replacements to induce them to work was an unfair labor
practice.*® The Erie Court regarded the super-seniority policy as a
far greater encroachment on employee rights than permanent re-
placement alone, and therefore decided that the policy could not
be justified by the empioyer’s business interests.? The Court also
held that, given the discriminatory impact of the policy, the strikers
did not have to prove that the employer intended to discriminate
against them.*® Because the discriminatory inmpact of the policy was
not justifiable by business necessity, the Court upheld the Board’s
decision.?’ :

In addressing the applicability of Erie Resistor to the crossover
issue, the TWA Court examined two main issues. First, the Court
noted that the grant of super-seniority in Erie Resistor affected all
strikers—including those that were reinstated—in contrast to per-
manent replacement, which does not affect those strikers who are
reinstated.? The Court noted that, in TWA’s case, reinstated full-
term strikers lost no seniority relative to new-hires and crossovers.
By reasoning that, after reinstatement, senior full-term strikers were
in exactly the same position to outbid juniors for assignments or to
displace juniors, the Court concluded that the union’s decision to
strike did not affect the seniority of reinstated full-term strikers.3?

Second, the Court noted that the grant of super-seniority in
Erie Resistor was a continuing disadvantage to strikers, and thus a
source of cleavage in the workforce long after the end of the strike.

3 Jd. a 1251, 130 L.R.R.M. a1 2660.

¥ NLRB v, Erie Resistor Corp., 373 U.S. 221, 225-27, 237, 53 L.R.RM. 2121, 2123,
2128. Erie Resistor involved an employer’s hiring of permanent replacements during a strike.
Id. at 223, 53 [.R.R.M. at 2122, In vrder to guarantee job security to the replacements, in
light of previous layoffs, the ecmployer offered them 20 years of seniority. At the end of the
strike, many full-term strikers were reinstated, but, because they had less seniority than the
replacements, many reinstated strikers were laid off within one year. Id. at 224, 53 L.R.R.M.
at 2122-23,

» Jd. at 252, 53 L.R.R.M. a1 2126.

36 See id. at 231, 53 L.R.R.M. at 2125,

37 See id. at 236-37, 53 L.R.R.M. at 212728,

3B TWA, 109 8. Ci. 1225, 1231, 130 L.R.R.M. 2657, 2660 (1989).

3 Id.

0 Id. at 1232, 130 L.R.R.M. at 2660-61.
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The TWA Court also noted that the anti-union effects of intra-
union competition and cleavage in the workforce were secondary
effects of economic weapons, fairly within the arsenal available to
employers during a period of self-help.?' Noting that some amount
of cleavage was inevitable from the division between strikers and
non-strikers, the Court held that the cleavage created by TWA’s
crossover policy was insufficient to bring it within Erie Resistor’s
proscription.?

Holding that neither of Erie Resistor’s rationales for limiting an

. employer’s permanent replacement policies was applicable, the TWA
Court declined to expand Erie Resistor to prohibit TWA's crossover
policy.®® The Court stated that there was no impermissible discrim-
ination in the filling of available positions based upon union activity.
The Court reasoned that the positions occupied by junior crossovers
and permanent hires were simply not available positions. The Court
determined that no discrimination had occurred because the strike-
caused vacancies had been filled by application of the pre-existing
neutral seniority program.*

The Court also rejected IFFA’s argument that it should distin-
guish crossovers from permanent replacements under Mackay.*®
The Court reasoned that distinguishing crossovers from new hires
would penalize non-strikers, solely to benefit strikers. The Court
recognized that the displacement of permanent replacements was
often the result of agreements that followed a successful strike, but
held that neither the federal common law under the NLRA nor the
Act itself required such a result.*® Lastly, the Court rejected the

4 Jd. a1 1232, 130 LR.R.M. at 2661,

17 Jd. at 1231-32, 130 L.R.R.M. at 2660-61. The union argued that the TWA crossover
policy would create a cleavage between junior crossovers and reinstated full-term strikers
long atter the termination of the strike because the desirable work allocations were unlikely
to be vacant to be bid upon for a considerable time after the end of the strike. If junior
crossovers had filled all the desirable positions during the strike and they could maintain
these positions after the strike, then senior full-term strikers would not be able w obtain
these positions. The union also argued that resentful rifts would be created because the
crossover policy created a competition among strikers to return to work and aveid displace-
ment, undermining collective action protected by the RLA. /d, at 1231-32, 130 L.LR.RM. at
2661,

¢+ 4 Id. at 1232, 130 L.R.R.M. at 2661.

 Id.

# fd. at 1233, 130 L.R.R.M. at 2661.

# fd. at 1233, 130 L.R.R.M. at 2661-62. The Court stated:

We see no réason why those employees who chose not to gamble on the success
of the strike should suffer the consequences when the gamble proves unsuc-
cessful. Requiring junior crossovers, who cannot themselves displace the newly
hired permanent replacements . . . o be displaced by more senior full-terin
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union’s argument that, even if permissible under the NLRA, self-
help available to émployers was limited by the RLA.%7 The union
had argued that the TWA crossover policy influenced or coerced
TWA employees not to strike, or to abandon the strike, and that
this represented an attempt to induce the TWA employees not to
remain members of the union in contravention of the RLA.# The
Court first noted that, although helpful in interpreting the RLA,
the NLRA should not be imported wholesale because of significant
differences between the statutory schemes.® The Court then dis-
missed the union’s argument, interpreting the protections of the
RLA as directed primarily to the protection of pre-certification
rights of unorganized employees.® The Court stated that its prior
decisions had held that the avenues of self-help available under the
RLA were greater than those available under the NLRA.5!
Moreover, the Court stated that after the statutory procedures
of the RLA have been exhausted, it is not the role of the government
to intervene on behalf of either bargaining party.’? The Court noted
that the RLA did not provide any guidance as to the permissible
scope of self-help. The Court added that this lack of guidance did
not amount to congressional approval of all forms of sell-help, but
did indicate that the Court should only limit self-help where it would
strike a fundamental blow to either a union or an employer.5® Be-
cause the statutory scheme of dispute resolution under the RLA

strikers is precisely to visit the consequences of the lost gamble on those who
refused the risk.
id. at 1233, 130 L.R.R.M. at 2661.

7 Id. at 1233-34, 130 L.R.R.M. at 2662.

% Id.

49 Id. at 1233, 130 L.R.R.M. at 2662. The Court used as an example the fact that the
detailed panoply of law governing secondary picketing under the NLRA was not applicable
to disputes governed by the RLA. Id. (citing Trainmen v. Jacksonville Terminal, 394 U.S.
369, 383, 70 L.R.R.M. 2961, 2966 (1969)).

20 [d, at 1234, 130 L.R.R.M. at 2662. The Court noted that the purpose of the section
was to ensure proper representation of labor in the procedural framework that the RLA
provides for dispute resolution and to ensure that the labor representative was not improperly
influenced or controlled by the employer. Id. at 1234, 130 L.R.R.M. at 2662-63.

81 Id. According to the TWA Court, “parties who have unsuccessfully exhausted the
Railway Labor Act’s procedures for resolution of a major dispute ... [may] employ the full
range of whatever peaceful economic power they can muster, so long as its use conflicts with
no other obligation imposed by federal law.” Id. (citing Trainmen, 394 U.S. at 391-92, 70
L.R.R.M. at 2969).

5 Id. at 1234, 130 L.R.R.M. at 2663.

5 fd. at 1235, 130 L.R.R:M. at 2663, The Court reasoned that judicial intervention is
only appropriate where the statutory dispute resohztion system would otherwise be put in
jeopardy. fd.
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had been followed in its entirety and the crossover policy was a
permissible, peaceful use of economic power, the Court concluded
that judicial intervention was inappropriate.®

The Supreme Court concluded that the crossover policy was
not illegal under either the RLA or the NLRA % The Court decided
that the policy was neutral because it applied a pre-existing agree-
ment to all working employees. Further, the Court concluded that
the cleavage and competition produced were permissible secondary
effects of TWA’s use of peaceful economic power.>

Justice Brennan, writing in dissent, disagreed with the majori-
ty’s characterization of the case.”” Justice Brennan asserted that the
issue was not whether crossovers had some right to employment at
the end of a strike, but rather, whether an employer could discrim-
inate between crossovers and full-term strikers in the allocation of
jobs at the conclusion of a strike. He concluded that such discrim-
ination was inherently destructive of the right to strike.’®

Justice Brennan characterized the Mackay decision as only a
narrow exception to the NLRA’s proscription of anti-union discrim-
ination—an exception justified solely because of an employer’s need
to maintain the business.?¥ According to Justice Brennan, there was
no such justification for the discrimination between crossovers and
full-term strikers; TWA's crossover policy did not fall within Mack-
ay’s narrow exception and was thus prohibited.®

Justice Brennan argued that, under Mackay, the treatment of
permanent replacements should differ from crossovers.®! Justice
Brennan reasoned that the crossover policy created competition
between strikers to abandon the strike and avoid replacement, and
thus divided the strikers. By contrast, the use of permanent replace-
ments only produces a group incentive to return to work. [ustice
Brennan asserted that this divide and conquer technique was in-
herently destructive of union activity and collective bargaining. Jus-

4 Id.

% Id.

5 Id,

87 fd at 1235, 130 L.LR.R.M. at 2663-64 (Brennan, ]., dissenting).

8 Jd. Unlike the maujority, the dissent asserted that the protection of an employee’s right
to strike was a fundamental role of § 2(4) of the RLA. /d. at 1235-36, 130 L.R.R.M. at 2664
(Brennan, J., dissenting). The majority had emphasized that § 2(4) was directed primarily to
protection of the pre-certification and organization of labor and not to the right to strike.
See supra note 50 and accompanying text,

59 Id at 1236-37, 1238, 130 L.R.R.M. at 2664, 2665 {Brennan, |., dissenting).

o Id ai 1237-38, 130 L.R.R.M. at 2665-66 (Brennan, ]., dissenting).

o fd a1 1238, 130 L.R.R.M. at 2666 (Brennan, J., dissenting).
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tice Brennan concluded, however, that the infringement of em-
ployee rights caused by TWA's crossover policy made it a forbidden
labor practice.??

In a separate dissent, Justice Blackmun argued that the Su-
preme Court’s past RLA decisions had attempted to strike a balance
between the business needs of an employer and the long-term sta-
bility of labor relations.%* As an example of this balance, Justice
Blackmun looked to the principles espoused in NLRB v. Fleetwood
Trailer Co.®

In Fleetwood, the Supreme Court stated that an employer’s re-
fusal to reinstate strikers could be considered discriminatory unless
the employer could justify its actions because of business necessity.
The Court stated that the hiring of permanent replacements was
one situation in which an employer had “legitimate and substantial
business justifications.”® Justice Blackmun contended that the TWA
case ought to be remanded in order to determine whether the
crossover policy adopted by TWA also had such business justifica-
tions.%

The Supreme Court’s decision in TWA is significant because it
increases the power of permanent replacement as an economic
weapon against strikes. In TWA, the Court held that, under both
the RLA and NLRA, crossovers need not be displaced in order to
reinstate full-term strikers at the conclusion of a strike.5? This de-
cision expands the Mackay doctrine regarding permanent replace-
ments and limits the protection of striker seniority developed in
Erie Resistor. The effect of the TWA Court’s expansive reading of
the Mackay doctrine is that an employer need not displace crossovers
in order to reinstate full-term strikers, even where the crossovers
are junior to the full-term strikers.

However facially similar the positions of crossover and new-
hire may be, the rationale used to protect the positions of crossovers

%2 fd. at 1239, 130 L.R.R.M. at 2666 (Brennan, J.. dissenting).

 Id. at 1240, 130 L.R.R.M. at 2667 (Blackmun, J., dissenting).

® Id. at 1244, 130 L.RRM. at 2670-71 (Blackmun, J., dissenting). See Fleetwood, 389
U.5. 875, 66 L.R.R.M. 2737 (1967); see alse NLRB v. Great Dane Trailers, 388 U.S. 26, 65
L.R.R.M. 2465 (1967). ‘

8 Fleetwood, 389 U.S. aL 379, 66 L.R.R.M. ai 2738,

5 TWA at 1248, 130 L.R.R.M. at 2673 (Blackmun, J., dissenting). On this puint, Justice
Blackmun disagreed with Justice Brennan who categorically denied the legality of the cros-
sover policy, finding that it could not be justified by the business necessity of TWA. /d. at
1246, 130 L.R.R.M. a1 2672 (Blackmun, ., dissenting).

67 TWA at 1235, 130 L.R.R.M. a1 2663.
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in TWA is widely divergent from that which sanctioned the employ-
ment of permanent replacements in Mackay. Under Mackay, it is not
an unfair labor practice to hire replacement workers in “an etfort
to carry on the business” because the employer has “the right to
protect and continue his business by supplying places left vacant by
strikers.”% In TWA, the Court based its decision on two factors: that
the positions occupied by crossovers are not available to be filled;
and that the crossovers’ right not to strike protects them from the
risk of displacement.® Neither of these arguments is consistent with
the original rationale of Mackay.

The majority gives little reason for why crossovers should be
guaranteed the same protections as new-hires under Mackay. The
majority accepts TWA's argument that to require that crossovers be
displaced when new hires cannot be displaced would be anoma-
lous.” The Court, however, finds nothing anomalous about allowing
juniors to displace their seniors by crossing the picket line even
though this effectively strips the senior strikers of their rights under
the seniority bidding plan. Although the Court did not find any
anti-union discrimination on the part of TWA, it is clear that cross-
overs do not support the union as strongly as full-term strikers.”
As a result, the crossover policy operates de facto to discriminate
against employees because of their degree of union activity. The
Court previously noted that direct evidence of discriminatory intent
was unnecessary where an employer’s actions have obvious discrim-
inatory impact.”

The TWA Court should have made an independent determi-
nation of whether the TWA crossover policy had legitimate and
subs