OPENING THE GOVERNMENT"’S
ELECTRONIC MAIL: PUBLIC ACCESS TO
NATIONAL SECURITY COUNCIL
RECORDS

I. INTRODUCTION

History, despite its wrenching pain,
Cannot be unlived, but if faced
With courage, need not be lived again.'

Maya Angelou’s poem, read at President Clinton’s inauguration
in January 1993, recognized the importance of confronting the past.?
She made it clear that we must do so if we are to progress as a nation
or as a people.® Four years earlier, on the eve of another inauguration,
an important segment of our history was almost lost.* On January 19,
1989, the last day of the Reagan Administration, a group of journalists
and non-profit organizations filed a lawsuit against the President and
Vice President of the United States, the National Security Council
(“NSC”) and the Archivist of the United States, to prevent the destruc-
tion of electronic records on computer back-up tapes of the NSC and
White House electronic mail systems.® The tapes were scheduled to be
destroyed in preparation for the change in administration.® The plain-
tiffs later amended their complaint to prevent the destruction of Bush
Administration electronic mail records as well.” While the lawsuit pre-

1 Maya Angelou, On the Pulse of Morning, NY. TiMEs, Jan. 21, 1993, at Al4.

2 See id,

% See id,

1 Armstrong v. Executive Office of the President, 1 F.3d 1274, 1283-84 (D.C. Cir. 1998}
[hereinafier Armstrong If] (describing the documents at issue in the case as an “entre set ol
substantive [clecronic mail] documents generated by two administrations over u seven-year
perind”). Upholding the preservation of the documents, the United States Court of Appeals {or
the District of Columbia Circuit noted that “the substantive importance of these documents is
demonstrated by the frequency with which they have been used in recent years.” Jd, at 1283 n.7.

5 Complaint for Declaratory and Injunctive Relief at 1-2, Armstrong v. Bush, 721 E Supp.
343 (D.D.C. 1989) (No. 89-142),

b See id. a1 5.

7 Amended Complaint at 11-13, Armstrong v. Bush, 721 F. Supp. 345 (D.D.C. 1989) (No.

89-142) ("WHEREFORE, plaintiffs pray this court: . . . 5. Declare that defenduants may not
destroy, erase, recycle, or in any way alter information recorded in the PROFS system, from now
on, uniess and until they comply with the requirements . ., ."}.
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vented the physical destruction of those records, the risk that their
release may be thwarted remains, at least for the foreseeable future.®
The ability of historians, journalists, biographers and researchers
to access accurate information about governmental decisions and ac-
tions sustains an integral part of the American political system.* The
First Amendment to the U.S. Constitution protects the press from
governmental control, and in doing so, imposes a corresponding duty
on the press to inform the public about the workings of government.! -
The right to publish and the duty to inform, however, mean nothing
if the records of government are kept from those who would write
about them.! Similarly, the people cannot be informed if the secrets
of government have been destroyed.’? Congress has recognized the
importance of preserving our historical heritage and providing public
access to it.!* Through enactment of various statutes that protect gov-
ernmental records and make them available to subsequent administra-
tions and to the public in general, Congress has sought to strike a
balance between the benefits of preservation and disclosure, and the
risks that premature disclosure pose to the effective workings of gov-

B See id.; Armstrong I, 1 F.3d at 1296 (“Moreover, cross-appellees suggest that the materials
in question may not be subject to the [Freedom of Information Act (FOIA)] . . . because they
are not ‘official records’ of the NSC."); Defendant's Memorandum of Points and Authorities In
Support of Defendant’s Motion to Dismiss on NSC Recordkeeping Claims at 1, Armstrong 11, 1
F.3d 1274 (D.C. Cir. 1993) (No. 89-142) [hereinafter Defendant’s March 25, 1994, Motion to
Dismiss] (which asserts that all NSC records are presidential, and, therefore, NSC preservation
guidelines are not subject to judicial review); see also infra notes 169-76 and 200-21 {explaining
the restrictions on disclosure of federal (agency) records versus non-federal records).

9S8eNATE COMM. ON THE JUDICIARY, 93D CoNc., 20 Sess., FREEDOM OF INFORMATION ACT
SoUrGE BoOK: LEGISIATIVE MATERIALS, Cases, ARTICLES 1 {U.S. Gov't Printing Office 1974)
[hereinafter Source Book 1] (quoting billsigning statement of Lyndon B. Johason: “This legis-
lation springs from one of our most essential principles: a democracy works best when the people
have ull the information that the security of the Nation permits.”).

0 QU.8. Const. amend. §.; New York Times v. United States, 403 U.S. 713, 717 (1971) {Black,
J.» concurring).

1 See New York Times, 403 US. at 717,

In the First Amendment the Founding Fathers gave the free press the protecion
it must have to fulfill its essential role in our democracy, . . . The press was protecied
s0 that it could bare the secrets of government and inform the people. . . . And
paramount among the responsibilities of a free press is the duty to prevent any part
of the government from deceiving the people . . ..

Id. (Black, J., concurring).

12 See Armstrong f1, | F.3d at 1283

13 See 44 U.5.C. § 2902 (1988). The Federal Records Acts describe the objectives of records
manggement as, “(1) Accurate and complete documentation of the policies and transactions of
the Federal Government . . . (5) Judicious preservation and disposal of records.” Id.; see also 5
U.S.C. § 552(a) (1988). FOIA provides in pertinent part, “Each agency shall make available to
the public information as follows . .. .” 5 U.S.C. § 552(a).
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ernment.'* Recognizing the Government’s built-in incentive to hide its
mistakes or downplay unsuccessful policies, Congress created manda-
tory rules regarding what documents will be kept and who will have
access to them.'® Congress has also taken into account the interests of
national security and a desire to encourage executive branch officials
to give frank and honest information and advice to their superiors.!¢
Thus, the records statutes have evolved in an environment of compet-
ing forces, some favoring disclosure, and others favoring continued
restrictions on access.'”

Congress’s response to these tensions is embodicd in a number of
different statutes that divide all executive branch documents into three
distinct categories: federal records, presidential records and non-re-
cords.” Because these categories are mutually exclusive, a record must
be subject to either the Presidential Records Act (“PRA™) or the Fed-
eral Records Acts (“FRA™), or to neither.'” Federal records are those

MI.R. Rer. No. 1497, 891h Cong., 2d Sess. (1966), reprinted in Source Book I, supra note
9, at 27; 8. Rir. No, 813, 89th Cong,, 18 Sess, (1965), reprinted in Source Book I, supra note 9,
at4l,

S H.R. Rer. No. 1497, 89th Cong., 2d Sess. {1966), reprinted in Sounce Boox [, supra note
9, at 27; 8. Rer. No, 813, 89th Cong., Ist Sess. (1965), reprinted in Source Book 1, supra note 9,
at 40-41; see also American Friends Serv. Comm. v. Webster, 720 F.2d 29, 41 (D.C. Cir. 1983%)
{“Congress was certainly aware that agencies, left to themselves, have a butlt-in incentive to dispose
of records reliting to "mistakes’ or, less ncfariously, just do not think about preserving ‘informa-
tion necessary to protect the legal and financial rights . . | of persons directly affected by agency's
activitics.”" (citing 44 U.S.C, § 3101)). For a discussion of congressional power to control presi-
dential efforts at maintaining secrecy in the areas of national sccurity and foreign affairs, see
James R. Ferguson, Government Secrecy After the Cold War: The Role of Congress, which concludes
that except in narrow circumstances that ave protective of the First Amendment, Congress will
not grant new secrecy powers to the President. 34 B.C. L. Rev. 451, 455 (1993).

1% See H.R. Rer. No. 1487, 95th Cong., 2d Sess. (1978), reprinted in 1978 U.S.C.CA.N. 5732,
5787; see also 44 U.S.C. § 2204(u)(5) {(allowing the President w restrict access for 12 years w
“confidential communications requesting or submitting advice, between the President and his
advisors, or berwecn such advisors™),

7Sce infra notes 168-76, 200-21 and accompanying text for a discussion of access
presidential and federal records.

" The three categories are governed by the following statutes:

1) Federal Records (these statutes are known as the “Federn] Records Acts” or “FRA™):
Archival Adminisiration, 44 U.5.C. §§ 2101-18 (1988); Records Managenent by the Archivist of
the United States and by the Administrator of General Services, 44 U.S.C. 8§ 2001-09 (1988);
Records Munagement by Federal Agencies, 44 U.S.C. §§ 3101-07 (1988); Disposal of Records, 44
US.C. 88 3301-24 (1988},

2) Presidential Records (the “Presidental Records Act” or “PRA™): 44 U.5.C. §§ 220107
(1988),

#) Non-records (materials exempted [rom the PRA and the FRA): see 44 U.5.C. §2201(2)(B)
(listing items exempt from the PRA); 44 US.C. § 3301 (defining federal record and listing items
not included),

W44 US.C. § 2201(2)(B). The PRA does not apply to any documents covered under the
FRA. Ki; 14 US.C. § 3301.

e
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records created or received by an “agency” of the United States Gov-
ernment which are “made or received by an agency of the United
States Government under federal law or in connection with the trans-
action of public business.”™ In order to ensure maximum public access
to those records, Congress passed the Freedom of Information Act
(*FOIA™), which requires agencies to make their records available to
the public.?! Administrative decisions regarding the disposal and pres-
ervation of records under FOIA are subject to judicial review.? Thus,
if the court finds that the the electronic mail in question are agency
records, then researchers, journalists and historians may attempt to
access those documents through FOIA.*® In addition, if the requestor
of a federal document disagrees with the administration’s decision to
release the document, he or she has the option of going to the courts
for redress.

In contrast to federal records, which are governed by the FRA and
FOIA, presidential records are governed by the PRA.% The PRA applies
to “the President, his immediate staff, or a unit or individual of the
Executive Office of the President whose function is to advise and assist
the President.”™ The PRA creates a system of preservation and access
separate from the FRA and FOIA.?" In addition, decisions regarding
the “creation, management and disposal” of records under the PRA
are not subject to judicial review.”® A requestor who disagrees with the

2044 US.C. § 3301. To qualify as a federal record, the item must be “appropriate for
preservation . . . as evidence of the organization, functions, policies, decisions, procedures,
operativns, or other activities of the Government or because of the informational value of data
in them.” fd.

215 U.S.C. § 552. FOIA applies to federal records immediately. Sez id. In contrast, presidential
records that have not been restricted by the President are not subject to FOIA undl five years
after the Archivist obtains custody of the document, 44 U.S.C, § 2204(b) (2)(A).

2 American Friends Serv, Comm. v, Webster, 720 F.2d 29, 45 (D.C. Cir. 1983) (holding thar
judicial review of records disposal and preservation is available); accord Kissinger v. Reporters
Comm. for Freedom of the Press, 445 U.S, 136, 150-51 (1980} (holding that the FRA does not
contin an implied cause of action ullowing private parties to bring suit to recover records that
have been unlawfully removed from an agency); ¢f. Armswrong v. Bush, 924 F.2d 282, 292 (D.C.
Cir. 1991} [hereinafier Armstrong ] (“Nothing in the Conference Report or the 1984 Amend-
ments indicates a congressional intent to preclude ordinary judicial review of the adequacy of an
agency's recordkeeping guidelines and directives.”), further procecdings sub nom. Armstrong v,
Executive Office of the Presideny, 1 F3d 1274 (D.C. Cir. 1993).

¥ 8ee 5 US.C. § 552

" American Friends, 720 F.2d a1 45.

% See 44 US.C, § 2201,

44 .S.C. § 2201(2).

*"For a description of the presidential records preservation system see infra notes 164-76
and accompanying text.

2"Armstrong I, 924 F.2d 282, 290-91 (D.C, Cir, 1991) (*We therefore hold that the PRA
precludes judicial review of the President’s recordkeeping practices and decisions.”), The guide-
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decision of the President or presidential library about the release of a
presidential document has no recourse in the courts.?” Although access
to presidential records can also be obtained through FOIA, there is a
delay of at least five years placed on their release, with the possibility
of an additional seven-year delay in the event that the President decides
that a document falls within one of the restricted categories.™ Thus, a
document’s designation (federal, presidential, or non-record) carries
with it a myriad of legal consequences regarding whether the docu-
ment gets preserved, and if it does, the manner of that document’s
preservation, the likelihood of its timely release to the public, and the
ability of an aggrieved citizen to seek help from the courts in obtaining
access to a particular record.®

In August of 1993, in Armstrong v. Executive Office of the President,
the United States Court of Appeals for the District of Columbia Circuit
determined that certain electronic mail tapes at issue are in fact gov-
ernment records, rather than merely “extra copies” of which the Ex-
ecutive Office can dispose.” In finding that the tapes contain federal
and presidential records, however, the court did not provide a way to
decide into which category an individual record falls.*® Instead, the
court of appeals remanded the case to the district court, which asked
the defendants to create guidelines to govern the disposal of the

lines that define what will be treated as a presidential record, however, are judicially reviewable.
Armstrong 1, 1 F3d 1274, 1294 (D.C. Cir. 1993} (“Thus, although the PRA impliedly precludes
Judicial review of the President's decisions concerning the creation, management, and disposal
of presidential records during his term of office, (citing Armstrong I, 924 F2d at 290-91], the
courts may review guidelines outlining what is, and what is not, a ‘presidential record’ to ensure
that materials that are not subject to the PRA are not treated as presidential records.”™).

 See id.

044 U.8.C. § 2204. These restricied categories cover documents that are: 1) classified (ihe
classification must be both proper and authorized by specific criteria established putsuant to an
Executive order); 2) related to appointments to federal office; 3) exempted from disclosure by
statute (as long as the statute is specific about what material must he withheld, and there is no
discretion in the satute regarding the disclosure); 4) trade and commercial secrets, or privileged
financial informaton; 5) confidential communications requesting or submiting advice, between
the President and his advisors, or between such advisors; or 6) personnel, medical, or other files,
the disclosure of which would constitute a viclation of privacy. 44 U.S.C. § 2204 (a) (1)-(6).

31 See infra notes 168-76, 200-21 and accompanying text.

3 Ser Armstrong 11, 1 F.8d at 1283 (*To qualify as a record under the FRA, a document must
satisfy a two-pronged test. It must be (1} ‘made or received by an agency of the United States
Governiment under Federal law or in connection with the transaction of public business’ and (2)
‘preserved or appropriate for preservation by that agency . . . as evidence of the organization,
functions, policies, decisions, procedures, operations, or other activities of the Governiment or
because of the informadonal value of the datain [#t]' . .. having established that the elecronic
communications systems contain preservable records , . . .7 (citing 44 U.S.C. § 3301)). Thus, the
Government's argument that the ducuments were non-records (extra copies) failed. /d,

33 See id. at 1294-97.
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records and distinguish between the two types of documents.® Once
the court approves guidelines, they apply to the records at issue in the
case.® If they are found to be federal records, the court can then move
on to the plaintff’s FOIA claim.® If the documents are found to be
presidential records, the Archivist will take control of them and the
President will be able to place a twelve-year restriction on many of
them.* Thus, at this juncture, the prospect that the plaintiffs will
obtain the release of the documents within the next decade depends
on the courts’ answer to one question: are the NSC electronic mail
documents at issue in the case “federal records” or “presidential re-
cords”?%

This Note argues that the NSC is really made up of three units,
the National Security Advisor, the National Security Council and the
staff of the National Security Council. Although the first two can be
excluded from the FRA as non-agencies because they exist solely to
advise and assist the President, the NSC Staff functions as an agency
of the United States government, thereby creating agency records
subject to all the provisions of the FRA and FOIA.® Section [ of this
Note examines the structure, creation and development of the Execu-

M Id. a1 1296-97; see Armstrong v. Executive Office of the President, 821 F. Supp. 761, 763
(D.D.C. 1993). Despite its carlier concession that the NSC creates both presidential and federal
records, and despite the fact that the NSC has complied—at least in part—with FOIA since 1975,
the government, in a brief submitted to the district court on March 25, 1994, argued that the
NSC exists “solely” to advise and assist the President and thercfore creates only presidential
records; and that therefore, the NSC is not subject at all to the FRA. Detendant’s March 25, 1994,
Motion to Dismiss at 1, Armsérong If, 1 F.3d 1274 (D.C. Cir. 1993) (No. 89-142).

3 See Armstrong 1, 1 F.3d at 1296,

36 See id.

37 See id. The PRA permits a tewlveyear restriction on disclosure of documents deemed to
be “confidential communications requesting or submitting advice, between the President and his
advisors, or between such acdvisors.” 44 US.C. § 2202(a)(5).

38 See infra notes 449-66 and accompanying text for an analysis of this question.

¥ Courts have used the term “agency record” when describing documents subject w FOIA.
See, e.g., Forsham v. Harris, 445 U.S. 169, 171 (1980); Kissinger v. Reporters Comm. for Freedom
of the Press, 445 U.S. 136, 150 (1980); Burcau of Nat'l Affairs, Inc. v. United Suates Dep't of
Justice, 742 F.2d 1484, 1488 (D.C. Cir. 1984). When discussing documents subjeet to the FRA,
courts have used the term “federal records.” See, e.g., Armstrong I, 1 F3d at 1278; American
Friends Serv. Comm. v. Webster, 720 F.2d 29, 35 (D.C. Cir. 1983). Because FOIA and the FRA
cover documenls created or received by an “agency,” for the purposes of this Note there is no
real distinction between *federal records” and “agency records.” See 5 U.S.C. § 552; 44 US.C.
§ 3301. There is some indication, however, that FOLA may cover a larger set of records than are
covered by the FRA. United States Dep’t of Justice, FOIA Counselor: What is an *Agency Record’?,
FOIA Update, Fall 1980, at 5 (*Records’ is not a statutorily defined werm in FOIA. In fact it
appears that the only definition of this term in the U.S. Code is that in the Federal Records
Act. . .. As used in FOIA the term [records] generally includes everything mentioned in [the
FRA] definition.”) For the purposes of this Note, it will be assumed that whatever documents are
deemed to bhe federal records in the Armstrong case will also fali within the scope of FOIA.
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tive Office of the President ("EOP”), the position of National Security
Advisor (“NSA”), and the National Security Counsel and its staff.*
Section II describes the language and legislative history of the various
statutes that govern executive branch records and their management,
preservation and treatment, including the PRA, the FRA and FOIA*
Section 111 looks to judicial handling of "agency” and “agency records”
cases.” Section 1V presents the facts and proceedings in Armsirong and
the determinations made by the district and circuit courts.* Finally,
Section V applies the statutes and cases, and their underlying policies,
to the facts of Armstrong and concludes that the NSC records at issue
in the case, and all future records created by and within the control
of the NSC Staff, should be designated agency records, but those
records created by the Council or the National Security Advisor should
be considered presidential records.™

II. DeveLopMENT OF THE EOP, NSA aAnn NSC

A. Executive Office of the President and the National Security Advisor

The executive branch of the United States government, created
under Article II of the United States Constitution and headed by the
President, currently employs over two million people.® The majority
of those employees work in executive departments, such as the Depart-
ment of Defense, the Department of Education or the Department of
Labor."" At the head of this vast bureaucracy is an entity called the
Executive Office of the President (“EOP”).*” The most important unit
of the EQP is the White House Office, sometimes referred 1o as the

10 See infra notes 45-127 and accompanying text.

41 See infra notes 128-221 and accompanying text.

2 See infra notes 222-325 and accompanying text.

43 See infra notes 326=77 and accompanying text.

4 See infra notes 378472 and accompanying text.

¥ U8, Const. art. 11, § 1 (“The exccutive Power shall be vested in (he President of the United
States of America™); OrFrice oF MANAGEMENT AND Bubocrr, Bupcier or ik UNIrEn StaTes
GOVERNMEN'T, F1scar Year 1994, 30 [hereinafter Buncrr, Fiscan Year 1994] {Exective Branch
Civilian Employment—All agencies except Postal Service and Postal Rate Commission, Actual as
of September 30, 1992: 2,227,709).

46 Table: Federal Employment in the Iixecutive Branch, in BunceT, Fiscal Year 1994, supra note
45, at 38, Another large component of executive branch employces work for independent
establishments and government corporitions, such as the Agency for Infernational Development,
the Equal Employment Opporwnity Commission or the Federal Deposit Insurance Corporation.
Id.; NATIONAL ARGHIVES AND RECORDS ADMINISTRATION, THE UNITED STATES GOVERNMENT
Manuval (99571994, wi 21 [hereinaller GovErNMENT MaNUAL].

47 GOVERNMENT MANUAL, supranote 46, at 21, The Executive Oflice of the President (EOP)
currently has 10 units:



1152 BOSTON COLLEGE LAW REVIEW [Vol. 35:1145

“Staft of the President” because it consists of the President’s closest
administrators, counselors, assistants and deputy assistants, who serve
the President in the “activides incident to his immediate office.™® The
Assistant to the President for National Security Affairs (“National Se-
curity Advisor” or “NSA”) and his or her Deputy are members of the
White House Office.® In fact, these two staff members make up a still
smaller entity, a sub-unit of the White House Office, which is referred
to as the Office for National Security Affairs.* The White House Office,
however, is only one unit of the EOP.%!

B. The National Security Council

1. Structure

Another unit of the EOP is the National Security Council, located
in the Old Executive Office Building.*? Structurally, the NSC has two
units: the National Security Council itself (“the Council”) and its per-
manent staff (“the Staff”).*® Currently, the Council has four members,

White House Office
Office of Management and Budget
Council ot Economic Advisors
National Security Council
Office of the United States Trade Representative
Council on Environmental Quality
Oflice of Science and Technology Policy
Office of National Drug Control Policy
National Critical Materials Council
Office of Administration

Id. at 91-104.

48 See id. at 94. For a list of the members of the White House Office, see GOVERNMENT
MaNuaL, supra note 46, at 93-94,

9 d. at 98. The current NSA is Anthony Lake and his deputy is Samuel Berger. /d.

50 See 1991 FeperaL STARF Dikctory 6 (Ann L. Brownson ed., 1991).

51 GOVERNMENT MANUAL, supra note 46, at 91-104. Under the authority of the Reorganiza-
tion Act of 1939, numerous agencies were transferred 10 the EQP. fd. a1 91 {citing 5 US.C,
§ 133-133r, 133t note). This act was followed by an executive order that established the divisions
of the Executive Office and defined their functions. Id. {citing Executive Order No. 8248, 5 C.F.R.
1303.2 (1939)).

52 {d. at 98. The Council was placed in the EOP under the Reorganization Plan No. 4 of
1949, Id. a1 98 (citing 5 U.S.C. app. § 903); 1991 FEDERAL STAFF DIRECTORY, supre note 50, at
20-21. During the Bush Administration, the NSA, Deputy NSA and their assistants, as well as the
Executive Secretary and Deputy Executive Secretary of the NSC and their assistants, and the
White House Situation Support Staft had their offices at the White House. /d. All other members
of the NSC Staff had their offices at the Old Executive Office Building. /d. Although the NSC is
a part of the EOP, it has a separate e-mail sysiem from the other EOP units. Armstrong [1, 1 F.3d
1274, 1279 & n.2 (D.C. Cir. 1993).

52 See CHrisTOPHER C. SHOEMAKER, THE NSC STAFF COUNSELING 'THE CouNciL 23 (1991).
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two statutory advisors, five standing participants and four officials.*
The NSA is considered both a standing participant and an official of
the NSC.* The statutory role of the Council is to advise the President
with respect to the integration of domestic, foreign and military poli-
cies relating to national security, in order to increase the effectiveness
of other governmental organizations in handling matters of national
security.™ The influence and importance of the Council waxes and
wanes with each President and his desire to use the Council as a forum
for national security deliberations and decisions.’” All the members,
advisors and participants of the Councit serve on it by virtue of a
position of responsibility they hold separate from the NSC itself.®
Thus, the Council is only as strong as the persons serving on it and
the President’s desire to make use of it

i GOVERNMENT MANUAL, supira note 46, at 98. The four current members of the Council
are the President, Vice President, Secretary of State and Seerctary of Defense. /d. The statutory
advisors arc the Director of Central Inteltigence and the Chairman of the Joint Chiefs of Staff,
Id. The standing participants are the Secretary of the Treasury, the U.S. Representative to the
United Nations, the Chief of Staff to the President, the Assistant to the President for National
Security Affairs {NSA), and the Assistant to the President for Economic Policy. Jd. The officials
of the NSC are the Assistant to the President for National Security Affairs, his deputy, the Special
Assistant to the President and Staff Director, and the Executive Sccretury. fd. Thus, the NSA is
both a standing participant and an official of the NSC. GOVERNMENT MANUAL, supra note 46, at
98. He is the only person to hold two positions. See id.

Section 402 of Tite 50 of the United States Code lays out the composition of the Councik
the President, Vice President, Secretary of State, Secretary of Defense, Director for Mutual
Security, and the Chairman of the National Security Resources Bourd, 50 U.S.C. § 402(a){1)-(6}
(1988). The statute provides that Secretaries and Under Secretaries of other executive depart-
ments and military deparuments may serve on the Council at the President’s invitation. 50 U.S.C.
§ 402(2) (7). The suute further provides that the Chairman or Vice Chairman of the Joint Chiefs
of Staff, the Direcior of National Drug Policy, and the Director of Central Intelligence may attend
and participate in the meetings of the NSC at the direction of the President. 50 US.CA.
§ 402(c)- (13, (h) (West 1991 & Supp. 1994).

5 GOVERNMENT MANUAL, sufra note 46, at 98.

550 U.5.C. § 402(a). The Tower Commission Report on the Iran-Contra Affair explains that
the three wols available to the President in providing leadership and direciion to the burcaue-
racies that execute nadonal security policy are: 1} the National Security Council, 2) the National
Sccurity Advisor and 3) the National Security Staff. Tower Commission Report, reprinied in ThE
Tower CommissionN ReErory 87 (Bantam Books 1987).

5 See infra notes 76-127 and accompanying text; see also SHOEMAKER, supre note 53, at 21,
For a full discussion of NSC decision-making, see generally Kari, F. INperrurt & Locu K.
Jounson, DEc1sioNs oF THE HIGHEST ORDER: PERSPECTIVES ON THE NATIONAL SECURITY Coun-
crL (1988). See also CArNEs LorD, THE PRESIDENCY AND THE MANAGEMENT OF NATIONAL SECU-
RITY (1988).

T GOVERNMENT MANUAL, supra note 46, at 98, For example, the Secretary of State, Secretary
of Defense and Secretary of the Treasury head their own executive departments. Id. at 428, 476,
484, The Chief of Stafl, NSA and Assistant to the President for Econotic Policy all serve on the
President's stadT in the While House Office. fd. at 93-94, 98,

™ See SHOEMAKER, supra note 53, at 21,
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In contrast, the NSC Staff has assumed increasing responsibilities
over the past forty years.® The role of the Seaff is more constant than
that of the Council, and less dependent on the President’s personality
and decision making style; it is the Staff that guides and supports the
Council in carrying out the performance of its functions (both primary
and “additional”) %' These “additional” functions include assessing and
appraising the country’s objectives, commitments and risks in the area
of national security, and evaluating their relation to our actual and
potential military power, for the purpose of making recommendations
to the President.® Although the Council may make the ultimate deci-
sion, the bulk of the oversight and evaluation is done by Staff members
who prepare reports for those who serve on the Council.®® The NSC,
and thus, the NSC Staff, must also consider national policies that affect
the “common interest” of the departments and agencies of the Gov-
ernment concerned with national security in order to provide the
Council with the information necessary to make recommendations to
the President.® In addition, the Staff assists the Council in meeting its
duty to make whatever recommendations or produce whatever reports
the President may request.® The statute creating the Council also
provides for a civilian executive secretary to head the NSC Staff.% That
person is appointed by the President, and is authorized, subject to the
direction of the Council, to hire the personnel necessary to fulfill “such
duties as may be prescribed by the Council in connection with the
performance of its functions.”®’

The duties of the NSC Staff also require activity outside the confines
of the NSC itself, for it is the responsibility of the NSC Staff to ensure
that the President’s and the Council’s national security decisions are,
in fact, implemented.®® In addition, the Staff is charged with “coordi-
nating” the operations of the agencies connected with national secu-

S Jd, at 21-23 (“The NSC Staif . . . is an instituonal body that has assumed mounting
importance over the past torty years. Unlike its parent organizadon, the Stafl’ must perform
several eritical functions that are driven largely by the diverse nawure of the international envi-
ronment and are generally independent of the psychology of the President himself.”), Shoemaker
lists seven functional requisites of the NSC Staff: 1) administration, 2) policy coordination and
integration, 3) policy supervision, 4) policy adjudication, 5) crisis management, 6} policy formu-
lation and 7} policy advocacy. /d. at 22. He also notes that the degree of controversy varies with
the funcion, with (1} being the least controversial and (7) being the most controversial, Jd.

ST, ar 21-23; see 50 U.S.C. § 402(c).

50 U.S.C. § 402(b)(1).

9 Lown, supre note 57, at 117; SHOEMAKER, supra note 53, at 20-22,

50 U.S.C. § 402(b}(2).

%50 U.S.C. § 402(d).

8650 U.5.C. § 402(c); INDERFURTH & JOHNSON, supre note 57, at 140.

5750 U.5.C. § 402(c).

8 presidential Decision Directive 2, at 1 (Jan. 20, 1993) (“[T]he NSC shall be fthe Presi-
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rity.® There have even been instances in which the NSC Staff has
engaged in the actual carrying out of covert operations, a role the Staff
continues to retain.”™ That role, however, is limited by statutes that
require a presidential finding and disclosure of the operation to Con-
gress.”

The task of integrating United States national security policy spans
four major areas of concern: defense policy, foreign policy, intelligence
policy and economic policy.” The President’s focus during any given
period may shift from one of these areas to another.™ However, the
three instruments for ensuring implementation of the President’s ideas
have been in place for over three decades: the National Security Advi-
sor, the National Security Council, and the NSC Swff.” In order to
better understand their current role, it is essential to look at the
development of these three entities, from their births in the beginning
of this century to their roles as we move into the next.”

2. History

Prior to the end of World War II, the military treated the area of
national security as its exclusive domain.”™ Lack of coordination among
the different branches of the vast defense and foreign policy estab-
lishments demonstrated a need for a coordinating structure.” As early
as World War 1, various forces within the upper levels of government
attempted to create a body that would guide foreign policy and provide
for “political-military consultation” on foreign policy.” Precursors to
the NSC included the Joint State-Navy Neutrality Board (1919}, the

dent’s] principle means for coordinating executive departments and agencies in the development
and implementation ol national security policy.”), reprinted in Defendants’ Appendix of Exhibits
in Support of Motion to Disiniss or, in the Alternative, for Summary Judgment on the National
Security Council Recordkeeping Claims, ex. 17, Armstrong I, 1 F.3d 1274 (D.C. Cir. 1993) (No.
89-142),

59 fd.

"0 8ee infra notes 109-16 for a discussion of the [ran-Contra affair.

.

2 See SHOEMAKER, supra note 53, at 5; see also 50 U.S.C. § 402(a). Shoemaker provides the
following definition for the term “National Security™ “the protection of the United States from
major threats to our territorial, political or cconomic well-being.” SHHOEMARER, supra note 53,
at 5.

73 See SHOEMAKER, SUPRA stpra note 53, at 76. For example, recent events in Eastern Europe
and elsewhere have demonstrated the increased importance of economic policy to national
security concerns. fd.

™ See 50 U.S.C. § 402 (enacted in 1947); see alse Lorb, supra note 57, at 35.

> 8ee infra notes 76-127 and accompanying text {or a history of the NSC.

76 See SHOEMAKER, sufira note 53, aL 4,

T INDERFURTH & JOHNSON, supra note 57, a1,

B 1d, at 2,
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Standing Liaison Committee (1940) and the State-War-Navy Coordi-
nating Committee (1945).” Each of these bodies ultimately failed due
to a lack of authority to make policy decisions and an inability to
examine questions not referred to it by other departments.®

In 1947, extensive negotations between the military departments,
the executive branch, and Congress, resulted in the enactment of the
National Security Act.®! The primary purpose of the National Secu-
rity Act was to increase efficiency within the national security estab-
lishment.*? Thus, one of the major achievements of the Act was the
consolidation of the departments of the Army and Navy into a single
unit, the Department of Defense.® Another achievement was the es-
tablishment of a permanent entity, known as the National Security
Council, to coordinate all national security efforts within the various
branches of the United States government.®

Although created in 1947, the NSC did not immediately assume
a prominent role in national security affairs.”® President Truman ex-
pressed skepticism of the NSC and its potential to undercut his author-
ity and independence in foreign and military policy decision making.?
In order to prevent the NSC from taking a commanding role in
national security decisions, he rarely attended meetings.®” Thus, in its
formative years, the NSC served more as a forum for department heads
to meet and find common ground than as a body to establish United
States policy.®®

President Eisenhower’s military background led him to place more
emphasis on formal decision-making processes, thereby creating a
greater substantive role for the NSC in U.S. policy-making.® Eisen-
hower created the position of Assistant to the President for National
Security Affairs (now known as the “National Security Advisor” or
“NSA"), and appointed Robert Culter to the post.* Under Eisenhower,

™Ernest R. May, The Development of Political-Military Consultation in the United States, in
INDERFURTH & JOHNSON, supra note 57, at 814,

80 See id. at 13.

81 SHOEMAKER, supra note 53, at B; Alfred D. Sander, Truman and the National Security
Council: 1945-1947, in INDERFURTH & JOHNSON, supranote 57, at 24; see also 50 U.S.C. §§ 401-32.

82 See 50 U.S.C. § 401,

83 See id.; SHOEMAKER, supra note 53, at 8,

84 See 50 U.S.C. § 402(a).

85 See SHOEMAKER, sufira note 53, at 10-16; Sander, supra note 81, at 27.

86 SHOEMAKER, supra note 53, at 10; Sander, supra note 81, at 27.

97T SHOEMAKER, supra note 53, at 10.

88 See 1d.

8 Id. a1 11-13 (“[T]he President himself chaired more than 90 percent of the NSC meetings
and made decisions at these meetings.").

% INDERFURTH & JOHNSON, supra note 57, at 140-41; SHOEMAKER, supra note 53, at 11-12.
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the NSA served as the principle executive officer of the Council,
handling the agenda, briefings and staff supervision.”’ The NSA was
not a policy advocate.* In March, 1953, Culter established a plan for
formalized decision making that increased the NSC’s influence in
policy creation and development.* In addition, President Eisenhower’s
attendance at over ninety percent of the NSC meetings “infused a new
sense of purpose and importance in the NSC process.”™* The emphasis
placed on consensus during the Eisenhower years, however, prompted
criticism of the NSC as a forum in which watered down, compromise
solutions to national security problems were adopted.”

Executive Secretaries:
Truman Administration
Sidney W. Souers, 1947-1950
James S. Lay, Jr., 1950-1953
Assistants for National Security Aifairs:
Eisenhower Administration
Robert Cutler, 19551955
Dillon Anderson, 1955-1956
William Jackson, 1956
Robert Cutler, 1957-1958
Gordon Gray, 1958-1961
Rennedy and Jolinson Administrations
McGeorge Bundy, 1961-1966
Wait W. Rostow, 1966-1969
Nixon and Ford Administrations
Henry A. Kissinger, 1969-1975
Brent Scowcroft, 1975-1977
Carter Administration
Zhigniew Brzezinski, 1977-1981
Reagan Administration
Richard V. Allen, 1981-1982
William P, Clark, 1982-1983
Robert C. McFarlane, 1983-1985
John M. Poindexter, 1985-1986
Frank C. Carlucci, 1987
Colin L, Powell, 1987-1988
Bush Administration
Brent Scowcroft, 1988-1993
Clinton Adminisiration
Anthony Lake, 1993-1994
INDERFURTH & JOHNSON, sufra note 57, at 141; 1991 FEpErAL STAFF DMRECTORY, supra note 50,
at 20; GOVERNMENT MANUAL, stupra note 46, at 98.
M Tower Commission Report, sufra note 56, at B.
92 fd,
9 SHUEMAKER, sufra note 53, at 12-13.
I, at 13,
5 Robert Cutler, Early Years, in INnERrurTH & JONNSON, stupra note 57, at 46,
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President Kennedy reversed this trend toward formalized deci-
sion-making and expansion of the NSC's role.®® The NSC fell into
disuse for two reasons.”” One was President Kennedy’s preference for
centralized, informal decision-making.* The other was the report of
the jackson Subcommittee on National Policy Machinery, which crit-
cized the Eisenhower NSC for its failure to help resolve serious prob-
lems of national security.” In contrast to the Council’s loss of stature,
the NSA acquired the influential role of personal advisor to the Presi-
dent on national security affairs.!® President Johnson, who held his
major foreign policy meetings as an informal “Tuesday Luncheon
Group” of trusted advisors, also chose not o make use of the NSC.!0t

The fortunes of the NSC again changed when President Nixon
took office.'” His National Security Advisor, Henry Kissinger, used the
NSC as a mechanism to acquire virtually complete conwol of United
States foreign policy.'” Not only was Kissinger a policy advisor, but he
also became a negotiator and spokesman for the Nixon Administra-
tion, duties traditionally performed by the State Department.'* Gradu-
ally, Kissinger, and later Brzezinski under the Carter Administration,
wrested power from the State Department and Department of Defense,
and centralized it in the White House through the NSC.!% Although
Kissinger eventually held both the NSA position and the position of
Secretary of State, he continued to use the NSC and its staff to carry
out his policies and missions.!® Thus, the NSC’s elaborate bureaucratic
mechanism sustained both Kissinger’s and Brezinski’s hold on power.'"””
Under Kissinger, the NSC expanded in size to its all-time high of fifty
professional and eighty support personnel.!®

During the Reagan era, the NSC, while maintaining its size, ex-
panded its activities.!” Seeking to remain informed of covert opera-

6 SHOEMAKER, supra note 53, at 14.

Y7 id.

98 fd,

® Id.; see also Tue NATIONAL SECURITY COUNCIL: JACKSON SUBCOMMITTEE PAPERS ON PoL-
ICY-MAKING AT THE PRESIDENTIAL LEVEL 7-8 (Henry M. Jackson ed., 1965),

180 Tower Commission Reporl, supra note 56, at 8,

191 SHOEMAKER, supra note 53, at 15.

102 See id, at 16.

10% See id. at 17-18. For a full discussion of the NSC during the Nixon and Carter years, see
generally GERRY ARGYRIS ANDRIANOPOULOS, KissiNGER AND BRZEZINSKI THE NSC AND THE
SrrucGLE FOR CoNTROL OF US NATIONAL Poticy (1991).

1™ Tower Commission Report, supra note 56, at 9.

105 SHOEMAKER, supra note 53, at 18.

106 J 1

W7 id.; McGeorge Bundy, Transformation, in INDERFURTH & JOHNSON, sufirg note 57, at 95-98.

18 Bundy, supra note 107, at 94.

1™ 1d. at 102,
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tions, Congress, in 1974, adopted the Hughes-Ryan Amendment, which
instructed the President to inform Congress, in a timely manner, of
any covert intelligence activities.'"” Because the Reagan Administration
interpreted the Hughes-Ryan Amendment to apply only to the CIA,
the NSC under Reagan carried out its own covert actions, thereby
avoiding the reporting requirement.'"! Thus, the NSC moved from
policy-making, advocacy, coordination, and implementation, to active
engagement in covert operations.''* However, these covert activities
violated a different law, the Boland Amendment, which forbade federal
funding of the Nicaraguan Contras.!"® These covert funding activities
eventually resulted in the Iran-Contra scandal.' As a result, the Ad-
ministration quickly moved to reign in the NSC Staff."’® In his March
31, 1987, National Security Decision, Directive Number 266, President
Reagan asserted that since Iran-Contra, the NSC Staff had been “re-
built” and “made subject to proper management discipline,”!1%

Aware that executive orders can be changed at the will of the
President, Congress codified many of the recommendations of the
Senate and House committees that investigated the Iran-Contra scan-
dal.''” The new rules, part of the Intelligence Authorization Bill of
1991, prohibit the expenditure of federal funds on covert action by
any entity of the executive branch without a signed, written finding by

050 U.S.C. § 413 (“[T]he heads ol all departments, agencies, and other entities of the
United States involved in intelligence activities shall—(1) keep the Select Committee on Intelli-
gence of the Senate and the Permanent Select Gommittee on Intelligence of the House of
Representatives . . . fully and currently informed ol all intelligence activities . . . {3) reportin a
timely fashion to the intelligence commitwees [of Congress] any illegal intelligence activity . .. 7).

11 Sge Tower Commission Report, supra note 56, app. H at 66 (Feb. 18, 1987, letter from
Edwin Meese, Auorney General, to John Tower, President’s Special Review Board, explaining his
position on the Hughes-Ryan Amendmenc if one assiunes that the CLA assisted in the covert
operations in question, and if one further assumes thae the goal of the transfer was to influence
a foreign government without public disclosure, then the Hughes-Ryan Amendment did apply
to the transfer of arms to Tran that was the subject of the Iran-Contra scandal.); George Lardner,
Ir., Covert Acts Restricted Under Pact; Bill Would Codify *Lessons Learned’ From Fran Contra, WAsH.
Post, July 27, 1991, at Al.

12 Tower Gommission Report, stpra note 56, w1 5561,

M8 For a full discussion of the Boland Amendments, see generally Frank G, Colells, Note,
Beyond Institutional Competence: Gongressional Efforts to Legislate United Stales Foreign Policy To-
ward Nicaragua—The Boland Amendments, b4 Brook. L. Rev, 131 {1988).

"4 Tower Commission Report, supra note 56, at 1.

States Government Printing Office, Vol No, 1, 1989) at 310-11 (*This directive mandates certain
actions to put the National Security Council {NSC) process in better order and to avoid any
recurrence of the deficiencies and abuses that the Special Review Board described. Many of these
remedial measures—including the prohibiton of NSC Stulf engagement in covertactivities—were
implemented before the Special Review Board reported 1o me on February 26.7).

116 National Securily Decision, Direclive No, 266 (Mar, 31, 1987),

75 U.S.C.A. § 413-14 (West Supp. 1993); Lardner, supranote 111, at AJ,
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the President.!”® The new rules further require the President to notify
Congress of any covert actions or findings within forty-eight hours of
commencement, and prohibit the President from retroactively author-
izing covert actions.'”® They also require the President to notify Con-
gress when other countries or private individuals will be used to finance
or engage in covert activity “in any significant way.”'* These new rules
do not prevent the NSC from engaging in covert operations; they
merely require presidential approval and congressional notification.'!

Although it is too early to predict what influence the NSC will have
during the Clinton Presidency, a recent profile of Clinton’s National
Security Advisor, Anthony Lake, gives some indication that the NSC
will seek a cooperative, policy oversight role more akin to the NSC of
the Eisenhower period than that of the Nixon or Reagan years.'® In
an interview with the Washington Post, Mr. Lake pointed out that
unlike the Kissinger and Brzezinski eras, when the NSC battled with
the Department of State and others for control over foreign policy, his
NSC has worked in concert with the Department of State in recent
missions t0 Europe regarding cooperation in the effort to stop the war
in Bosnia-Herzegovina.'® Thus, Clinton's NSA continues, in the tradi-
tion of its predecessors, to tailor its role to the style of the President
and his conception of the proper role for an NSA, !

The history of the NSA, the National Security Council, and the
NSC Staff demonstrate the fluidity of executive power.!* It is virtually
impossible to determine from one administration to the next what
responsibilities the NSA will choose, or be asked to assume.'? There is
little doubt, however, that the NSC Staff will continue to fulfill its role
of evaluating national security policy, coordinating its implementation,

1850 US.C.A. § 413b (West Supp. 1993). Covert action is defined as activity of the Govern-
ment “to influence political, economic or military conditions abroad, where it is intended that
the role of the United States Government will not be apparent or acknowledged publicly . . . ."
50 U.S.C.A. § 413b(e). Traditional “counterintelligence activities,” "diplomatic or military activi-
ties,” and “law enforcement activities” are exempted. 50 U.S.CA. § 413b(e) (1)}-(3).

11950 U.S.CA. § 413b(a) (1)-(2).

1850 US.CA. § 413b(a) (4).

121 See 50 U.S.C.A. § 413b.

122 See Ruth Marcus, Anthony Lake's Secretive Mission; He Wants to Help Shape U.S. Foreign
Policy and Avoid the Spotlight. So Far, He's Succeeded, Wasn. Post, Dec. 20, 1993, at D1,

13 [d.

124 Sep id.

125 Lorp, supra note 57, at 148.

126 See id,
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and providing assistance, information, and guidance to the NSA and
all the members of the Council.'¥’

I1I. Tue STaATUTES GOVERNING GOVERNMENT RECORDS

A. Presidential Records

Historically, presidential papers were treated as the property of the
President.'® This private ownership principle hindered the complete-
ness of presidential records collections and hampered the ability of the
public to examine them.'® It was not until President Franklin Roosevelt
created the first presidential library that presidential papers were con-
served and made accessible to the public in a comprehensive man-
ner.’® All presidents from Franklin Roosevelt to Ronald Reagan now
have libraries dedicated to preserving their papers for historical and
other purposes.'® All these efforts, however, have been voluntary, and
have depended on the good will of the individual President.!

1. The Presidential Records and Materials Preservation Act

It was a political crisis that brought about direct congressional
involvement in the preservation of presidential records.'®® In 1975, the
Watergate scandal erupted, when it became public knowledge that
members of the Nixon Administration directed the burglary of the
offices of the Democratic Party, located at the Watergate complex in
Washington, D.C."* As the press followed the trail of knowledge up the
ranks of the executive branch, President Nixon sought to cover up his

127 See id. at 147-49; see also SHOEMAKER, supra note H3, a1 72,

B For a full discussion of the history of presidential papers, see Carl McGowarn, Presidents
and Their Papers, 68 Minn. L. Rev. 409, 413 (1992).

129 74

130 fel. at 415.

131 fd. at 414 & n.34. With the exception of the Nixon library, all presidental libraries are
under the auspices of the National Archives and Records Administration,

B2H.R. Rer. No. 1487, 95th Cong., 2d Sess. 2 {1978), reprinted in 1978 U.S.C.C.AN. 5732,
5733.

133 Se Presidential Recordings and Matctials Preservation Act (PRMPA}, Pub. L. No. 93-526,
1974 U.S.C.C.AN. 1949, 1950, 88 Stat. 1695; H.R. Rer. No. 1507, 93d Cung., 2d Sess. 2 (1974)
(*[T]his informadon is necessary to . . . provide the American people with a complete and
accurate account of ‘Watergate.’"),

134 Lawrence Meyer, The Prosecutors: From a “Third-Rate Burglary” to “The Saturday Night
Massacre,” in THE FALL OF A PRESIDENT 66 (Washington Post ed,, 1974), For a detiled chronology
of Walergate, see gencrally WATERGATE: CHrONOLOGY OF A Crisis (Congressional Quarterly,
1975).
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involvement.' He fought to avoid surrendering the recordings of oval
office conversations made by a voice activated recording system that
he had installed.'* When that effort failed, he devised an agreement
with the Administrator of General Services which would have permit-
ted the destruction or permanent suppression of the Watergate tapes.'”
This agreement led to the enactment of two pieces of legislation.'®®
The first, the Presidential Recordings and Materials Preservation Act
(“PRMPA") applied only to the Watergate tapes.’® Under the PRMPA,
Congress took control of approximately 42 million pages of documents
and 880 tape recordings, which contained both personal and non-per-
sonal records.'* The President challenged the constitutionality of the
PRMPA, alleging that it violated separation of powers and the Presi-
dent’s executive privilege.'"! The United States Supreme Court found
the PRMPA to be constitutional."*? Thus, the Supreme Court upheld
Congress’ right to remove control of presidential records from the
President and provide for their preservation and management by an-
other executive branch official.'*

2. The Presidential Records Act

The second piece of legislation stemming from Watergate, the
Presidential Records Act, sought to accomplish the same things as the
PRMPA, but applied prospectively rather than retroactively.'* The PRA
had three major goals: (1) to define and declare public ownership of
presidential records, (2) to create management procedures for those

13 Meyer, supranote 134, a1 74. For a gripping account of the Watergate story, see generally
Bop Woopwakrb & CarL BERNSTEIN, ALL THE PRESIDENTS MEN (1974).

1% See Nixon v. United Stales, 418 U.S. 683 (1974).

137 See Nixon v. Administrator of Gen, Servs., 408 F, Supp. 321, 331 {D.D.C. 1478), aff'd, 433
U.S. 425 (1978). For the full text of the agreement, sec the Appendix o H.R. Rep. No. 1507, 93d
Cong., 2d Sess. 23-25 (1974).

138 pub. L. No. 93-526, 1974 U.S.C.CA.N. 1949, 1950, 88 Stat. 1695; Presidential Records
Act, 44 U.5.C. §§ 2201-07 (1988).

¥ pub. L. No. 93-526, 1974 U.S.C.C.AN. 1949, 1950, 88 Stat. 1695. The PRMPA applics 0
“all original tape recordings of conversations . . . recorded by any officer or employee of the
Federal Government . . . in the White House or in the Office of the President . . . during the
period beginning January 20, 1969, and ending August 9, 1974.7 fd. at § 101 (a).

40 Nixon v. Administrator of General Services, 433 U .S, 425, 430 (1977); see also Nixon v.
United Stawes, Y78 F.2d 1269, 1270 (D.C. Cir. 1992) (which held tha President Nixon is entited
to compensation for the “wking” of his property by Congress when it enacted the PRMPA).

I Nixon v. Administrator of Gen. Servs., 408 F. Supp. at 329.

142 Nixon v. Administrator of Gen. Servs., 433 U.S. at 484.

148 See id.

" The Presidential Records Act, Pub. L. No. 95-591, § 3 (codified at 44 U S.C. § 2201)
(effective January 20, 1981}; H.R. Rep. No. 1487, supra note 132, a1 5734,
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records both during and after a President’s term, and (3) to create a
system of public access to those records.’® The first of these goals was
met by an elaborate definition of what is, and what is not, a presidential
record. 14

a. Definition of a Presidential Record

The PRA applies to all “documentary materials”*” created or re-
ceived after January 20, 1981, by the President, his immediate staff, or
a unit or individual of the Executive Office of the President whose
function is to advise and assist the President, if those documents are
created or received in the course of conducting activities that relate to
or affect the carrying out of the duties of the President.'® The PRA
does not cover personal records.'* Also excluded from its coverage are
stocks of publications and stationery, or extra copies that are “pro-
duced only for convenience of reference” and clearly marked as such.'®
The PRA does not cover documentary materials that fall under the
scope of the Federal Records Acts.’™

Thus, to qualify for treatment under the PRA, a document must
meet two criteria.!®® First, it must be created or received by an individ-
ual or entity covered by the Act.'® These include the President, his
immediate staff and units of the EOP that advise and assist the Presi-
dent.’™ Second, the document must be created or received for a pur-
pose covered by the PRA.' Thus, documents created or received in
the course of conducting activities that relate to or have an effect upon
the carrying out of the constitutional, statutory, or other official duties

544 U.S.C. § 2201.

G Jg

14744 US.C. at §§ 2201-07. “The term ‘documentary materials’ means all books, correspan-
dence, memorandums, documents, papers, pamphlets, works ol art, models, pictures, photo-
graphs, plats, maps, films, and motion pictures, including, but not limited (o, andio, audio-visual,
or other clectronic or mechanical recordations.” 44 U.S.C. § 2201(1).

1844 U.S.C. § 2201(2).

1944 US.C. § 2201(2)(B). “The term *personal records’ means all documentary materials,
or any reasonably segregable portion thereof, of u purely private or non-public character which
do not relate to or have an effect upon the carrying out of the dudes of the President” 44 U.S.C.
§ 2201(3).

15044 U.S.C. § 2201(2) (B) (stating exceptions to PRA).

151 I, The PRA “does not include any documentary materials that are (i) official records of
an agency (as defined in section 552({e) of Title 5, United Siates Code).” Id.

5244 U.S.C. § 2201(2).

183 1d.

164 fd,

155 1.
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of the President fall within the scope of the PRA.' In addition, the
PRA includes documents relating to the political activities of the Presi-
dent, if they also relate to the carrying out of his constitutional, statu-
tory, or other official duties.'’

Three groups of documents are excluded from the PRA.' First,
records created for reasons other than the carrying out of the Presi-
dent’s duties may be termed personal records and excluded from
coverage under the PRA.'* These “personal records” are those of a
purely private or non-public character.® Second, “agency records” are
excluded from the PRA because they are covered by the FRA.'® Finally,
stocks of publications and stationery, and extra copies of documents
are excluded.'® This third group of records is excluded from coverage
because of a lack of informational or historical value.'®

b. Management of Presidential Records

Having declared that presidential records belong to the United
States and having defined what qualifies as a presidential record, the
PRA then created a system of management of, and access to, those
records.'® Under the statute, when an incumbent President seeks to
dispose of presidential records which no longer have “administrative,
historical, informational, or evidentiary value,” he or she must obtain
the written views of the Archivist and assurances from the Archivist that
he or she does not intend to take any action to prevent the destruc-
tion.'® The President must then submit disposal schedules to Congress
and wait sixty calendar days of continuous session before destroying

156 14
15744 U.S.C. § 2201(2)(A
1844 US.C. § 2201(2)(B
144 U.S.C. § 2201(3).
18 [d, The statute describes some categories of persenal records:
(A) diaries, journals or other personal notes serving as the equivalent of a diary
or journal, which are not used in conducting government business;
(B) materials relating to private political associations, as long as they have no
effect on the carrying out of presidential duties; and
(C) materials relating to the President's own election to office or relating to the
election of another individual, as long as they do not relate to the carrying out of
the President’s duties.
44 U.S.C. § 2201(3}(A)-(C).
161 See 44 U.S.C. § 2201(2)(B)(i).
12 44 11.8.C. § 2201(2)(B) {iii)—(iv).
163 See id.; 44 U.S.C. § 2201(d).
144 U.5.C. §§ 2201-04.
%544 U.S.C. § 2203({c)(1)-(2).

).
).
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the documents.'® If the Archivist determines that the records to be
destroyed are of particular interest to Congress, or that congressional
consultation is in the public interest, then the Archivist must request
the advice of numerous congressional committees regarding the dis-
posal.!s

¢. Access to Presidential Records

Finally, the PRA provides for access to the records.® Once a
President has left office, all presidential records created during his or
her term are turned over to the National Archives and placed in
- presidential libraries.'™ The function of the presidential libraries is to
make records available to researchers, upon request and on an “impar-
tial basis.”"™ Once the Archivist has taken control, he or she, exclu-
sively, may make disposal decisions, provided that disposal schedules
are printed in the Federal Register at least sixty days before the pro-
posed disposal date.'” Significant control remains, however, with the
President’s ability to prevent release of any record for a period of
twelve years if he or she deems the record to fall into one of the
exempted categories.!™

Thus, Congress met its goals of preservation and access, but did
so in a way inoffensive to separation of powers.'” The Archivist is an
executive branch official appointed by the President, so Congress left
control of the records within the power of the executive branch.!™ The
PRA was merely an addition to an already extensive set of statutes that
governed the records created by entities within the White House.!™

16644 U.5.C. § 2203 (d).

16744 U.8.C. § 2203 (c).

16844 U.S.C. § 2204,

169 See 44 1U.S.C. § 2203(0).

170 KR, Rep. No. 1487, supra note 132, at 3.

17144 U.S.C, § 2203(1)(3).

17244 U.S.C. § 2204 (allows the President to restrict access to any record lor up to welve
years if the records relate to appointments, are classified, conwin trade secrets or contain
“confidential communications requesting or submitling advice, between the President and his
advisors™).

173 Nixon v. Administrator of Gen, Servs., 433 U.S. 425, 444-46 (1977); see also Carl Bretscher,
Note, The President and Judicial Review Under the Records Acts, 60 GEo. WasH. L. Riv. 1477, 1483
(1992).

174 Bretscher, supra note 173, at 1483,

1" See infra notes 178-221 for a discussion of the Federal Records Acts (“FRA”).



1166 BOSTON COLLEGE LAW REVIEW [Vol. 35:1145

The vast majority of White House records were already covered under
the Federal Records Acts.'™

B. Federal (Agency) Records

1. The Federal Records Acts

While President Franklin Roosevelt was addressing concerns about
presidential records by creating the first presidential library, Congress
acted to protect the records of the Federal Government in general.'”’
As the size and scope of the executive branch expanded, so did the
quantity of federal records.'” Between 1957 and 1979, the quantity of
federal records rose steadily, from 23.5 million cubic feet in 1957 to
35.7 million cubic feet in 1979.'” Concerns about institutional mem-
ory, as well as the importance of the nation’s historical legacy, led
Congress to enact the 1943 Disposal of Records Act and the Federal
Records Act of 1950." Congress later amended these statutes, now
referred to as the Federal Records Acts.”™ The FRA’s purpose is to
provide for efficient government and to allow private researchers and
those whose rights may have been affected by actions of government
to access federal records.'®?

Similar to the PRA, the FRA sets up methods of managing, pre-
serving and disposing of federal records, as necessary to achieve its

176 fd.,

177 Id,

178 McGowan, supra note 128, at 414; GENERAL SERVICES ADMINISTRATION, NATIONAL AR-
CHIVES AND RECORDS SERVICE, Pub. No. 7610-01-055-8704; RECORDS MANAGEMENT HANDBOOK,
DisposiTioN oF FEDERAL REcorps, Figure 2, at 3 (1981) (on file with the Boston College Law
Review).

1 D1spPOSITION OF FEDERAL RECORDS, supra note 178, at 3.

1% pub. L. No. 754-849, 64 Star 583 (1951); Pub. L. No. 115-192 (1943).

18l Sep supra note 18, For purposes of the FRA, the term “records” is defined to include:

all books, papers, maps, photographs, machine readable materials, or other docu-
mentary materials, regardless of physical form or characieristics, made or received
by an agency of the United States Government under federal law or in connection
with the transaction of public business and preserved or appropriate for preserva-
tion by that agency or its legitimate successor as evidence of the organization,
function, policies, decisions, procedures, operation, or other activities of the Gov-
ernment or because of the informational value of the data in them.
44 U.5.C. § 3301. The definition excludes “extra copies of documents preserved only for conven-
ience of reference, and stocks of publications and of processed documents.” Id.

182 Sg¢ American Friends Serv. Comm. v. Webster, 720 F2d 29, 52-53 (D.C. Cir. 198%)
{explicilly rejecling the Kissinger Court’s holding that the purpose of the FRA was “solely” to
benefit agencies and the Federal Government); Armstrong [, 924 F.2d 282, 28788 (D.C. Cir.
1991).
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goals." To administer the mountain of federal records, Congress cre-
ated the National Archives and Records Administration (*“NARA™) as
an “independent” agency within the executive branch.'® The Archivist
is appointed by the President, with the advice and consent of the
Senate.' Although the President may remove the Archivist from office,
he or she must “communicate the reasons” for the removal to each
house of Congress.'® Thus, the President does not enjoy plenary power
with regard to the appointment and removal of the Archivist.'¥” In
addition, Congress instructed that the President select the Archivist
based solely on “professional qualifications” and without regard to
political affiliation.'*® The provision is designed (o ensure that the
Archivist’s decisions regarding preservation and access (o historical
materials and records are based not on political or personal considera-
tions, but on unbiased professional judgment.'®

The Archivist possesses clearly enumerated powers over federal
records.” For example, the Archivist may promulgate regulations nec-
essary to “ensure adequate and proper documentation of the policies
and transactions of the Federal Government and ensuring proper
record disposition.”! In addition, the Archivist may “conduct inspec-
tions or surveys of the records and the records management programs
and practices within and between the Federal Agencies.”'" The Archi-
vist may also oversee the disposal of records by establishing standards
for the “selective retention of records of continuing value” and by
assisting the federal agencies in applying those standards.'® When the
Archivist has knowledge or believes that records are unlawfully threat-
ened (e.g. with removal or destruction), he or she must notify the head
of the agency in question and “assist the head of the agency in initat-
ing action through the Attorney General."?* If the head of the agency
fails to initiate an action, the Archivist must then contact the Attorney

183 See infra notes 184-99 and accompanying text.

#1494 U.S.C. § 2102, .

18544 U.S.C. § 2103 (a).

186 17

187 Sep id.

188 1f,

182 See S. Rer. No. 373, 98th Cong., 2d Sess. 15 (1984), reprinted in 1984 U.S.C.CA.N. 3865,
3877; H.R. Conr. Rer. No. 1124, 98th Cong., 2d Sess. 20 (1984), reprinted in 1984 U.S.C.C.AN.
3894, 38Y5.

196 See 44 U.S.C. §§ 2108-11, 2904.

18144 U.5.C. § 2904(a).

19244 U.5.C. § 2904(c) (7).

19944 U.S.C, § 2005(a),

194 [4
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General directly to request that it be done and notify Congress that
such a request has been made. !

Thus, any document created or received by the executive branch
must be either a record (presidential or federal) or a non-record.'®
Congress has constructed elaborate mechanisms for ensuring that all
presidential and federal records are either retained or disposed of in
a judicious manner.'¥ The narrow scope of the exclusions for personal
records and extra copies underscores congressional desire that the
substantive materials created by the Government be preserved (or
properly disposed of) through the official records administration sys-
tem.'" Similar to its provision for access to presidential records, Con-
gress had already provided for even greater access to federal records.'®

2. The Freedom of Information Act

Knowledge will forever govern ignorance: And the people who
mean to be their own Governors, must arm themselves with the
powey, which knowledge gives.*™

After its first attempt at providing public access to government
records failed, Congress, in 1974, passed the Freedom of Information
Act.? Congress recognized that the broad language of FOIA’s prede-
cessor had been used as a means of withholding, rather than releasing
information, because it allowed agencies to withhold any information
for “good cause found.”™* Thus, Congress drafted much stricter lan-
guage for FOIA.®® Under FOIA, each agency must make its records
available to the public, unless the records fall into one of nine ex-

%44 U.S.C. § 2905(a).

19 See 44 11.5.C. §§ 2201, 3301,

7 See 44 US.C. §§ 2101-18, 2201-07, 2901-09, 3101-07, 3301-24,

19 See 44 1J.5.C. §8§ 2201, 3301,

1% See 44 U.S.C. §§ 2202-06; 5 U.S.C. § 552 (1988).

20 Spurce Book I, supranote 9, at 6 (citing Letter from James Madison 10 W.T. Barry (Aug.
4, 1822), in THE CoMrLETE Manison 337 (Padover 1953)).

215 U.S.C. § 552. This first aempt at public access to federal records was the “Public
Information” section of the Adminisirative Procedures Act (APA). Source Book L, supra note 9,
at 24, The APA, which was adopted in 1946, was a broad stawte designed to *bring some arder
out of the growing chaos of Government regulation.” fd. The APA set uniform standards for the
thousands of government administrative actions affecting the public, codified the common law
that allowed citizens to seek redress in the courts from wrongful government actions, and
provided for public participation in agency rule-making. fd. Under the APA, an individual could
only access records if he or she were “properly and directly concerned™ with the records. fd. at
22. FOIA abolished this requirement. fd.

5 U.5.C. § 1002 (repealed); Source Book 1, supre note 9, at 26.

23 See SourcE Book I, supra note 9, at 22,
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empted categories.* Those nine exemptions are: 1) information spe-
cifically authorized and properly classified under an executive order,
to be kept secret for national security reasons; 2) information solely
related to internal personnel rules and practices of an agency; 3)
information exempted from disclosure by other statutes; 4) trade se-
crets; 5) inter-agency or inwra-agency memoranda that would not be
available by law to a party other than an agency in litigation with
another agency; 6) information exempted under FOIA for privacy
reasons; 7) law enforcement records, which if released could interfere
with law enforcement of a person’s right to a fair trial; 8) records
related to the regulation and supervision of financial institutions; and
9} geological information concerning wells.? Thus, in pursuit of its
disclosure goals, the statute takes full account of governmental needs
for confidentiality and individuals’ rights to privacy.®'

In order to ensure that the records subject to FOIA would actually
get to the public, Congress required that the agencies promulgate
regulations setting forth the procedures for obtaining documents and
the fees applicable to the processing of requests.?” It also strictly lim-
ited the fees.?™ In addition, Congress mandated that requests be proc-
essed within ten days.” Finally, Congress provided for judicial review
of the denial of FOIA requests.?® Thus, Congress made every effort to
remove discretion from the individual agencies and thereby increase
the amount of information that would be released.?!

In 1974, in an effort to broaden the definition of agency, Congress
amended FOIA.?"” The 1974 amendments expanded and elaborated
on the agency definition adopted by the Administrative Procedures Act
(“APA”), in order to eliminate ambiguity that had created confusion

M Id,; see5 U.S.C. § 552(b) (1)~ (9). Under the APA, an agency is defined as, “each authority
of the Guvernment of the United States, whether or not it is within or subject to review by another
agency. . . ." 5 US.C. § 551(1). The Act specifically excludes, however, certain entities such as
Congress and the courts of the United Suites. 5 U.5.C. § 551(1) (A)~(B). Thus, the term “agency”
was not limited to executive branch entities, but also applied te legislative and judicial branch
entities other than those exempted. See id,

W55 U.8.C. § 551(A)=(B). For a detailed analysis of FOIA and how to obtain documents
under it, see LITIGATION UNDER THE FEDERAL FREEDOM OF INFORMATION ACT AND PRIVACY ACT
(Allan Adler ed., 1992).

8 Source Book 1, supra note 9, at 27.

W75 U.S.C. § 552(a)(4).

2085 U.S.C. § 552(a) (4) (A) (i) (1)

295 11.8.C. § 552(u) (6).

205 U.S.C. § 552(n)(4)(B).

2 See 5 US.C. § 552; Source Book I, supra note 9, aL 4041,

28, Rep. No. 1200, 93d Cong., 2d Sess. 15 (1974), reprinted in 1974 U.S.C.C.A.N. 6267, 6293.
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in the courts.*”* Currently, under FOIA, an agency is any entity that
qualifies as such under § 551(1) of the APA, and in addition, any
executive or military department, any government or government-con-
trolled corporation, any establishment in the executive branch of Gov-
ernment (including the Executive Office of the President), and any
independent agency." Although FOIA does not specify exactly which
establishments within the EOP would be included, discussions sur-
rounding § 552(f) of FOIA did list specific EOP entities.?'® Most im-
portantly for the purposes of this Note, the legislative history indicates
that Congress intended that the National Security Council, as a unit
of the EOP, be considered an agency for purposes of FOIA%'® In
contrast, the legislative history indicates that the President’s immediate
personal staff or units in the Executive Office whose “sole function is to
advise and assist the President” are not included in the term agency.??
Thus, the White House Office is not an agency for FOIA purposes.?'®

Congress evidently recognized the difficulty of drawing clear lines
between agencies and non-agencies, especially in the part of the ex-

2135 U.S.C. § 552(f); see Washington Research Project, Inc. v. Department of HEW, 504 F.2d
238, 24546 (D.C. Cir. 1974) ("[R]ecent cases have made it clear that any general definition can
be of only limited utility to a court confronted with one of the myriad organizational arrange-
ments for getting the business of governments done.”) (citations omitted}, cert. dended, 421 U.S,
963 (1975).

245 U.S.C. §§ 552(1}, 552(D.

15 LR, REP. No. 876, 93d Cong., 2d Sess. 8 (1974), reprinted in COMMITTEE OF THE JUDIGIARY
or 'tHE U.S, SENATE, FREEDOM OF INFORMATION ACT AND AMENDMENTS OF 1974, Pub, L. No.
93-502, 128, 94th Cong., st Sess. (U.5. Government Printing Office 1975) [hereinafter Source
Boox 11].

216 fd, This intention is clear from the legislative history of the 1974 amendments to FOIA,
which explains that “[t]he term ‘establishment in the Executive Office of the President,” as used
in this amendment, means such functional entities as the Office of Telecommunications Policy,
the Oliice of Management and Budget, the Council of Economic Advisors, the Natonal Security
Council, the Federal Property Council, and other similar establishmens which have been or may
in the future be created by Congress through stawute or by Executive order.” Id. at 128 (emphasis
added). This portion of the legislative history, however, has not been deemned conclusive. Rush-
forth v. Council of Economic Advisors, 762 F.2d 1038 {(D.C. Cir. 1985) (court held that the CEA
is not an agency, despite the House Report's statement that it is 2 unit of the EOP intended to
be included in FOIA, because the Conference Report’s decision to use the “advise and assist” test
for determining agency status, rather than a specific list of entities, “undercut” the House Report).
The Conference Report’s Hexible test, however, need not be construed as a rejection of the House
Report's list of entities covered by FOIA. Rather, it supports the notion that Congress intended
FOIA to apply broadly 0 many types of entities, including, but not limited to, those originally
enumerated.

2 H.R. ConF. Rer, No, 1200, 93d Cong., 2d Sess. (1974), reprinted in 1974 US.C.CAN.
6285, 6293

218 See id.; Kissinger v, Reporters Comm. for Freedom of the Press, 445 U.S. 136, 156 (1980)
{(transcripts of telephone conversations deemed not 1o be agency records made at Kissinger's
“White House Office™).
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ecutive branch that works closely with the President.2” Because each
President can create new entities within the EOP to serve his or her
needs and goals, and because each newly created entity will have a
distinct form and role, the courts will undoubtedly have to perform
this examination again.? The next section surveys a number of cases
in which courts have interpreted the term “agency.”

IV. CasEs INTERPRETING THE RECORDS STATUTES

Although Congress sought clarity when it amended the Freedom
of Information Act in 1974, it may not have anticipated the challenge
presented to a court when reviewing a FOIA request for NSC records.?®?
The circumstances of the NSC create a particularly difficult dilemma,
because the NSC was specifically designed to create a bridge between
the President and other, larger entities.?” The PRA focuses on entities
and individuals who advise and assist the President.?* The FRA applies
to most other government entities.”” If the NSC is an agency, then the
records it generates, uses and controls will likely be “agency records,”
which fall under the FRA and are immediately subject to FOLA.25 If
the NSC is not an agency, then its records are subject to the PRA, which
would delay FOIA access for at least five years and which would permit
even greater discretion for withholding information for longer peri-
ods.®’ If the NSC is part agency and part advisory, then a line will have
to be drawn that will allow records officials at the NSC to distinguish
between agericy records and presidential records and treat them ac-
cordingly.?#*

A. What is an agency?

An analysis of whether a set of documents are “agency records”
must begin by establishing whether two threshold requirements are
met.** First, the documents must be records.?’ Second, the documents

28 H R, Conr. Rep. No, 1380, 93d Cong., 2d Sess. |5 (1974), reprinted in Sourcr Boox II,
supra note 215, a1 252,

20 8ee infra notes 378-466 and accompanying text.

21 8ee infra notes 222-304 and accompanying text,

22 See Kissinger, 445 U.S. a0 156; Armstrong T1, 1 F.3d 1274, 1296 (D.C. Cir. 1093).

223 See 50 U.S.C. § 402; SHOEMAKER, supra note 53, at 4-5,

22444 U.5.C. § 2201 (1988).

25 14

26 Spe id,

744 US.C. §§ 220104,

28 See Armstrong 11, | F.3d 1274, 1296 (D.C. Cir. 1993).

9 See Kissinger v. Reporters Comm. for Freedom of the Press, 445 US, 136, 156 (1980).

20 Because the court in Armstrong determined that the c-mail documents in question are
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must be within the control of an agency.® As a preliminary matter,
therefore, an examination of the cases interpreting the definition of
“agency” is appropriate.?®?

1. Entities within the Executive Office of the President

The group of cases with the most similarities to the NSC involve
other entities within the EOP.2 In 1970, in Soucie v. David, the first
case involving the determination of whether or not an EOP entity was
an agency, the United States Court of Appeals for the District of
Columbia Circuit held that the Office of Science Technology (*OST")
is an agency for purposes of FOIA.? The OST was created in 1962 to
fulfill wo functions: (1) to evaluate federal scientific research pro-
grams, and (2) to advise and assist the President in achieving coordi-
nated federal policies in science and technology.*®

The plaintiffs in Soucie sued the OST under FOIA to obtain a
document known as the “Garwin Report,” which evaluated the Federal
Government’s program for development of a supersonic aircraft.?¢
The OST denied plaintiff’s request for the document, asserting that
the Report was a presidential document not within OST’s control and
alternatively, that it fell within FOIA's exemption for inter- and intra-
agency memoranda containing “opinions, conclusions and recommen-
dations prepared for the advice of the President.” The court dis-
agreed with OST’s reasoning, finding that the executive authorization
plan creating the OST envisioned the office as a “distinct entity” sepa-
rate from the President’s staff.?*® The court held that the OST’s “inde-
pendent” function of evaluating federal programs made it an agency,
and thus, the Garwin Report was a federal record created by a federal
agency subject to FOIA.2¥ Although the court implied that it might
have come to a different conclusion had the OST’s “sole function™
been to advise and assist the President, the fact that an independent

“records,” this Note will not address that topic. For a full discussion of that requiremeny, see
Comment, What is a Record? Two Approaches to the Freedem of Information Act’s Threshold Require-
ment, 1978 B.Y.U. L. Rev. 40.

2% See Kissinger, 445 U.S. at 156,

232 See infra notes 233-304 and accompanying text.

238 See GOVERNMENT MANUAL, supra note 46, at 91-105.

24448 F.2d 1067, 1071 (D.C. Cir. 1971).

26 Id. at 1073-74,

2% fd, al 1070.

287 14

28 Id. at 1074.

2% Soucie, 448 F.2d at 1075,
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function existed precluded that conclusion.? Thus, the OST's “sub-
stantial independent authority in the exercise of specific functions”
determined its status as an agency.?"!

Three other entities within the Executive Office of the President
have been evaluated for their status as agency or non-agency.?* In 1978,
in Sierra Club v. Andrus, the United States Court of Appeals for the
District of Columbia Circuit held that the Office of Management and
Budget (*“OMB”) is an agency.?®® As a factor in its decision, the court
noted that the OMB’s main duty, preparing the President’s budget
proposal for submission to Congress, gave it policy-making control.**
The court pointed to the OMB’s “management, coordination and
administrative functions” as well, and noted that the Director of the
OMB is confirmed by the Senate, signifying the importance of OMB’s
functions.*®

In 1980, in Pacific Legal Foundation v. Council on Environmental
Quality, the District of Columbia Circuit held that the Council on
Environmental Quality (“CEQ”) is an agency.*® The CEQ has three
members, each of whom is appointed by the President with the advice
and consent of the Senate.”” The President designates one of the three
as chairperson.®® In determining that the CEQ is an agency, the court
noted the similarities between the CEQ and the OST.?¥ For example,
like the OST, the CEQ has the role of “overseeing” the activities of

210 fd. The cxamination as to whether an entity’s sole purpose is 1o advise and assist the
President is limited to those entities within the EOP, Crooker v. Office of the Pardon Attorney,
614 F.2d 825, 828 (2d Cir. 1980) (“The ‘advise and assist the President’ language applies as a
limitation upon FOIA coverage only within the Executive Office of the President.”). Consequently,
entities outside the EOP whose sole function is to advise and assist the President are subject to
FOIA. See id. at 827-28.

1 See Soucie, 448 F2d at 1073, It should be noted that the legislative history ol the 1974
FOIA amendments clearly shows that Congress intended to incorporate the Soucdie “agency” test
inte the FOIA statute. Kissinger v. Reporters Comm, for Freedom of the Press, 445 1.5, 136, 156
(1980) (citing H.R. Cowr, Rer, No. 1380, 93d Cong., 2d Sess. (1974), reprinted in Source Book
II, supra note 215, at 232); H.R, Conr, Rep. No. 1200, 93d Cong., 2d Sess. {1974), reprinted in
1974 U.S.C.C.AN. 6285, 62u3.

22 Rushforth v. Council of Economic Advisors, 762 F.2d 1038, 1048 (1).C. Cir, 1985); Pacific
Legal Found. v. Council on Envtl. Quality, 36 F2d 1259, 1264 (D.C. Cir. 1480} (explicitly
rejecting the argument that an entity can be an agency generally, but not when it is advising (he
President).

MER] F.2d 895, 902 (D.C. Cir. 1978).

244 [

25 I

216 636 F2d at 1263,

M7 Id. at 1261-62 (citing 42 U.S.C. § 4342).

28 1, at 1262,

249 Id, at 1263,
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federal agencies.* Also similar to the OST, the CEQ is independently
authorized to “evaluate” federal programs.®' In addition to advising
and assisting the President, the CEQ) issues regulations used by federal
agencies in implementing the National Environmental Policy Act.**

Five years after declaring the CEQ to be an agency, in 1985, in
Rushforth v. Council of Economic Advisors, the District of Columbia
Circuit held that the Council of Economic Advisors (*CEA”) is not an
agency.® Although the statutes creating the CEA and the CEQ are
identical, the court reasoned that its prior holding that the CEQ was
an agency did not govern the case, due to crucial differences between
the CEQ and the CEA.** The court distinguished the CEA from the
CEQ by pointing to executive orders expanding the role of CEQ
beyond its statutory powers.?® No such executive orders have expanded
the CEA’s role.®®® The court in Rushforth also distinguished the CEA
from the OST, which was examined in Soucie.?*” According to the court,
the CEA is different from the OST in that the OST can take “direct
action” and the CEA cannot?® Thus, because its sole function is to
advise and assist the President, the CEA was found not to be an
agency.?®

Although the United States Supreme Court has never ruled on
whether or not the NSC is an agency, it came close to doing so in 1980
in Kissinger v. Reporters Committee for Freedom of the Press.® In Kissinger,

20 Id. at 1262.

N Pacific, 656 F.2d at 1263,

%52 Id, an 1262,

#3762 F.2d 1038, 1043 (D.C. Cir. 1985).

it Id, at 1042; Pacific, 636 F.2d at 1262, The suute creating the CEA enumerates various
duties: 1) assist and advise the President in the preparation of the Economic Report, 2) gather
information, analyze and interpret information in light of established policies, and compile and
submit studies, 3) appraise various programs and activities of the Federal Government and make
recommendations to the President, 4) develop and recommend to the President national eco-
nomic policies, 5) make and furnish studies, and 6) submit an annual report. Rushforth, 762 F.2d
at 1042 n.6 (citing 156 U.S.C, § 1023), In fulfilling i duties, the Council may consult with
representatives of the private sector and governments, fd.

5 Rushforth, 762 F.2d at 1041, These executive orders gave the CEQ the power to coordinate
federal environmental regulatory programs, issue guidelines for preparing environmental impact
statements, and promulgate regulations for implemcenting the procedural provisions of the Nationat
Environmenual Policy Act. fd.

I at 1042

57 See id.

29 d. The court noted that the OST had the power to inidate and support research, award
scholarships, [oster the interchange of information, and evaluate the status of the sciences in
correlating the research and education programs of the Foundation. fd.

29 fd, at 1043,

26 See 445 .S, 136, 156 (1980). An opinion issued by the Office of the Legal Counsel of the
Deparunent of justice in 1978 addresses the issue of whether or not the NSC is an agency.
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the Court held that the Executive Office of the President is an agency
subject to FOIA, but the President’s “immediate personal staff or units
in the Executive Office whose sole function is to advise and assist the
President” are not included within the term agency under FOIA.?! Mr.
Kissinger served as Assistant to the President for National Security
Affairs from 1969 to 1975 and as Secretary of State from 1973 to
1977.2% Columnist William Safire sued Mr. Kissinger, asking the court
to enforce FOIA requests covering documents, created by Mr. Kissin-
ger, that had been taken from the White House office to the State
Department, where they resided at the time the request was made,
which Kissinger then removed to a private estate and later donated
to the Library of Congress under an agreement restricting access to
them.” The Court reasoned that because the relevant request referred
only to Mr. Kissinger’s White House office, and made no reference to
the NSC, the request sought records of conversations in which Mr.
Kissinger “acted in his capacity as presidential advisor, only.”®" Thus,
as records of the Office of the President, which is not an agency, the
requested items were not subject to FOIA* The Kissinger Court as-
sumed that the NSC is an agency subject to FOIA.*® The court based
its assumnption on the legislative history of the statute, which indicates
that the NSC is an establishment in the Executive Office of the Presi-
dent to which FOIA applies.®” The Court never ruled on the issue of
the NSC’s or its Staff’s legal status, however, because the Kissinger Court

National Security Council—Agency Status Under FOIA, 2 Op. O[f. Legal Counsel 197 (1978).
The opinion conclides that the NSC is an agency because it has functions other than merely
advising and assisting the President. /d. at 204-05. The opinion sties, however, that only some
NSC documents are agency records and that other documents could be protected by a claim of
“exccutive privilege.” fd,

#1445 U8, a1 1566 (citing H.R. Conr. REr. No. 1380, 93d Cong., 2d Sess. |5 (1974), reprinted
in Source Book 11, supra note 215, at 232),

262 I, ar 139-40.

23 Id, at 139-44, The agreement provided that public access to the collection would not
begin until 25 years afier the time of transfer or five years after his death, whichever was later.
Id. at 141, The Kissinger case involved two other plaintiffs, the Military Audit Project and the
Reporters Committee for Freedom of the Press, 7d. at 143, The court found against these two
plaintiffs on different grounds, holding that they were not entitled to see the documents because
al the time their request wis made, the State Deparunent no tonger had the documents in its
passession. fd. at 155. Thus, the State Department did not *withhold” the documents in violation
of FOIA. Jd.

6 Id, at 156,

205 See id.

20 Kissinger, 445 1.8, a1 156, see also Armstrong H, | F.3d 1274, 1206 (D.C. Gir. 1998) (“The
Supreme Court appears to have assumed, without deciding the issue, that the NSC is a FOIA
agency.”).

27 See 445 U.S. at 156.
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found that Kissinger created the documents in question in his capacity
as presidential advisor only and as a part of the White House Office.?®
The most recent judicial determination regarding what is and
what is not an agency under FOIA occurred in 1993, in Meyer v. Bush,
where the United States Court of Appeals for the District of Columbia
Circuit held that the Task Force on Regulatory Relief was not an
agency.”® The court articulated numerous factors relevant to its deci-
sion, such as how close operationally the entity is to the President, the
nature of the entity’s delegation from the President, and whether the
agency has a self-contained structure.?” Generally, the court asserted,
those units whose characteristics closely resemble those of the Presi-
dent’s personal staff would be exempt from FOIA?" In determining
that the Task Force was not an agency, the court noted that the Task
Force has no separate staff, and no independent authority to direct
executive branch members.?”? Rather, the members of the Task Force
derived their authority from their positions as department heads, not
from the Task Force as an entity.?”® The court in Meyer distinguished
the Task Force from the OMB, which was found to be an agency in
Sierra, stating that the OMB is permanent, and has a significant staff
with broadly delegated powers whereas the Task Force did not.#"

2. Entities Outside the Executive Office of the President

Also relevant to an analysis of a set of documents which may or
may not be “agency records” are cases examining entities outside the
EOP to determine whether or not they are agencies.?”® Courts have
used the Soucie factors in determining whether these entities constitute
agencies.?” In doing so, courts have elaborated on the tests laid out in

28 See id. The court has had the opportunity to explicitly state that the White House Office
is not an agency. In 1990, in National Security Archive v. Archivist of the United States, the United
States Court of Appeals for the District of Columbia Circuit held that White House Counsel's
Office is not an agency for purposes of FOIA, reasoning that senior White House officials close
to the President may give “ad hoc” direction to executive branch members, but it is assumed that
they are passing on the President’s wishes. 909 F.2d 541, 545 (D.C. Cir. 1990).

29981 F.2d 1288, 1298 (D.C. Cir. 1993). 1n her dissent, Judge Wald argued that the Task
Force is an agency because it is a functional entity sufficiently independent of the President to
fall within the scope of FOIA, fd. at 1300-03 (Wald, |., dissenting).

40 1d, at 1293,

20

272 Id. at 1296. The court emphasized that without a staff, one can hardly have independent
authority. fd. The court noted that “the typical officer in the executive branch is virtually powerless
without a staff.” /d.

27 Id. a1 1204,

M Meyer, 981 F.2d w 1294

2™ See infra notes 278-304 and accompanying texu

¥ Energy Rescarch Found. v. Defense Nuclear Facilities Safety Bd., 917 F.2d 581, 584-85
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Soucie?” For example, in 1973 in Grumman Aircrafi Engineering Corpo-
ration v. Renegotiation Board, the United States Court of Appeals for
the District of Columbia Circuit held that Regional Renegotiation
Boards were agencies.?” A group of contractors sought to obtain cop-
ies of Regional Board Reports compiled by Regional Renegotiation
Boards, which are sub-units of the National Renegotiation Board, whose
role it is to renegotiate federal contracts.*” The court reasoned that
the Regional Boards had “substantial independent authority.”*" The
court pointed to the Regional Boards’ investigation and negotiation
personnel, the formal recommendations made by the Regional Boards,
and the fact that the Regional Boards can make finat decisions that are
not subject to review by the National Board.?®' Thus, in finding that
the Regional Boards are agencies, the court again demonstrated that
Soucie is the controlling test, but that under the Soucie test, each entity
will be examined separately to determine whether its unique charac-
teristics qualify it to be an agency,?®*

Similarly, in 1980, in Crooker v. Office of the Pardon Attorney, the
United States Court of Appeals for the Second Circuit found the Office
of the Pardon Attorney to be an agency.*® In Crooker, a federal offender
sought to gain access 10 all records connected to his petition for
executive clemency.® In finding that the Office is an agency and thus
that he could access its files through FOIA, the court noted that the
Office is authorized to perform “any other duties assigned by the
Attorney General or the Deputy Attorney General.”® Thus, the fact
that the statute provided for expansion of the unit's dutics became
significant to the determination that it is an agency.?"

Also in 1980, in another case involving the Department of Justice,
Ryan v. Department of fustice, the United States District Court for the
District of Columbia Circuit rejected plaintiff’s argument that the At
torney General was subject to FOIA in his capacity as head of the

(D.C. Cir. 1990); Grumman Aircraft Eng’g Corp. v. Renegotiation Bd., 482 F.2d 710, 715 (D.C.
Cir. 1973), rev'd on other grounds, 421 US. 168 (1975). But see Crooker v. Office of the Pardon
Attorney, 614 F.2d 825 (2d Cir. 1980) (finding that the Soucie test does not apply to a unit of the
Department of Justice whose sole function is to advise and assist the President because it is not
within the Executive Office of the President).

217 See infra notes 278-304 and accompanying rext.

284892 F.2d at 716.

I, at 7L,

0 fd, at 715 (quoting Soucie v. David, 448 F.2d 1067 {D.C. Cir. 1971)),

Al fd,

2 See id. at 713-14.

MWigl4 F.2d 826, 827 (2d Cir. 1980).

B,

W Id. (quoting 28 C.F.R § 0.35 (1979)).

285 Ser id,
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Department of Justice, and not subject to FOIA in his capacity as
advisor and assistant to the President for other purposes.® The court
held that, “[o]nce a unit is found to be an agency, this determina-
tion will not vary according to its specific function in each individual
case.”? Thus, for entties outside the EOP, some courts have made it
clear that an entity is either an agency or not, it cannot have some
agency functions and some “advisory” functions.®® Courts have re-
jected the idea of a hybrid that produces some presidential records
and some federal records.

In 1990, in Energy Research Foundation v. Defense Nuclear Facilities
Safety Board, the District of Columbia Circuit determined that the
Defense Nuclear Facilities Safety Board (the “Safety Board”) is an
agency for purposes of FOIA?! In 1988 Congress created the Safety
Board, composed of five members appointed by the President with the
advice and consent of the Senate, to fulfill three functions: (1) to
review and evaluate safety standards, (2) to investigate practices or
events at Department of Energy facilities that may be hazardous to
public health, and (3) to recommend safety and health protection
measures to the Secretary of Energy®? Although the Secretary of
Energy must respond to the Safety Board’s recommendations, the
Safety Board has no power to enforce its recommendations.®® The
Board does have other powers.?® For example, it can conduct hearings,
compel testimony, require production of documents, hire staff, prom-
ulgate its own regulations and require the Secretary to report to it
classified information.?”® In Crooker, the court indicated it would not
apply Soucie to entities outside the EOP.®° In Energy Research Founda-
tion, however, the court analogized to its decision in Soucte, stating that
the Safety Board was similar to the OST in that it “investigates, evalu-
ates, recommends,” and thus, it is an agency.®’

In other cases, courts have examined entities outside the Execu-
tive Office of the President and determined that they are not agencies

287617 F.2d 781, 788 (D.C. Cir. 1980},

288 1,

289 See 1d,

290 See id.

917 F.2d 581, 585 (D.C. Gir. 1990).

292 14 a1 582,

203 14

o pg

205 14

6 See supra note 277.

07 See Energy Research, 917 F.2d at 583 (citing Soucie v. David, 448 F.2d 1067, 1073 n.15 (D.C.
Cir. 1971)).
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for purposes of FOIA.#® For example, in 1974, in Washington Research
Project v. Department of Health, Education and Welfare, the District of
Columbia Circuit held that “initial review groups” (IRGs) set up by the
National Institute of Mental Health to review grant applications were
not agencies within the meaning of the APA.® The court reasoned
that the IRGs do not have “authority in law to make decisions,” and
thus, cannot be considered “authorities” of the United States.’® Be-
cause the APA describes agencies as “each authority of the Government
of the United States,” the IRGs cannot be agencies.*!

In their examination of whether or not an entity is an agency,
courts generally apply a flexible test that allows them to pick and
choose among a variety of factors including how closely related the
entity is to the President, the size of the organization, its duties, respon-
sibilities and power.®? In addition, the way an agency was created and
its structure may all affect courts’ ultimate decisions.*® A final factor
that courts consider is the actual record the plaintff is trying (o obtain,
because in many cases, and in the Armstrong case in particular, whether
the entity that created or controls the record is deemed to be an agency
is inextricably linked to what the record says or what import it has.%

B. What is an agency record?

For a document to be subject to FOIA disclosure, it must be an
“agency record.”™® The fact that it was generated by, is, or was once in
the possession of an entity determined to be an agency does not
automatically subject it to FOIA.*® Numerous agencies have challenged
assertions that documents generated by or transferred to non-agencies
are agency records.*” Although possession of the record by an agency

8 See infra notes 300-06 and accompanying texL

M B04 F.2d 238, 241-42, 246 (1).C. Cir. 1974).

0 1d, at 248,

301 fd.; see5 U.S.C. § 5b1(a) (1988).

302 See, e.g., Kissinger v. Reporters Comm. for Freedom of the Press, 445 U.S, 136, 156 (1980);
Meyer v. Bush, 981 F.2d 1288, 1288 (D.C. Cir. 1993); Soucic v. David, 448 F.2d 1067, 1073 (D.C.
Cir. 1971); see also supra notes 234-301 and accompanying text.

303 See, e.g., Kissinger, 445 .S, ut 156; Meyer v, Bush, 981 F.2d 1288, 1288 (D.C. Gir. 1993);
Soucie v. David, 448 F.2: 1067, 1073 (D.C. Cir. 1971}, see also supra notes 234~301 and accompi-
nying text.

4 See infra notes 305-25 and accompanying text.

W3 Borsham v. Harris, 445 U.S, 169, 178 n.8 (1980} (“since the enforcement provision of the

Act ... refers only to ‘agency records’ it is certain that the disclosure obligations imposed . . .
were only to extend to agency records”).
306 74,

307 See, e.g, Forsham, 445 U S, at 171; Kissinger, 445 U.S. at 156; Wolfe v. Department of Health
and Human Services, 711 F2d 1077, 1078 (D.C. Cir. 1983).
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seems to be a threshold to whether it can be deemed an agency record,
mere possession of a record by an agency is not sufficient.?® Further-
more, some documents, although possessed by an agency, can never
become agency records.*” Thus, some courts have required that there
be a sufficient nexus between the “agency” and the “records” for the
records to be deemed agency records.? Although courts seem to have
declined to base agency record status on a record’s origin, and instead
favor a test that looks to whether the agency “controls” the record, they
have never clearly defined “control.”!

In 1980, in Forsham v. Harris, the United States Supreme Court
held that records produced in connection with federal grant research
and retained by the private grantee were not agency records.?* While
stating that it was possible for records of a non-agency to become
agency records, the Court reasoned that a record cannot be an agency
record within the meaning of FOIA unless the agency created or
obtained the record.®? Furthermore, an agency must not only have a
legal right to obtain a record, but must have actually obtained the
record for it to be considered an agency record.? Thus, possession is
a requirement for agency record status, but may not be sufficient to
create it.*!% Possession plus a high degree of agency use, however, may
create “agency record” status.'®

In 1983, in Wolfe v. Department of Health and Human Services, the
United States District Court for the District of Columbia held that
although the Department of Health and Human Services (“HHS”) had
access to certain reports, they were not agency records.?” The case

%8 Kissinger, 445 U.S. at 157 (physical location does not make items not subject to FOIA
subject to it). '

M See, e.g., Lindsey v. United States Burcau of Prisons, 736 F.2d 1462, 1467 (11th Cir. 1984)
(pre-sentence reports in possession of Bureau of Prisons remain court records); United States v.
Charmer Indus., 711 F.2d 1164, 1170 1.6 (2d Cir. 1983) (pre-senience report created by the U.S.
Probation Service and in possession of the Arizona Auorney General not an “agency record”);
Warth v. Department of [ustice, 595 F.2d 521, 523 ($th Cir. 1979) {court document not "agency
record” even when held and used by the Department of Justice),

319 Wolfe, 711 F.2d at 1080 (courts look for some “nexus” between the agency and the
documents).

311 See Carson v. United States Dep’t of Justice, 631 F.2d 1008, 1010-11 (D.C. Cir. 1980).

MIq45 US. at 171,

413 Forsham, 445 U .S. at 181-82.

3M41d. at 186.

M5 i,

M6 See id.; Carson, 631 F.2d at 1015 (D.C. Cir. 1980) (holding that pre-sentence reports used
by the Parole Commission and not subject to restrictions by their originator are “agency records”);
Lykins v. United States Dep't of Justice, 725 F.2d 1455 (D.C. Cir. 1984) (affirming Carson).

37711 F.2d at 1081-82; see alse, Iflinois Institute For Continuing Legal Educ. v. U.S. Dep't
of Labor, 545 FSupp. 1229, 1235 (N.D. IIl. 1982).
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involved a report by President-elect Reagan’s transition team evaluat-
ing HHS.*'® The court articulated two approaches to the control test:
(1) focus on the intent of the document creator to retain control, or
(2) focus on the control exercised by the agency to whom the FOIA
request is addressed.*® In Wolfe, the court chose the latter, finding that
because HHS did not use or rely upon the report and because it was
not integrated into HHS files, it did not become an “agency record.”*

In sum, like the definition of “agency,” the definition of “agency
record” is fluid.*' A record’s ultimate designation depends on who
created the document, who has control of it, and what it has been or
is being used for.™ The lack of clarity in the definition of “agency
record” created a risk that agencies will manipulate the term to avoid
disclosure.®® As the two approaches to the “control” test articulated in
Wolfe demonstrate, by choosing whether to focus on the intent of the
originator versus the actions of the possessing agency, courts have
tremendous freedom to choose which test to use, and can effectively
choose the result they prefer.®*! Because the nature of electronic mail
is also fluid, in that it can easily be sent from one entity (the NSA) to
another (an NSC Staff member), the court in Armstrong will undoubt-
edly face difficulties of classifying records that have come from one
entity into the hands of another.®®

V. THE ARMSTRONG CASE

A. Facts

During the Reagan Administration and part of the Bush Admini-
stration, the Executive Office of the President used numerous elec-
tronic mail ("e-mail”) systems.*”® The EOP and the NSC had separate

38 Wolfe, 711 F.2d at 1078,

319 1. a1 1081 n.7 (citing cases).

320 Jd, at 1080-82. The court relied on Kissinger v. Reporters Committee for Freedom of the Press,
which held that records wansferred by Kissinger to the Department of Stale after he became
Secretary of State, but which were not generated by, in the control of, or relied upon by the State
Department, did not become agency records merely because of their location at the State
Department. 445 U.S, 136, 156 (1980).

321 See suprra notes 305-20 and accompanying text.

322 See suprra notes 305-20 and accompanying text.

323 McGehee v. CIA, 697 F.2d 1095, 1109, modified in other respects, 711 F.2d 1076 (D.C. Cir.
1983),

324 See, e.g., Wolfe, 711 F.2d at 1081 n.7; Carson v. United States Dep't of Justice, 631 F.2d
1008, 1608 (D.C. Cir. 1980); Warth v. Department of Justice, 595 F.2d 521, 523 (9th Cir. 1979},

326 See infra notes 449-66 and accompanying text.

30 Armstrong 11, 1 F3d 1274, 1279 & n.2 (D.C, Cir. 1993). The EOP has used various
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systems.”” These systems permit employees to communicate with each
other via electronic “notes” that can be sent from one computer to
another.”® The systems were periodically “backed-up” onto computer
tapes.* The back-up is the equivalent of a “snapshot” of all the mate-
rial in the computer at that moment, and is created for use in the event
of a computer failure.® The EOP system was backed up nightly, and
the tapes were recycled after a number of weeks.*® The NSC system
was backed up each Saturday evening, and the tapes were recycled after
two weeks.32 In addition, the Administration preserved certain e-mail
back-up tapes as a result of the investigation into the Iran-Contra
scandal.® Thus, at any given time, the Administration possessed a
series of back-ups a few weeks old.*** In addition to the tapes existing
on January 19, 1989, which were covered by the original complaint,
and as a result of the amendment to the complaint in this case, all
Bush and Clinton Administration e-mail has been preserved.’*

B. The Litigation
The Reagan Administration’s plan to dispose of all its remaining
computer back-up tapes before turning the computer system over to

the Bush Administration came to the attention of Scott Armstrong,
founder of the non-profit research institute called the National Secu-

electronic mail systems during the period of this litigation, These include: “PROFS” (an abbre-
viation for the IBM computer program called “Professional Office Systems™) used from April,
1985 through the first half of 1992; “Al" (an abbreviation for the “Alkin-One” program) used
from 1985 to the present; and “OASIS,” installed in 1989. Joint Statement of Facts at 1, Armstrong
M, 1 F3d a1 1274 (No. 89-142).
7 Armstrong 11, 1 £.3d a1 1279 & n.7.
8 fd, at 1279-80.
59 Id, at 1280,
30 1d.
3 Armstrong I, 924 F.2d 282, 286 {D.C. Cir. 1951).
332 Id. For purposes of this Note, any reference to the EOP is meant to apply 1o EOP entities
other than the NSC, which is referred to separately.
W38 See Armstrong 11, 1 F.3d at 1283 n.7. The court of appeals has acknowledged the substantive
nature of these e-mail documents. fd. at 1279, 1283 n.7.
The 1,300 federal employees with access to the EOP and NSC electronic muil
systems can, amel apparendy do, utilize them to relay lengthy substantive—even
classified—*notes™ that, in content, are often indistinguishable from letters or
memoranda. But, in contrast to its paper cousin, e-mail can be delivered nearly
instantaneously at any time of the day or week. Additienally, in contrast wo telephone
conversation, comail automatically creates a complete record of the exact informa-
tion users send and receive.
1d.
3 See Armstrong I 924 F.2d at 286
36 See supra notes 344-78 and accompanying text,
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rity Archives.® Armstrong and others filed a complaint against the
President, Vice President, NSC and National Archivist, alleging that the
tapes contained valuable presidential and federal records that risked
destruction in vicolation of the Presidential Records Act and the Federal
Records Acts.® The historical importance of documents created using
the e-mail systems is without question.®®® NSC e-mail records (called
“PROFS notes” because of the computer software that the NSC uses)
have been used by the Tower Commission, congressional investigators
and the Independent Counsel in his investigations of the Iran-Contra
affair.* PROFS notes have also been used in the prosecution of Manuel
Noriega and the inquiry into the confirmation of Robert Gates as
Director of the Central Intelligence Agency.™ Although the substantial
importance of the documents is now clear, their status as presidential
or federal records remains unresolved.?!

C. Armstrong I

After the district court denied their motion to dismiss or for
summary judgment, the defendants filed a motion for interlocutory
appeal, which was granted.*?In 1991, in Armstrong v. Bush (*Armstrong
Iy, the District of Columbia Circuit held that it could not review
presidential compliance with the PRA because