
ASIAN WOMEN AND EMPLOYMENT
DISCRIMINATION: USING

INTERSECTIONALITY THEORY TO
ADDRESS TITLE VII CLAIMS BASED ON

COMBINED FACTORS OF RACE,
GENDER AND NATIONAL ORIGIN

born into the
skin of yellow women
we are born
into the armor of warriors

—Kitty Tsui, "Chinatown Talking Story"'

1. INTRODUCTION

Women of color experience discrimination in multiple spheres
that cannot he categorized as solely race-based or solely gender-based. 2
Their experiences are a result of both their race and gender.' The
identities of women of color must encompass the intersection of the
two.' When they encounter discrimination based upon race and gen-
der, however, the discrimination tends to be characterized as purely
one or the other.• As a result, the experiences of women of color largely
have been excluded from anti-racist or anti-sexist policies because both
focus on characteristics that do not accurately reflect the unique inter-
sectionality of race and gender." Existing frameworks of race and gen-
der discussions are just beginning to reach out to include the intersec-
tional experience, which is greater than the sum of racism and sexism.'

Kilty Tsai, Chinatown Talking Story, in MAKING WAVES: AN ANTHOLOGY OF WRITINGS BY

AND ABOUT ASIAN AMERICAN WOMEN 132, 135 (Asian Women United of California ed., 1989).
2 Kituberle Crenshaw, nemarginalizing the Intersection of Race and Sex: A Black Feminist

Critique gAntidiscrimination Doctrine, Feminist Theory and Antiracist Politics, 1980 U. CHI. LEGAL.

F. 139, 140.
3 Id.
.t

r' Id.
6 Id.
7 Crenshaw, supra note 2, at 140; Judith A. Winston, Mirror, Mirror on the Wall: Title VII,

Section 1981, and the Intersection of Race and Gender in the Civil Rights Act of 1990, 79 CAL. L.
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Intersectional claims have become more visible in recent cases
of employment discrimination." Currently, the broadest legislation
against employment discrimination is Title VII of the Civil Rights Act

of 1964 ("Title VII")." Title VII prohibits discrimination on the basis
of various factors, including race, sex and national origin." ) Over time,
Title VII generally has been able to accommodate changing concepts
of discrimination." In interpreting and analyzing claims that involve
intersectionality, however, courts have had some difficulty.' ) When
courts initially examined race-based gentler discrimination claims, they
separated the race and gender claims. 13 A few courts have accepted the
notion that discrimination may be based on multiple factors, but many
continue to have difficulty conceptualizing intersectional claims.' 4 In
addition, others have trouble explaining adequately the multi-factored
discrimination, hindering the integration of intersectional claims into
the mainstream of Title VII doctrine."'

Discussion of dual claims of race and gender discrimination, as
well as intersectionality theory, began largely with black women's ex-
periences."' Insofar as black women's claims have advanced the theory
of intersectionality, Asian womenl 7 are likely to benefit enormously."'
Still, although many aspects of black women's struggles parallel those
of Asian women, the different social histories of Asian and black
women in America have created distinctions in their experiences.'"

REv. 775, 799 (1991); Rusalio Castro & Lucia Corral, Comment, Women of Color and Employment
Discrimination: Race and Gender Combined in Title VII Claims, 6 La RA -LA IA. 159 (1993).

8 See, e.g., Lam v. University of Flaw., 40 F.3(1 1551 (1994); Jefferies v. Harris County Commu-
nity Action Ass'n, 615 F.2d 1025 (1980); Fang-I-h Liao v. Dean, 658 F. Stipp. 1554 (N.D. Ala.
1987).

WILLIAM L. Dmutuar, JR. & WILLIAM GAITS, DEFENSE OF EQUAL. EmPlarvrawr CLAIMS 36
(1982).

1 ° 42 U.S.C. § 2000e-2(a) (1) (1988).
11 Kathryn Abrams, Tide VII and the Complex Female Subject, 92 Micti. L. RE v. 2479, 2479

(1994).
12 Crenshaw, supra note 2, at 141-48.
15 See, e.g., DeGraffenreid v. General Motors, 413 F. Stipp. 142, 143 (E.D. Mo. 1976).
"Abrams, supra note 11, at 2481.

Id.
16 See, e.g., Crenshaw, supra note 2; Winston, supra note 7; Cathy Scarborough, Note, Con-

ceptualizing Black Women's Employment Experiences, 98 VALE 1,,J. 1457 (1989).
17 For purposes of this Note, "Asian women" refers to immigrant Asian women, as well as

Asian-American wcunen, 14(nli face common elements of employment discrimination in America,
even though it may be possible to draw specific distinctions between them or among the different
subpopulations that may all be classified as Asian.

18 Lain, 40 F.3d at 1562 (citing Afferies, a case involving black woman's combined claim, to
support Asian woman's combined claim).

1 " Cf. Robert S. Chang, Toward an Asian American Legal Scholarship: Critical Race 'Theory,
Post Structuralism, and Narrative Space, 81 CAL. L. Ri:v. 1243, 1249 (1993).
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Asian women experience the marginalization common to all
women of color.'" Additionally, they experience discrimination based
on characteristics attributed to Asians as a whole, and most appropri-
ately described as discrimination based on race and national origin. 21

Distorted images and stereotypes often used to characterize Asians
support beliefs that Asians do not experience discrimination:2" The
distorted images then stigmatize Asians and penalize them with addi-
tional prejudice. 23 This, in turn, leads to a misunderstanding of Asians
as a minority group and Further discrimination based on the resultant
stereotypes. 24

The myths and realities of Asian life in America affect the treat-
ment of Asians in general and have added to the devaluation of Asian
women in employment situations."' Asian women face an intersection
of three forms of legally prohibited discrimination: race, gender and

national origin.26 The discrimination toward them is rooted in all of
these factors simultaneously, but because their specific concerns have
been underrepresented, the American mainstream has yet to recog-
nize and understand the inseparability of their clanns. 27

This Note examines the difficulties facing Asian women in the
employment context and in bringing Title VII claims?' This Note
argues that in order for Asian women to find adequate redress in
employment discrimination cases, courts and practitioners must recog-
nize and define precisely the unique circumstances of discrimina-
tion based on an inseparability of race, gender and national origin.'•
Section II describes Title VII and its purpose." Section III examines
judicial interpretations of Title VII using black women's and Asian

28 Cf. id. at 1265.
21 U.S. COMM'N ON CIVIL. RIGHTS, CIVIL Rimrts ISSUES FACING ASIAN AMERICANS IN - rim

1990s 153 (1992); Juan F. Perea, Ethnicity and Prejudice: Reevaluating "National Origin" Discrimi-
nation Under Title VII, 35 Wm. & MARY L. REV. 805, 833 (1994).

22 Keith Osajima, Asian Americans as the Model Minority: An Analysis of the Popular Press Image
in. the 1960s and-1980s, in REFLECTIONS (IN SHATTERED WINDOWS: PROMISES AND PROSPECTS FOR

ASIAN AMERICAN SI-15mM 165, 106-07 (Gary Y Obiltiro ed., 1988).
28 Pat. K. Chew, Asian A merirm: The 'Reticent" Minority and 'Mir Paradoxes, 30 WM. & MARY

L. REv. 1, 40-43 (1994).
24 hi.

28 U.S. COMM'N oN Clvu, RiGturs, sutra note 21, at 153; Renee E. Minna, Lotus Blossoms
Don't Bleed: Images of Asian Women, in MAKING WAVES: AN ANTHOLOGY OF WRITINGS BY AND
ABOUT ASIAN AMERICAN WOMEN 308 (Asian Women United of California ed., 1989).

26 See infra notes 365-80 and accompanying text.
27 See infra notes 330-64 and accompanying text.
28 See infra notes 110-70, 330-64 and accompanying text.
28 See infra notes 365-420 and accompanying text.
" See infra notes 36-58 and accompanying text.
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women's experiences)' Section IV then highlights the historical dis-
crimination against Asians in America and the resultant stereotypes
that have harmful effects on Asians in the present. 32 This Section also
includes a discussion of stereotypes that affect Asian women's experi-
ences in particular." Section V discusses intersectionality theory and
its potential as a tool for understanding the unique experiences of
Asian women!" Section VI then advocates use of intersectionality the-
ory by both judges and attorneys to frame Asian women's employment
experiences in order to address adequately multi-factored claims based
on race, gender and national origin. 35

II. TITLE VII OF THE CIVIL RIGHTS ACT OF 1964—
PURPOSE: AND STANDARD

Prior to the enactment of Title VII of the Civil Rights Act of 1964,
employees who faced discrimination in employment generally brought
complaints to administrative civil rights agencies. 36 Agencies, however,
were largely ineffective in redressing claims to enforce the legal rights
of minorities and often did not enforce the antidiscriminatory policies
in place prior to 1964.37 The enactment of Title VII thus represented
a milestone in employment discrimination law.38 In its current state,
Title VII prohibits unions and employers that have fifteen or more
workers and are engaged in an industry affecting interstate commerce
from committing discriminatory acts. i° The Supreme Court has stated
that the purpose of Title VII is to eliminate all artificial, arbitrary and
unnecessary barriers to employment "that operate invidiously to dis-
criminate on the basis of racial or other impermissible classifications." 40
Specifically, Title VII makes it unlawful for an employer to "fail or
refuse to hire or to discharge any individual, or otherwise to discrimi-
nate against any individual with respect to his [or her] compensation,
terms, conditions, or privileges of employment because of such indi-
vidual's race, color, religion, sex, or national origin . . .

31 See infra notes 59-170 ;411(1 accompanying text.
:11 See infra notes 171-364 a nv il accompanying text.
33 See infra notes 330-64 and accompanying text.
3.1 See infra notes 365-80 and accompanying text.
35 See infra notes 381-420 and accompanying text.

DERRICK BELL, RACE, RACISM ANI) AMERICAN LAW 831 (1992).
37 Id.
38 Id.
"42 U.S.C.	 2000e-2(c). 2000e-2(a)(1), 2000e(b) (1988).
40 Griggs v. Duke Power Co., 401 U.S. 424, 431 (1971).
41 42 U.S.C. § 2000e-2(a)(1)•
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In order to succeed in a Title VII case, the plaintiff must pro-
ceed under a four-part test that was articulated in 1973, in McDonnell
Douglas v. Green." In McDonnell Douglas, an employer discharged a
black civil rights activist who engaged in disruptive and illegal activity
to protest the firm's allegedly racially motivated hiring practices,''; The
Supreme Court held that a plaintiff must first demonstrate a prima
facie case by showing that (1) he or she belongs to a protected class,
(2) has applied for and was qualified for a job for which the employer
was seeking applicants, (3) despite being qualified, was rejected, and
(4) after the rejection, the position remained open and the employer
continued to seek applicants from people of comparable qualifica-
tions:" After the plaintiff establishes a prima facie case, the burden
then shifts to the defendant to articulate a legitimate, nondiscrimina-
tory reason for its employment. decision. 45 The plaintiff then has an
opportunity to demonstrate that the employer's alleged reason for the
adverse employment decision is a pretext for another motive which is
discriminatory.'"'

Although Title VII is the broadest of the antidiscrimination stat-
utes, it has been criticized because its scheme compartmentalizes dis-
crimination into neat, discrete categories:I 7 Most Title VII litigation has
accepted this scheme without objection, as the majority of cases involve
plaintiffs who claim discrimination based on only one factor, such
as race or sex.'" In addition, the legal standards applied in Title VII
cases were formulated in single-factor contexts, such as McDonnell
.Douglas.'"Thus, when a claimant combines any of the categories under
the statute, the situation becomes more complicated and courts have
had difficulty recognizing the interaction of more than one Title VII
factor.5 "

There is much dispute about the intent of Title VII and, in par-
ticular, whether Congress wanted the legislation to apply to issues
arising simultaneously under multiple categories.'' Some argue that
the "or" in the present form of the statute should be considered an

42 McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973).
43 Id. at 794.
44 Id. at 802.
45 Id.

46 Id. at 804.
17 Castro & Corral, supra note 7, at 162.
46 See, e.g., Price Waterhouse v. Hopkins, 490 U.S. 228 (1989); McDonnell Douglas, 411 U.S.

792; Muscly v. General Motors, 497 F. Supp. 583 (E.!). Mo. 1980).
'49 McDonnell Douglas, 411 U.S. at 802.

"Crenshaw, supra note 2, at 141.
51 Castro & Corral, supra note 7, at 166; Scarborough, supra note 16, at 1466-67.
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additive term rather than an exclusive one. 52 If read as an additive
term, the prohibited discrimination based on race, color, religion, sex
or national origin would allow a claimant to bring a Title VII suit under
more than one of the protected classes." lf, however, the "or" is read
exclusively, a plaintiff could bring suit based on only one of the pro-
tected categories.''' The legislative history of Title VII does not eluci-
date Congress's intention with regard to multiple claims. 5' One repre-
sentative wanted to include the word "solely" into the bill to establish
that "any discrimination proscribed in the bill must be based solely on
race, color, religion, sex or national origin."5" Some have argued that
by rejecting this amendment, Congress expressed its desire to have the
terms interpreted inclusively. 57 Thus, as written, the language of Title
VII is ambiguous in guiding a potential plaintiff with multiple claims."

III. JUDICIAL INTERPRETATION OF TITLE VII—HISTORY OF CLAIMS

HY BLACK AND ASIAN WOMEN

A. Black Women's Experiences

Black women brought some of the earliest Title VII cases based
on combined race and sex discrimination." In response, however,
some courts determined that women of color were not entitled to bring
claims based on sex and race combined."° For instance, in 1976, in
DeGraffenreid v. General Motors Assembly Division, the United States
District Court for the Eastern District of Missouri rejected a suit on
behalf of black women who claimed discrimination by their employer."'
In DeGraffenreid, a group of black female employees of General Motors
brought suit alleging that the company's seniority system perpetuated

52 Scarborough, supra note 16, at 1466-67 (citing James C. Oldham, Questions of Exclusion
and Exception Under Mk VII—"Sex-Plus" and the BEOQ 23 FlAsTiNcs U. 55, fit (1971)).

53 Id.
54 1d.

55 Id. at 1467.

56 Id, at 1466 (citing 110 Com:, REC. 2728 (1964)).

57 Scarborough, supra note 16, at 1466-67 (citing Oldham, supra note 52, at 61). In fact, at

first, members of the House did not even consider including the category of "sex" as part of the

bill. Id. at 1465 (citing 110 CLING. REC. 2577 (1964)). Representative Smith, who actually opposed

the measure, proposed that "sex" be added to the hill. Id. In so doing, he sought to make it as

controversial as possible so that neither the House nor the Senate would pass it. Id.
" Id. at 1467.

59 See, e.g., Moore v. Hughes Helicopter, Inc., 708 F.2d 475 (9th Cir. 1983); Jefferies v. Harris

County Community Action Ass'n, 015 F.2d 1025 (5th Cir. 1980); DeGraffenreid v. General Motors

Assembly Div., 413 F. Supp. 142 (E.D. Mo. 1976).

"" Moore, 708 F.2d at 480; DeGraffenreid, 413 F. Supp. at 143.

"I 413 F. Supp. at 143.
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discrimination against black women. 62 The evidence indicated that
before 1964, General Motors did not hire black women at all, and that
after 1970, because of a recession, all of the black women were laid off
due to a seniority-based system." The court in DeGrafferireid deter-
mined that because General Motors did hire women prior to 1964,
no sex discrimination occurred." The court recommended that the
women's separate race discrimination claim be consolidated with a
race discrimination case brought by black male employees against
General Motors."

Relying on the legislative history surrounding Title VII, the court
reasoned that the statute did not include a goal of creating a new
classification of "black women" who would have greater standing than
a black male." In rejecting the plaintiffs' claim, the court determined
that the black women should not be allowed to combine statutory
remedies to create a new "super-remedy."67 The court stated that plain-
tiffs' claim must be examined to determine whether it states a cause
of action for race discrimination or sex discrimination, but not a
combination of both. 68 The court therefore concluded that Title VII
protected black women only to the extent that their discrimination
experiences coincided with either white women's or black men's expe-
riences. 69 The court in DeGraffenreid thus refused to acknowledge that
black women suffered a unique form of discrimination. 7"

In 1980, in jrfferies v. Harris County Community Action Ass'n, how-
ever, the United States Court of Appeals for the Fifth Circuit did
recognize that discrimination against a woman of color is distinct from
other types of discrimination." In jefferies, the Fifth Circuit held that
black women constituted a protected subclass under Title VII. 72 The
plaintiff in jefferies was denied promotions, including positions ulti-
mately staffed by non-black females and black males." The Fifth Circuit
reasoned that the use of the word "or" in the proscriptive language of
Title VII indicated Congress's intent to prohibit employment discrimi-

''2 14.
63 Crenshaw, supra note 2, at 141.

DeGraffewrid, 413 F. Supp. at 144.
65 Id. at 144-45,
66 1d. at 145.
67 Id. at 143.

69 Crenshaw, supra note 2, at 143.
7"413 F. Supp, at. 143.
71 615 F.2d at 1032.
72 Id. at 1034.
73 Id. at 1029.
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nation based on any or all of the protected categories (race, color,
religion, sex or national origin). 74 The court also considered the fact
that the House of Representatives refused to adopt an amendment
which would have added the word "solely" to modify the word "sex." 75
Thus, the Fifth Circuit allowed the plaintiff to sue on grounds of both
race and sex discrimination and rejected the district court's approach
of evaluating her race discrimination and sex discrimination claims
separately. 7"

In 1983, in Moore v. Hughes Helicopter; Inc., the United States Court
of Appeals for the Ninth Circuit held that a black female could not be
certified as a class representative to sue for race and sex discrimina-
tion." The plaintiff in Moore alleged that Hughes Helicopter discrimi-
nated against people on the bases of race and sex in promotions to
upper level jobs." The plaintiff introduced statistical evidence that
established disparity between men and women and between black and
white men in supervisory positions. 79 The Ninth Circuit, however, de-
termined that, because Moore claimed discrimination specifically as a
"black female," she would not be representing white females and thus
was not qualified to be the class representative in the case. 8°

Black women have faced similar hurdles in individual plaintiff
suits. 8 ' For example, in 1989, in Brooms v. Regal Tube Co., the United
States Court of Appeals for the Seventh Circuit affirmed a finding of
a Title VII violation for sexual harassment but declined to hear the
plaintiffs racial harassment claim. 82 In Brooms, the plaintiff was a thirty-
six year old black woman, employed by Regal Tube as an industrial
nurse.88 In the course of her employment, Brooms's male supervisor
subjected her to repeated explicitly sexual and racial remarks. 84 The
harassment culiminated in a final incident during which the supervisor
showed the plaintiff a picture of black women performing acts of
bestiality, grabbed her by the arm and threatened to kill hens' Brooms

7 ' Id. at 1032.
7•Id. (citing 110 Com:, REC. 2728 (1964)).
76 Jefferies, 015 F.2d at 1035.
77 708 F.2d 475, 480 (9th Cir. 1983).
78 Id. at 478.
79 Id. at 478-89.
" Id. at 480.
9 I Brooms v. Regal The Co., 881 F.2c1 412, 424 (7th Cir. 1989).
H2 Id. at 420, 424. Brooms brought her racial harassment claim under 42 U.S.C. § 1981. Id.

at 424.
" Id. at 416.
84

85 Id. at 417.
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managed to throw coffee on her supervisor and flee. 86 While escaping,
however, she fell down a flight of stairs.'? In addition, following the
harassment, she suffered from severe depression. 85 The Seventh Circuit
found that the supervisor's conduct was "grossly offensive" and had
created a situation that would cause a reasonable employee in the same
position to leave her job.• Although the Seventh Circuit held for the
plaintiff on her sexual harassment claim, it did not address her claim
of racial harassment.""

Although a few courts have begun to recognize combined race
and gender discrimination claims under Title VII, commentators ob-
serve that they have not yet achieved a fully-developed or adequate
analytical construct for examining the dual race and gender consid-
erations."' In such cases, courts have viewed women of color first as
women, and then as women who are doubly burdened by the charac-
teristic of race."' This analysis is referred to as the "sex-plus" rationale,
which is still rooted primarily in the gender-related aspects of discrimi-
nation." The sex-plus analysis is applied where an employer discrimi-
nates on the basis of a person's sex and an additional characteristic
related to his or her sex.94

The theory was developed in 1971 in a dissent to Phillips v. Martin
Marietta Corp., in which the Fifth Circuit held for the plaintiff in her
sex discrimination claim. 96 In Martin. Marietta, an employer hired fa-
thers but not mothers of pre-school-aged children. 96 On review, the
Supreme Court remanded the case for determination of whether the
characteristic was a bona fide occupational characteristic." 7 The Court
reasoned that the existence of family obligations, if more relevant to
job performance for a woman than for a man, might be a basis for
distinction."' Employers may not attempt to add a non-protected f'actor
(parenthood of pre-school-aged children) to a protected characteristic

" Brooms, 881 F.2d at 417.
87 Id.
" Id.
" Id. at 423.
" Id. at 424.
91 Abrains, .copra note 11, at 2481; Winston, supra note 7, at 799.

Winston, supra note 7, at 799.
93 Id.

91 14, at 799 n.131.

95 416 F.2d 1257, 1260 (5th Cir. 1969) (Brown, J„ dissenting).
9' n Phillips v. Martin Marietta Corp., 400 U.S. 542, 543 (1971).
97 Id. at 544.
99 Id,
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(sex) to escape liability under Title VII. 99 Thus, the Court remanded
the case for full consideration of the issue.'"

In 1987, the Tenth Circuit used a sex-plus analysis in Hicks v. Gales
Rubber Co., remanding a case for determination of the role of race
discrimination in a sexually harassing environment.'"' In Hicks, the
black female plaintiff was subject to racial slurs. 1 °2 The Tenth Circuit
reasoned that Title VII permits evidence of race discrimination to be
considered as contributing to the hostile environment that gave rise to
a sexual harassment claim.'" When the Tenth Circuit remanded the
case, however, it instructed the lower court to evaluate the existence
of a sexually harassing hostile environment but did not provide it with
guidance as to the relative weight the racial slurs should carry.'" The
Tenth Circuit chose to address the problem of racial slurs within the
context of the sexually harassing environment.'" Thus, the Hicks court
deemed the racial slurs relevant, but only within the framework of a
gender-based claim.'"

The cases involving black women's Title VII claims based on corn-
blued race and sex discrimination illustrate a variety of different ap-
proaches courts have taken. 1 °7 Courts have either declined to follow
the reasoning in Jefferies or have prioritized one factor over the other
in combined claims.'" Black women's claims, however, have provided
substantial guidance and advanced the discussion of multi-factored
claims for Asian women.'"

B. Asian Women's Experiences

As with black women's claims, Asian women have had similar
difficulties with their Title VII claims based on combined factors of
race and sex."° For example, in 1976, in Lim v. Citizens Savings & Loan
Ass'n, the United States District Court for the Northern District of
California held for the defendant employer as to the plaintiff's Title

99 Id.; see also Martin Marietta
1 °" Martin Marietta Cork, 400
1 ° 1 833 F.2d 1406,1416,1419
102 Id. at 1409.
103 id. at 1417.
104 See id. at 1416-17.
1 "5 See id. at 1413-15.
106 Hicks, 833 F.2d at 1417.
107 See supra notes 59-106 and
1 1"1 See supra notes 59-106 and
1 °9 See infra notes 110-67 and
1 m See infra notes 111-67 and

Corp., 416 F.2d at 1260 (Brown, J., dissenting).
U.S. at 544.
10th Cir. 1987).

accompanying text.
accompanying text.

accompanying text.
accompanying text.
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VII claim based on race and sex."' In Lim, the plaintiff charged Citi-
zens Savings and Loan ("Citizens") with discriminating against her by
failing to promote her and then by discharging her. 12 Lim filed an
individual discrimination suit and attempted to bring a class action suit
as well, alleging that Citizens unlawfully concentrated female and Asian
employees in lower-paying, lower-status jobs." 3 Citing Citizen's statis-
tics, which showed that the percentages of women and Asians in the
various salaried and status jobs were entirely comparable in the rele-
vant labor pools, the court denied Lim's motion to certify the class.'"
On Lim's individual claims, the court, applying McDonnell Douglas,
stated that she failed to prove a prima facie case for discrimination. 15
The court, thus, granted defendant's motion for summary judgment. 116

In 1987, however, in Fang-Hui Liao v. Dean, the United States
District Court for the Northern District of Alabama held for an Asian
female chemist in her combined race and gender claim." 7 The em-
ployer dismissed Liao while retaining an equally qualified white male
chemist with less seniority." 8 The court found that Liao's employer, the
Tennessee Valley Authority, violated its own affirmative action pro-
gram."' The court reasoned that once an employer adopts an affirma-
tive action program, it will be required to adhere to its own program;
otherwise the adoption of the program would be meaningless.' 2° The
court thus ordered Liao's reinstatement, with back pay, based on her
racial and/or sexual discrimination claim under Title VIL 121 The Liao
court declined to decide whether the granting of the claim was based
on race or sex, or a combination of the two.' 22

In contrast, in 1988, in Lee v. Walters, the United States District
Court for the Eastern District of Pennsylvania decided an Asian
woman's combined claim based on only a single factor. 123 The plaintiff
in Lee was a naturalized United States citizen originally from Taiwan. 124

111,130 F. Stipp. 802, 804, 817 (N.1). Cal. 1976).
111 Id. at 804.
111 Id. at 800.
111 Id. at 806 11.2, 809,
115 Id. at 817.
116 Lim, 430 F. Stipp. at 817.
17 658 E Stipp. 1554, 1501 (N.D. Ala. 1987).
11 M. at 1555,
11 '•' Id. at 1501.
121 ' Id. at 1559.
121 Id. at 1561.
122 Liao, 658 F. Stipp. at 1561.
123 1988 WL 105887, at *1, *7 (E.D. Pa. 1988).

124 Id. at *1.
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Lee brought an action for discrimination based on two experiences:
1) a failure to obtain a promotion, and 2) a reprimand that was not
given to other doctors under similar circumstances. 125 After Lee was
denied a promotion to chief grade physician several times, she filed
an informal grievance alleging discrimination based on race and sex. 126
The plaintiff added national origin to her claim when she later brought
a Title VII action. 127 The court, however, reasoning that Lee would have
been promoted but for her national origin, held for the plaintiff on
her first claim.' 28 As for her reprimand claim, the court held that the
reprimand was not a pretext for unlawful discrimination.' 2° Although
an Equal Employment Opportunity Commission investigator found
discrimination against the plaintiff because of her sex and race and
recommended that the reprimand be expunged, the district court set
aside these findings and nonetheless held for the defendant."°

Similarly, in 1994,  in Chaddah v. Harris Bank Glencoe -Northbrook,
N.A., the United States District Court for the Northern District of
Illinois granted summary judgment to the defendant on plaintiff's
claims of multi-factored discrimination under Title VII. 131 Chaddah, an
Asian woman who worked at the bank, claimed the bank discriminated
against her when she applied for, but did not receive, a loan adminis-
trator position. 132 Chaddah also claimed that she was harassed on
several occasions by other bank employees. 133 The plaintiff testified that
on different occasions, bank employees ridiculed her English pronun-
ciations, told her she did not deserve to work at the bank because of
her poor English and suggested that she would "fit right in" with the
women in China who worked barefoot in the fields. 134 Chaddah ulti-
mately resigned from the bank. 135 The court stated that even if the
plaintiff's testimony and other evidence were true, she failed to show
that a reasonable person under the circumstances would have re-

125 Id. at *5, *8.
[26 Id. at 	*2 .

1 '27 M, at *1.
125 Lee, 1988 MTh 105887, at *7. In a footnote, the court rejected race and sex discrimination

as bases for Lee's claim. Id. at *7 n.7. The court employed a single-factor analysis which pointed

to (he presence of" '[non-Asian] females' and "[male] asians laid" in finding for the defendant.

Irl.
1 '29 Id. at *8.

13"M. at *4 & n.9.

131 65 Empl. Prac, Dec. (CC14) 11 43,296, 81,313, 81,315 (N.D. 111. 1994).

13''2 M.	 81,312.

Id.
13.1 .(4 .

135 td,
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signed.'" The court also stated that the plaintiff did not offer proof
that younger, white women who were promoted ahead of her were less
qualified than she was, or that there were few or no Asian or older
bank officers.'" Thus, the analysis of the court focused on each factor
individually and not in combination.' ;H The court then dismissed the
plaintiff's cause of action with prejudice.'"

In contrast, in 1994, in Lam v. University of Hawaii, the United
States Court of Appeals for the Ninth Circuit, following lei:pries, ac-
knowledged that a claim brought by an Asian woman might be based
upon multiple factors of discrimination. 140 In Lam, a woman of Viet-
namese descent applied for the position of Director of the University of
Hawaii Law School's Pacific Asian Legal Studies Program ("PALS").''"
The law school conducted two separate searches for applicants, reject-
ing Lam's application each time."'

In the first search, which lasted from the fall of 1987 to the spring
of 1988, the majority of votes went to a white male candidate, but
because the committee did not form a consensus around any of the
candidates, it decided not to extend any offer of employment. 14 ' Two
weeks later the faculty voted to cancel the first search) ." In response
to that cancellation, Lam filed a discrimination complaint with the
university. 14'' The university responded by rejecting her grievance, but
issued a report detailing confidentiality breaches and procedural vio-
lations in the search for the PALS director."" The university required
that the committee use stricter guidelines in the next search for the
PALS directorship. 147

The second search for the PALS director began in 1989.' 48 The
announcement for the position was essentially identical to the one

135 Chaddah, 65 Empl. Prac. Dec. (Cal) 1 81,314. The court stated that the employees'

comments on which the plaintiff relied were isolated incidents that happened over a iota-year'

period. Id.
1" Id. 81,315.

138 See id.
139

140 40 F.3d 1551, 1562 (9th Cir. 1994).
tt M. at 1554.

H2 Id.

145 Id. at 1554, 1557. In the first search, the law school had prepared a list of feu mimes from

the applicant pool, including Lam's, for submission to the faculty. Id. at 1556. A fifteen-member

committee made up of law school faculty considered the applicants. hi. at 1556-57. Various

members expressed strong opinions for and against I,am's candidacy. M. at 1557.
144 Id.

145 Lam, 40 F.3d at 1557.
146

147 Id.

148 Id.
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made during the first search, and Lam applied again.''`' Guidance to
the search committee in the second search remained minimal, except
for copies of the announcement for the position and a brief descrip-
tion of the program.'" The committee employed none of the sugges-
tions or recommendations produced by the extensive discussions and
developments that had taken place regarding selection procedures as
a result of the first search)." The faculty eventually voted to offer the
position to a white female Harvard Law graduate with a Ph.D. in
Chinese History who had substantial law teaching experience and had
published several scholarly works.' 52 The candidate declined the of-
fer.'" Without making an offer to any other applicants, the faculty
again cancelled the search.' 54

After this second cancellation, Lam filed an action under Title VII
as well as other antidiscrimination statutes, alleging that the univer-
sity discriminated against her on the basis of race, sex and national
origin.'" The United States District Court for the District of Hawaii
granted partial summary judgment to the defendant on the count
stemming from the first search.'" The court reasoned that summary
judgment was appropriate because any faculty prejudice that existed
could not be attributed to the named defendants in the action, and in
addition, the favorable consideration of an Asian man and a white
woman precluded a claim. 157 Regarding the counts stemming from the
second search, however, the court determined that there was a genuine
issue of material fact as to whether the defendants intentionally dis-
criminated against Lam or retaliated against her. 155 After a bench trial
on the claims arising from the second search, however, the district
court entered judgment for the university.'" The district court rea-

149 Id. None of the committee members from the first search served for the second search.
Id. Each of the committee members independently selected fifteen to twenty of the total eighty-
seven candidates, and the committee list was compiled based on those selections. Id. at 1558.

151 Lam, 40 F.3d at 1558.
151 Id.
152 1d.
159 Id.
154 1d.
155 Lam, 40 F.3d at 1554, 1557-58.
156 /d. at 1558.
157 1d. at 1558, 1560, 1561.
156 Id. at 1558.
159 Id. The outcome in the district court decision may he partially attributable 10 a deferential

judicial attitude in academic positions cases. See, e.g., id. at 1564; Sin v. Johnson, 748 F.2d 238,
244 (4th Cir. 1984) ("The procedures prescribed for making the tenure decision ... plainly
contemplated a subjective, evaluative decisional process by academic professionals rather than an
objective tact-finding process by tribunals adapted to that quite different purpose."); Pyo v.
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soned that neither discrimination nor retaliation were motivating fac-
tors in the decision not to appoint Lam in the second search. 1 °

Lam appealed both rulings, and the Ninth Circuit held that as to
the first search, evidence of bias on the part of members of the ap-
pointments committee precluded summary judgment, but the trial
court did not clearly err in finding for the defendant as to the second
search. 1 " 1 The Ninth Circuit criticized the district court's view of racism
and sexism as separate and distinct elements. 1 "2 It rejected an analysis
that looks for racism "alone" or sexism "alone."'" The Ninth Circuit
reasoned that examining a person's identity in that manner would
bisect it at the intersection of race and gender and would distort or
ignore the particular nature of her experience. 104 The Ninth Circuit
elaborated further, stating that Asian women are subject to a set of
stereotypes and assumptions shared neither by Asian men nor by white
women. 11i5 The Ninth Circuit thus reversed the district court's award of
summary judgment for the defendants as to the university's first search
and remanded it for tria1. 166

Overall, like black women's claims, Asian women's Title VII claims
based on combined factors have had limited success.' 67 Unlike black
women, however, Asian women face the additional difficulty of dis-
crimination based on national origin.'" Thus, while black women face
discrimination on at least two fronts, Asian women face discrimination
on at least three."'`' In order to understand this additional factor of
national origin discrimination, it is essential to turn to the history of
discrimination toward Asians in America.' 7"

Stockton State College, 603 F. Stipp. 1278,1281 (D.N.J. 1985) ("Courts have struggled ... with
the application of Title VII to the academic setting and, more often than not, have undertaken
no more than a deferential review ()I' tenure decisions. . . ."); GEORGE R. LANouI & BARBARA A.
LEE, ACADEMICS IN COURT: nip; CONSEQUENCES OF FACULTY DISCRIMINATION LITIGATION 34
(1987). For a discussion about specific difficulties for women in academia, see Martha S. West,
Gender Bias in Academic Robes: The Law's Failu re to Protect Women Faculty, 67 TEN( i l,E L REv. 67
(1994).

16° Lam, 40 F.3(1 at 1565.
161 ld. at 1566-67.
162 ld. at 1562.
1f3 1r1. at 1561. The Ninth Circuit relied on the reasoning of the Fifth Circuit in jefferies and

did [lot elaborate on its decision not to follow the Ninth Circuit case of Moore. See supra notes
77-80 and accompanying text.

014 14. at 1562.
1"5 Lam., 40 F.3(1 at 1562.
166 14.

117 See .supra notes 60-166 and accompanying text.
168 See infra notes 171-364 and accompanying text.
16° See infra notes 171-364 and accompanying text.
17° See infra notes 171-364 and accompanying text.
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1V. RACE AND NATIONAL ORIGIN DISCRIMINATION:

THE ASIAN EXPERIENCE

Although the Ninth Circuit, in Lam, recognized the unique dis-
crimination Asian women face, this approach conflicts with the wide-
spread belief that Asians do not face discrimination."' Popular per-
ceptions about Asians, including the "model minority myth," have
contributed to this notion. Various authors, however, have noted the
striking contradiction between this assumption and the long tradition
of actual discrimination toward Asians in this country. 172 Numerous
areas of American history reflect discrimination against Asians, includ-
ing slavery, employment, education, marriage, immigration and prop-
erty rights.'" Moreover, such discrimination and infringement upon
the rights of Asians have been both judicially and publicly supported. 174
Sadly, many of these societal attitudes persist.'" Certain forms of his-
torical and ongoing discrimination have been leveled at all nonwhite
minorities, but other forms of discrimination reflect unique feelings
about Asians. 176

Although there is a relative dearth of discussion about discrimina-
tion toward Asians in general, even less attention is focused on the
experiences of Asian women in America. Asian women face a unique
combination of burdens which remains largely unrecognized. This is
because various race and gender dialogues tend to marginalize Asian
women.

In addition to confronting the difficulties faced by all Asians,
Asian women have encountered numerous other characterizations of
their identity by outsiders. Both historically and in the present, people
without a sufficient understanding of Asian women have imposed upon
them cultural perceptions. Ironically, these myths and stereotypes

171 Chew, supra note 23, at 6.

172 Id. The discussion in this Section is but a cursory view of the history of discrimination

against Asians in America. For the purposes of this Note, Asians are referred to as a single group,

though it would be more appropriate, but beyond the scope of the present discussion, to address

specific experiences of individual Asian ethnicities. For more detailed analyses, see, e.g., id.; U.S.
COMM'N (IN CIVIL RIGHTS, SUpra note 21; ASIAN AMERICANS AND THE SUPREME COURT: A

DOCUMENTARY HISTORY Kim ed., 1992); ROGER DANIELS, ASIAN AMERICA: CI IINESE

AND JAPANESE IN THE UNITED STATES SINCE 1850 (1988); CHARLES J. MCCLAIN, IN SEARCH OF

EQUALITY: THE cl ['NESE STRUGGLE AGAINST DISCRIMINATION IN NINETEENTH-CENTURY AMERICA

(1994); RONALD TAKAKI, STRANGERS FROM A DIFFERENT SHORE. (1987).

173 Chew, supra note 23, at 10 & n.I5, 17, 18.
174 1d. at 10.
LTh See id.
"See id.
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carry tremendous force, shaping American societal attitudes, and cor-
respondingly affect the treatment of Asian women, extending into the
employment context.

A. Historical Discrimination Toward Asians

American history texts often give only passing notice to the history
of Asians in America or ignore it altogether. Frequently, historians
equate "American" with being "white" or "European"'":

[T] he mainstream, what we thought of as "America" and the
conceptual norm of citizens and any potential readership, was
going to be white, middle-class, and uninterested in us, our
fractured histories, our emerging identities full of fissures and
unjoined psychic seams. Whatever America was, it would be
uninterested in its own margins and our job was rather to find
our way into some kind of centrality either of economics or
of culture in order to secure a presence, to earn and protect
a standing in this country. America was, in the main and,
ultimately, to this mindset, essentially white, inviolably white. 178

Initially, Asian immigrants came to America to meet labor de-
mands and were employed as plantation workers, railroad crews, min-
ers, factory operatives, cannery workers and farm laborers.' 7" At the
time, Asians were deemed members of "inferior races." 1 "" The Western
world had long looked clown upon Asians, and reflected upon its
own superiority.'"' At a primary level, much of the Asian image could
be attributed to what whites perceived as an unusual appearance.' 82
Whereas it might have been possible for immigrants of European
ancestry to shed their past and become physically indistinguishable
from other whites in America, it was not as easy for Asians to blend
into the society)" Qualities such as the shape of their eyes, the color
of their hair, and the complexion of their skin subjected them to
extreme racism and European ethnocentrism.' 84

177 TARAKI, supra note 1 72,  at 6-7.
17H Garrett Hong°, harOdUel1011 to THE OPEN BOAT: POEMS FRoM ASIAN AMERICA xxiii (Gar-

rett [long° ed., 1993).

179 TrocAlu, supra note 172, at 13.
1 "SucHENG CHAR, ASIAN AMERICANS: AN INTERPRETIVE HISTORY 45 (1991).
1 H 1 See Chew, supra note 23, at 12-18,

'"Trocniu, supra note 172, at 13.

'" Id.
1 m Id. at 12- 13.
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Nevertheless, this did not stop whites from utilizing Asian labor in
many ways. Asians were touted as "replacements" for black workers.' 85
Asian laborers were extolled for their virtues and deliberately pitted
against workers of other racial groups.t 86 For instance, whites hoped to
use Asian workers as an example to discipline black laborers.' 87 Em-
ployers also developed a dual-wage system to pay Asian workers less
than their white counterparts and induced antagonism between the
groups to depress wages for both.' 88 In turn, other laborers demanded
the regulation of Asian workers already in America and the restriction
of future Asian immigrants."'"

The rapidly growing Asian labor populations thus sparked a move-
ment to close the borders and began many decades of institutionalized
support of discrimination based on race and national origin.igo The
movement to exclude Chinese laborers resulted in federal immigra-
tion laws that demonstrated the official discriminatory policies toward
Asians."' In 1882, Congress passed the Chinese Exclusion Act, the
first major immigration policy that restricted entry on the basis of
race."2 Under the exclusion laws, private employers could disre-
gard the rights of Chinese laborers under treaties and federal laws
if Congress determined it was for the "public good, by any con-
sideration of private interest."'" Many state laws followed this exam-

"15 Frank H. Wu, Neither Black Nor White: Asian Americans and Affirmative Action, 15 B.C.
Ttuko WORLD L.J. 225, 230 (1995).

B'' Id.
187 1d, For instance, one plantation owner wrote to a local newspaper that twenty-live Chinese

laborers worked more efficiently than his black slaves had: "First, they work much more steady,
without loss of half-Saturday; and second, they do not run over their work. What they do is done
well." Id. at 230-31 (citing Lucy M. CollEN, CHINESE IN THE PosT Glyn, WAR Sotrru: A PEOPLE
WiTtiouT A HISTORY (1984)). Another newspaper stated: "[Chinese] are more obedient and
industrious than the negro, work as well without as with an overseer, and at the same time are
more cleanly in their habits and persons than the freedmen." Id. at 231-32. Preferences for Asians
over blacks continued into the next century. GARY Y. OKIHIRO, MARGINS AND MAINSTREAMS:
ASIANS iN AMERICAN HisToRy AND CuLTuRE 54 (1994). In 1925, a railway company hired
Filipinos to work as attendants, cooks, and busboys, displacing blacks in these capacities. Id. Blacks
were then relegated to porter positions and denied mobility to easier and better-paying jobs. Id.

1 '94 TAKAtu, supra note 172, at 13.
is!) Id.

1913 DANIELS, SUpra note 172, at 29; Mc:CLAIN, supra note 172, at 147.
191 John Braeman, Deportation and Expulsion, in ASIAN AMERICANS AND Tut: SUPREME Comm

A DOCUMENTARY HISTORY 77, 78-80 (llyung-char Kim ed., 1992).
1t0 Chew, supra note 23, at 13 & n.31 (citing Chinese Exclusion Act, ch. 126, 22 Stat. 58

(1882) (generally suspending the immigration of Chinese laborers for ten years, except for those
who were already resident in the United States as of Nov. 17, 1880) (extended in 1892, 1902 and
1904, repealed 1943)). The Supreme Court upheld the constitutionality of the 1892 Exclusion
Act in Fong Vue 'ring United States. 149 U.S. 698, 713-14 (1893).

193 Chew, supra note 23, at 13-14. The Chinese Exclusion Act most directly relates to employ-
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pie.'" The trend in anti-Asian sentiment in America continued with
the National Origins Act of 1924, which totally prohibited Japanese
immigration yet permitted the annual entry of 17,853 immigrants from
Ireland, 5,802 from Italy and 6,524 from Poland.'''' The Tydings-
McDuffie Act of 1934 also limited Filipino immigration to fifty persons
per year, 1 "" Federal immigration laws prohibiting entrance for Asians
were not completely repealed until 1952. 1"

American laws likewise determined who could become citizens."'
Even before Asians began to immigrate to the United States, natural-
ized citizenship was already reserved for "whites."'" The Naturalization
Law of 1790 specifying this condition also remained in effect until
1952. 2"" As citizenship was required for voting rights, Asian immigrants
thus suffered a lack of voice through the ballot." As Asians became
ineligible for citizenship, many states also prohibited them from own-
ing land. 202

Throughout: this time period, various cases and legislation in
American legal history provided other examples of documented dis-
dain for Asians.203 Some of the reported cases and official writings
reflect a commonality between the experiences of Asians and other
minorities, such as blacks. For example, in 1854, in People v. Hall, the
California Supreme Court interpreted a state law that read, "No Black,
or Mulatto person, or Indian, shall be allowed to give evidence in favor

ment discrimination, lint. in fact anti--foreign legislation began much earlier. Braman, .supra note

101, at 78. In 1798, the Alien Act was signed into law by die President and gave hint power to

deport aliens considered dangerous to the peace and safety of the country. Id. The same year,

the President also signed the Alien Enemy Act, which allowed the President to remove all alien

enemy males fourteen years ;ind older. Id. For subsequent legislation that expressed similar

sentiment, see id. at 79-105.

194 Chew, supra note 23, at 14. For example, California's 1879 Constitution made it illegal

for California corporations and government entities to hire any Chinese employees. Id. Another

California law required all foreign miners, who were ineligible for U.S. citizenship, to pay a large

tax. Id. As intended, almost all of the $1.5 million collected under the tax was paid by Chinese

miners. Id.
1 • 5 TAKAKI, Slipra note 172, at 14.
1 " /rt.

107 Chew, .Cu/not note 23, at 17. This change in national policy stemmed from the increasingly

apparent contradictions between the United Stales' foreign policy positions during and after

World War 11 and its anti-Asian laws. Id. Congress replaced these broad prohibitions with restric-

tive quotas for Asian immigrants. Id. at 17-18.
198 id.

199 Id. at 12.

2°° Id. at 17,

20L TAKAK1, supra note 172, at 14.
202 Id.

203 Chew, supra note 23, at 12-18.
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of, or against a white man," and found that the words actually included
all people of color, not just those enumerated. 2°4 In Hall, a white man
was convicted on the basis of testimony of Chinese wititesses. 2°5 Because
the court found that the word "Black" meant the "opposite of 'White,"
the statute excluded all persons of color from testifying." The court
considered that the intent of the law was to shield white men from
"testimony of the degraded and demoralized caste" and to protect the
foundations of the state from the "actual and present danger" of "a
race of people whom nature has marked as inferior, and who are
incapable of progress or intellectual development beyond a certain
point ... between whom and ourselves nature has placed an impass-
able difference . ."207 The testimony of the Chinese witnesses was
thus inadmissible, and the case was remanded."

Asians were similarly affected by discrimination in education, be-
cause Chinese children were considered nonwhite, or "Black," and
were required to attend separate schools based on race. 2419 In 1927, in
Gong Lam et al. u Rice et al., the United States Supreme Court affirmed
that Chinese children could be excluded from attending schools for
white children. 21" In Gong Lum, the plaintiff claimed that since his
(laughter was Chinese, and not Black, school authorities could not
deny her the right to attend the school for white children. 2 " Relying
on the "separate but equal" rationale of Messy v. Ferguson, the Court
reasoned that state legislatures were the proper forum for determining
the matter. 2 ' 2 The Court, stating that it had ruled on the same question
many times before, held, thus, that the State of Mississippi could
prevent Chinese students from enrolling in white schools. 2 "

Not only did early case law demonstrate a general aversion to
nonwhites, but individual justices explicitly targeted Asians with dis-
criminatory remarks. 214 In a dissent to Plessy, Justice Harlan wrote,
"There is a race so different from our own that we do not permit those
belonging to it to become citizens of the United States. Persons be-

20 ' 1 4 Cal. 399, 403 (1854).
2()•/d. at 399.
'2°6 /d. at 403.
207 74. at 402, 404, 405.

Id. at 405.
2(19 See Gong Loin v. Rice, 275 U.S. 78, 87 (1927).
210 Id.

211 Id at 81.
212 Id. at 86.
213 Id. at 85-86.
21 ' 1 PieSSy v. Ferguson, 163 U.S. 537. 561 (1896) (Harland., dissenting): Chew, supra note 23,

at n.34.
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longing to it are, with few exceptions, absolutely excluded from our
country. I allude to the Chinese race." 215

Similarly, Justice Field wrote in personal correspondence:

[T]he manners, habits, mode of living, and everything con-
nected with the Chinese prevent the possibility of their ever
assimilating with our people. They are a different race, and,
even if they could assimilate, assimilation would not be desir-
able. If they are permitted to come here, there will be at all
times conflicts arising out of the antagonism of the races
which would only tend to disturb public order and mar the
progress of the country. . . . I belong to the class, [sic] who
repudiate the doctrine that this country was made for the
people of all races. On the contrary, I think it is for our
race—the Caucasian race.216

Thus, on both official and private levels, anti-Asian animus was
evident.

Perhaps the most serious reflection of racial biases toward Asians
was the Japanese internment situation during World War 11. 217 After
the bombing of Pearl Harbor, the American government took meas-
ures ordering the forced removal of resident enemy aliens or Japanese
citizens. 218 The United States military, concerned with security, sought
to exclude both Japanese resident enemy aliens and American citizens
of Japanese descent. 21 " The result was Executive Order 9066, which
authorized the Secretary of War "to prescribe military areas in such
places and of such extent as he ... may determine, from which any or
all persons may be excluded." 22u

A series of cases followed, challenging the constitutionality of the
order, but to no avail. 221 In Korematsu v. United States, the United States

215 163 U.S. at 561. This passage is particularly ironic considering that Justice Harlan was
dissenting to the holding in Messy. See id.

2h Chew, supra note 23, at 13-14 & n.34 (citing letter from Stephen J. Field to John Norton
Pomeroy (Apr, 14, 1882)),

117 Lorraine K. Bannai & Dale Minami, Internment During World War 11 and Litigations, in
ASIAN AMERICANS AND TILE SUPREME COURT: A DOCUMENTARY HISTORY 755, 779 (Hyung-char
Kim ed., 1992).

2113 1-1yung-chan Kim, An Overview, in ASIAN AMERICANS AND THE SUPREME COURT: A DOCU-

MENTARY HISTORY I, 17 (Hyung-chan Kim ed., 1992).
2ig Id.
22" Id. at 47-48 (citing Exec. Order 9066, reprinted in 22 Stat. 826, 826-27). Public Law 503

made it a misdemeanor, punishable by a fine and imprisonment, to violate the orders of a military
commander in a designated zone. Id. Congress submitted Public Law 503 to the President and
eventually passed the Act of March 21, 1942 to execute Executive Order 9066. Id.

221 Korematsu v. United States, 323 U.S. 214 (1944); Ex parte Mitsuye Endo, 323 U.S. 283
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Supreme Court ruled that the Act of March 21, 1942 was constitutional
due to military necessity. 222 The plaintiff, Korematsu, had remained in
a military area from which he had been prohibited by an exclusion
order. 22 ' After being convicted of violating the order, Korematsu chal-
lenged the constitutionality of the order and the assumptions the
Court made in Hirabayashi v. United States.'" The majority reasoned
that hardships are a circumstance of war and that the presence of
disloyal members of the group mandated the exclusion of those of
Japanese origin."5 Thus, the Court held that the 1942 Act was in fact
constitutional because of the exigencies of the military situation. 22"
Relatively recently then, United States citizens of Japanese descent
were interned alongside resident aliens. 227 This willingness to apply the
law equally to those born in the United States and those born else-
where demonstrates the continued discrimination based on both race
and national origin. 228

Historically, then, as illustrated by the above examples, Asian im-
migrants were regarded with both disdain and curiosity by earlier
immigrants. Although they may have shared experiences with both
European immigrants and other oppressed peoples, Asians found
themselves at a greater disadvantage based on cultural and physical
differences. Legally sanctioned color prejudice—on racial and national
origin grounds—severely limited the opportunities available to them,
for their reception by American society was a cold one. 229

B. Asian Women's Presence in America

Some second-generation Asian Americans were present in the
early 1850s, but until the 1920s, they were very few in number because
few Asian women came to America:23" At first, employers recruited
mainly single male workers. 23I In some areas, managers later requested

(1944); Hirabayashi v. United States, 320 U.S. 81 (1943); Yasui v. United States, 320 U.S. 115
(1943). In all four cases, the Supreme Court ruled against the defendants arid upheld the
constitutionality of the Act of March 21,1942. For a full discussion of these four cases, see Bannai
& Minami, supra note 217, at 755.

222 323 U.S. at 219.
223 Id. at 215.
224 id. „ t 218 .

225 /d. at 219.
226 Id. at 223-24.
227 KIM, supra note 218, at 47.
228 Id.

229 CHAN, supra note 180, at 61.
230 Id, at 103.
2si
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a small number of women for a positive effect on the men. 232 Asian
laborers themselves found that it was more economical to sustain their
families in Asia than in the United States.'" Furthermore, given the
racial prejudice and hardship Asians encountered in America, many
considered the conditions unsafe for women and children. 2"

Some Chinese and Japanese male emigrants were married but had
left their wives and children in their homeland. Many sent for their
families after finding employment." Still, the sex ratios in all Asian
populations were severely skewed. 236 In 1870, Chinese women consti-
tuted only 7.2% of the Chinese in America and a mere 3.6% in 1890. 237
Japanese women comprised 4% of the Japanese population on the U.S.
mainland in 1900 and 12.6% in 1910. 2" Of the Filipinos admitted into
California between 1920 and 1929, only 6.7% were women. 2" In 1920,
Korean women comprised 25% of the Koreans on the mainland and
34% in 1930.246 And, in this period, of 474 Asian Indians in America,
none were women, the reasons for which have not yet been explored. 241

According to other statistics, throughout the latter half of the
nineteenth century, no more than 5000 Chinese women were on the
U.S. mainland at any one time.242 Many of them were girls from poor
families who had been sold into prostitution. 243 As a result, beginning
in 1875, federal laws restricted the entrance of Chinese women under
suspicion of prostitution. 2" This exclusion thus inhibited the natural
development of Asian communities.245

Years later, Chinese American women still encountered great
difficulty in entering the country. 246 Chinese wives of U.S. citizens could
not enter at all after the 1924 Immigration Act. 247 Subsequently, after

232 hi.
233 Id.

231 CHAN, .ultra note 180, at 104.
235 Id.
2311 Id.

237 Id.
23H Id.
239 CHAN, stipra note 180, at 104.
24ü Id.

211 See id.; Stielieng Chan, The Exclusion of Chinese Women, 1870-1943, in ENTRY DENIED:

EXCLUSION AND THE CIHNESE COMMUNITY IN AMERICA, 1882-1943, al 94 (Sucheng Chan ed.,
1991).

242 r• Stip! note 180, at 101.
243 Id.
244 Id.
2.15 id.
24(1 „rd.

217 CHAN, supra note 180, at 105.
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protest, Congress passed an amendment to allow Chinese women who
had married U.S. citizens before 1924 to come into the country. 248 The
amendment required females of Chinese ancestry born in America to
show conclusive evidence of American citizenship, and daughters of
Chinese American men had to prove their relationship beyond a rea-
sonable doubt. 24"

The history of United States governmental policies on Chinese
and Japanese family development differed. Unlike the sudden Chinese
exclusion, the United States government restricted Japanese immigra-
tion in stages. 25" Many Japanese women arrived as prostitutes; many
others arrived as "picture brides."251 Because many Japanese men were
alone in America, they increasingly resorted to arranged marriages via
the exchange of photographs, and thus began the picture bride phe-
nomenon. 252 The picture brides went through wedding ceremonies in
the absence of grooms, had their names entered into their spouses'
family registers, applied for passports and arrived in America to meet
their husbands for the first time. 255 In 1920, anti-Japanese groups finally
put a stop to incoming Japanese women, succeeding in their efforts to
discontinue the issuance of passports to picture brides.

In general, Asian women who did arrive in America had to be
strong both physically and emotionally. In Hawaii, they earned money
by working the fields and by cooking and washing clothes for single
males."' They raised families and tended to household chores from
the evening into the middle of the night while men relaxed. 255 They
were relegated to such tasks, even though many of them were well-edu-
cated and had high career aspirations. 256

Despite their assiduousness, Asian women earned little respect. 257
In addition, farms were scattered geographically, and the women
found little female companionship and lived very isolated lives. 256 They
were often housebound, with no time to learn English or to participate

248 Id.
249 Id. at 106.

25° See. TARA K], supra note 172, at 200-12.
2" Id. at 47-49,51,
252 /d. at 190.
255 See id. at 72.
251 Id. at 135.

255 Down, supra note 172, at 190-91.
256jucly Yung, Unbinding the Feet, Unbinding Their Lives: Chinese Immigrant Women in San

Francisco, 1902-1931, in ASIAN AMERICANS: COMPAItATIVE ANTI 61.011AI, PERsrwrivEs 70,71-72
(Shirley Iltine et al. cd9., 1991).

257 Id
25M Id.
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in social activities. 259 Immigrant wives usually ruled the household,
however, assuming the roles of disciplinarian and culture-bearer, and
thus maintained the integrity of their families. 26" In general, they were
hardworking, frugal, tolerant and self-sacrificing toward their children
while being faithful and respectful to their husbands. 261

Slowly, however, Asian women began to initiate social change for
themselves by shedding social restrictions and becoming more publicly
outspoken. For example, by the beginning of the twentieth century,
Chinese women advocated unbound feet, equal rights, education and
public participation. 202 One author explains that this was due largely
to the continuous influence of nationalism and women's emancipation
in China, the work of Protestant missionary women in Chinese com-
munities, and the availability of socioeconomic opportunities outside
the home.263 With help from the press and other organizations, immi-
grant women were less tolerant of abuse and more resourceful in
upgrading their own status."' For example, the Chung Sai Yat Po was
a group particularly vociferous in support of women's emancipation . 265

Many editorials and articles spoke out against polygamy, slavery, and
arranged marriages. 21i6 Mission homes helped to rescue prostitutes and
abused women and offered classes for immigrant women in areas such
as baby care, medical care, employment, immigration and domestic
problems. 267 In San Francisco, the Chinese YWCA was such a resource,
and even provided personal interpretation services on medical visits
and on trips to other public agencies." Most importantly, such asso-
ciations offered public outlets for Asian women, as they sought self-im-
provement and social interaction. 26"

As the economy grew in the early twentieth century, the nature of
Asian women's work changed. 27() Many worked in industrial environ-
ments such as factories or canneries. 271 Many also found opportunities
in garment shops, which were particularly attractive because they often

259 Id.
26° Id.
26t Yung, supra note 256, at 70.

252 Id. at 70.
263 Id.

264 Id. at 75.
265 Id.
2661'ung. supra note 256, at 75.
267 Id.
268 Id.
269 Id. at 76-77.
270 Id. at 78.

271 Yung, supra note 256, at 78.
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offered flexible work schedules, and mothers could bring their chil-
dren. 272 In these various environments, however, Asian women could
be easily exploited, as the majority of them still could not speak English
and lacked union protection:mit was common for them to work long
hours for little pay under often unsanitary conditions. 274

Although economic necessity brought Asian women outside the
home, work gave them a new, relative sense of freedom, accomplish-
ment and camaraderie. Despite often being exploited, Asian women
made new acquaintances and gained exposure to new ideas. 275 At the
same time, however, Asian women were far from being fully emanci-
pated, still trying to free themselves of past social restraints. Nonethe-
less, they had come a long way, beginning as indentured prostitutes
and isolated wives but becoming involved, active and productive con-
tributors to their communities.

C. Ongoing Discrimination: Positive Perceptions, Harmful Effects

After the war years, the pattern and composition of Asian immi-
gration changed, affecting the Asian female presence in America.
Under the amended 1945 War Brides Act, American servicemen
brought a great number of Chinese, Japanese, Korean and Filipino
women into the country. 27" In the 1950s and 1960s, Asian immigrants
came not as physical laborers but as highly-educated intellectuals, most
of them from well-to-do families.'" In contrast to the earlier Asian
immigrants, these men and women sought work in universities, re-
search laboratories and private industries. 278 The war changed the
fortunes of Asians between 1941 and 1965. 27" Although times still re-
mained uncertain, Asian Americans worked hard without complain-
ing.280 Asians continued to toil in this manner and managed to survive
until renewed immigration after 1965 brought new energy and chal-
lenges to their communities. 281

The stereotypes of Asian immigrants, who were originally thought
of as replacements for other "less industrious" minorities, set the stage

272 Id. at 79.
'‘Z73 Id.
27.1

275 Id.
271 ' CHAN, supra note 180, at 140.

277 TA KA KI, supra note 172, at 420-21.

271'1 CALAN, supra note 180, at 141.
275 Id.

26') Id at 142.
281 Id.



July 1996]	 INTERSECTIONALIFY THEORY AND TITLE VII 	 797

for their present characterization as hard-working superachievers. 282 In
more recent times, the diligence of well-educated Asians has contrib-
uted to today's celebration of them as the "model minority." 283 The
media have continually run special news segments on Asian Americans
and their success."' NBC Nightly News, The McNeil/Lehrer Report and
60 Minutes have all presented stories on Asian Americans' achieve-
ments. 285 U.S. News & World Report, Time and Fortune have also fea-
tured reports on Asian Americans' achievements; the New Republic
named "The Triumph of Asian-Americans" as "America's greatest suc-
cess story."289

The image, however, has been extensively discussed, debated and
critiqued as myth.287 In a comparison of incomes between Asians and
whites, at first glance, Asians might seem to fare better. 298 Nonetheless,
the higher incomes overall do not reflect the fact that Asian Americans
are concentrated largely in states such as California, Hawaii and New
York, which have higher incomes as well as higher costs of living than
the national average."" The single statistic also fails to account for the
fact that Asian families usually have more persons working than do
white fatnilies. 2m

Reported income levels alone, thus, fail to indicate that Asian
Americans have not reached equality. 29 ' In fact, despite that they have
acquired more education, on average, Asian Americans only earn com-
parable incomes to whites. 2"2 Moreover, there is a structural problem
in the income inequality. 2"" Asians tend to be located in the labor
market's secondary sector, where wages are low and promotional pros-

2132 See Chew, supra note 23, at 32; Wu, supra note 185, at 230.
2" See Wu, supra note 185, at 238.
2" TAKAKI, supra note 172, at 474.
2"S Id.
286 Id

2" See, e.g., DANIELS, supra note 172, al 317-44; TAttAxt, .supra. note 172, at 474-84; Chew,
supra note 23, at 32; Won Moo Flurit & Kwang Chung Kim, The 'Success' Image of Asian Americans:
Its Validity and Its Practical and Theoretical Implications, 12 Ertotic & RACIAL STUD. 512, 513-33
(1989); Osajima, supra note 22, at 165-73,

TAKAKI, supra note 172, at 475.
289 Id.

29° Id.
291 id.

292 Id, For instance, in 1980, the mean personal income 6w white men in California was
$23,400. Id. Although ,Japanese Men earned a comparable income, they did so only by procuring
17,7 years of education to 16.8 years for white men twenty-four to twenty-five years old and by
working more hours then white men (2160 compared to 2120 hours For white men in the same
age category). Id. In reality then, Japanese men still lag behind Caucasian men. Id. Korean,
Chinese, Filipino and Vietnamese men's incomes show even greater disparity. Id.

293 TAKAKI, supra note 172, at 476.
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pects are minimal:294 Some are found in the primary sector but remain
in low level positions, facing a "glass ceiling" when pursuing positions
of executive leadership and decision-making. 2"" The same companies
that pursue Asians for technical jobs might pass them up for manage-
rial and executive positions.""' Nevertheless, Asians continue to be seen
as a group that has achieved economic success, relative to other mi-
nority groups. 297 This perception, in turn, leads many to believe that
Asians do not face discrimination. 2"' The model minority myth persists
and adds to the list of Asian stereotypes.

When a racial group is stereotyped, even though the stereotype
may be considered by some to be positive or complimentary, there may
nevertheless be harmful effects."'" For example, some point to the fact
that the model minority image highlights the perceived economic
success of Asians in American society, and this perpetuates race-based
discrimination."" Such a stereotype pits other minorities against Asian
minorities, allowing a white majority to play the minorities off of each
other."' The stereotype also fosters the belief that Asians are perhaps
too successful and are therefore undeserving of protection on the basis
of race."' Some believe that Asians have successfully assimilated into
the mainstream of American society." 3 This is appealing to many be-
cause they prefer to think that the American social system is a prop-
erly-functioning meritocracy and does not impede the progress of
those who are capable and willing to work hard to do well. 304 This often
implies that all Asians are economically successful and socially accepted
into the mainstream."' The simplified characterization of Asians has
actually obscured understanding of the group and has promoted racist

294 Id .
295 Id.

296 Id. at 476; see also Ronald Chin, Asian Americans in Corporate Organizations, in A Loox
BEYOND	 MOOEI. MINORITY IMAGE: CRITICAL. ISSUES IN ASIAN AMERICA 58,58-60 (Grace N.1111

ed., 1989).
297 Hurh & Kim, supra note 287, at 528-31.
29sChew, supra note 23, at 6; see also Neil Gotanda, Asian American Rights and the "Miss

Saigon Syndrome," in ASIAN AMERICANS AND THE SUPREME COURT: A DOCUMENTARY HISTORY

1087,1088 (Ilyung-chan Kim ed., 1992) (describing the denial of the existence of racism against
Asian Americans as the "Miss Saigon Syndrome").

299 Hurh & Kim, supra note 287, at 528-31.

"() Id. at 530.
391 See Chew, supra note 23, at 70-75.
3°2 Huth & Kim, supra note 287, at 528.
502 Chew, supra note 23, at 6.
340 /d. at 24.
'Id. at 24-25.
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images centered on ill-founded beliefs that Asians are universally suc-
cessful.s0"

The reality, however, is that Asians suffer from discrimination that
may be quantitatively and qualitatively different from that suffered by
other minority groups."' Many non-Asians remain unaware of the
current discrimination and its connection to the historical treatment
of Asians since their arrival in America.'" Even those who are aware of
the history often fail to see the association between the past treatment
of Asians and the ongoing problems that continue to plague them."

Various other stereotypical beliefs contribute to the misunder-
standing of Asians. For example, sonic people assume that Asians have
uniform experiences."'" Others presume that all Asians are generally
nonassertive and lack the aggressiveness required in administration."
Non-Asians are not likely to witness the actual discriminatory experi-
ences of Asians, and many acts of racism might even be considered
unconscious.' 2 These stereotypes have caused more than just psycho-
logical or economic harm—they have contributed to the frequent
occurrence of hate crimes against Asians."'" Incidents of hate crimes
demonstrate the reality that continued anti-Asian sentiment, induced
by economic realities and deeply-rooted racism, persists in American
society.'"

For example, in Jersey City, the home of 15,000 Asian Indians, a
hate letter published in a local newspaper read:

We will go to any extreme to get Indians to move out of jersey
City. If I'm walking down the street and I see a Hindu and
the setting is right, I will just hit him or her. We plan some of
our more extreme attacks such as breaking windows, breaking
car windows and crashing family parties. We use the phone

:""' N. at 25.
:Mr7 Chang, supra note 19, at 1247.
3"8 Id. at 1251.
"
mu Chew, supra note 23, at 25.
511 David Sue et al., Nonasserliveness of Asian Americans: An Inaccurate Assumption?, 30 J. ot:

Couissalisc; Psviiitoi.ouv 581, 581 (1983); TAKAia, supra note 172, at 47(3.
112 See Charles R. Lawrence 111, The Id, the Ego, and Equal Protection: Reckoning with. Uncon-

scious Racism, 39 STAN. L. REV. 317, 322, 340 (1987).
313 }-lurh & Kim, supra note 287, at 529-30; U.S. COMM'N oN Ctvtt. Runrrs, supra note 21,

at 22-23.
314 U.S. COMM'N ON CIVIL RtcaIts, supra note 21, at '25-48; Toinq Ism, Contemporary

Anti-Asian Activities: A Global Perspective, in ASIAN AMERICANS: COMPARATIVE AND GLOBAL, PER-

sPEcTivEs 123, 123-24 (Shirley Hune at al. cds,, 1991); Chang, supra note 19, 01 1255.
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book and look up the name Patel. 1-lave you seen how many
there are? ' 1 '

The letter was written by the "Dotbusters," an unkind reference to
the bindi some Indian women wear as a symbol of sanctity; there
have been some actual attacks, including verbal harassments, egg
throwing and serious beatings.'" 6

One of the most serious offenses against the Asian community
took place in 1982, in Detroit. 3 " Vincent Chin, a young Chinese Ameri-
can, went with two friends to a bar to celebrate his upcoming wed-
ding.318 Two white autoworkers, referred to him as a lap" and shouted,
"It's because of you motherfuckers that we're out of work." 319 The two
men smashed Chin's skull, beating him to death with a baseball bat. 32 '
The court accepted a guilty plea to manslaughter and sentenced each
to three years' probation and fined each up to $3,780."21

Other examples of anti-Asian violence are too numerous to de-
scribe, and countless instances go unreported. 322 Beginning in the early
1980s, incidents of violence, including physical assault, harassment,
vandalism and anti-Asian racial slurs, were reported to the U.S. Civil
Rights Commission and to state and local civil rights bodies. 323 The
Commission concluded that "the issue of violence against Asian Ameri-
cans is national in scope."324

Ultimately, the factor which may most influence the treatment of
Asians in American society is the difference in physical features, which
long ago invoked a sense of Asian inferiority among whites. 325 The
identity of Asians, including those born in America, encompasses dis-
tinctive skin tones, as well as other characteristics that many consider
"fbreign."326 Asians often field questions and comments on first en-
counters such as, "Where are you from?" or "You speak English without
an accent."327 Stereotypical images of race then, also conjure up images

515 TAKAKI, supra note 172, at 481.
air Id. at 482.
:117 /d. at 981-82.
318 Id. at 481.
:u9m,
320 TAKAK1, supra note 172, at 482.
321 Id. at 982.
322 CHAN, supra note 180, at 175; see Chew, supra note 23, at 18-24.

5" Cm IAN, supra note 180, at 175.
52 ' Id.; see also Yen Le Espiritu, ASIAN AMERICAN PANETIINICITY: BRIDGING INSTITUTIONS AND

IDENTITIES 134-60 (1992); Ishi, supra note 314, at 1'23-35.
525 Chew, supra note 23, at 19.
52fi Gotanda, supra note 298, at 1095.
527 Id. at 1096.
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of foreign identity, and Asians may he subject to bias based on both
race and national origin." 8

In popular culture, too, Asians conjure up distinct images:

Asians were bit players, extras with buck teeth and pigtails
on TV shows like Bonanza and Kung Fu. We were Charlie
Chan, Mr. Moto, and Joe Jitsu. . We were not real, but
cartoons and caricatures, sideshows and servants, jokes in a
Jack Nicholson movie and ciphers of the mainstream culture
contributing nothing generative and original on our own, but
adding "spice" to the melting pot. If we emerged at all, we
had before each of us a mask of the dehumanized and stereo-
typed image of Asians in our American culture. Slanted eyes,
simian features, servile personalities." 29

Specific and persistent characterizations by outsiders is even more
complicated and invidious in the case of Asian women.

D. Stereotypes and Peraptions of Asian Women

Asian women face many of the same obstacles as Asian men, but
they may face additional discrimination because of stereotypes and
perceptions that are unique to Asian women."" The roots of stereo-
types of Asian women lie in the historical image of the Chinese pros-
titute and the slave girl of the nineteenth century, as well as in the
more modern images of Asian women acting as sexual servants to
soldiers in Asian wars.`S 1 Some continue to see Asian women in this
light; they translate the images into the conclusion that Asian women
are ideal for the domestic sphere and would thus make perfect wives.'"
As a result, Asian women are commonly characterized as passive and
repressed. 333

Popular culture contributes to and reinforces such images of Asian
women. 334 One author notes that images of Asian women in commer-
cial media have remained consistently one-dimensional and arc thus
simplistic and inaccurate portrayals. 335 Two common Asian female

32" Gf. Perea, supra note 21, at 833.

329 Hong°, supra now 178, at xxiv.
33"EAther Ngan -Ling (Um, The Deoelopmeni ufFemini.st Consciousness Among Asian American

Women, 1 GENnEtt & Socnt,TY 284, 288, 290-92 (1987).
331 Id. at 288.
:in

333 Id. at. 291.

33.1 	Tajima, supra note 2.5, at 3(19.
33 r, •ajitna, supra note 25, at 309.
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stereotypes can be described as "Lotus Blossom Baby," a demure, di-
minutive type, and "Dragon Lady," a devious and more wicked charac-
ter. 336 These conceptions of Asian women make real Asian women seem
interchangeable and definable solely by their appearances."'

Asian women in the media may have greater appeal to the Ameri-
can mainstream when they exhibit classic stereotypical characteristics.
For example, M. Butterfly, which won the Tony Award for the best.
American play of 1988, told the story of a French diplomat who falls
in love with a male Chinese opera singer impersonating a woman.n8
Some have accused the playwright, David Henry Hwang, of catering to
the taste for Oriental exotica on the part of white Americans.") Others
defend the work as Hwang's vehicle for making certain statements
about imperialism, racism and sexism. 34° In either case, however, the
enormous success of the work still relied on burdensome Asian stereo-
types and at least some level of passive acceptance of the images.

Aside from classic stereotypes, Asian women have been noticeably
absent from the mainstream of American culture."' One commentator
observes that Asian women rarely appear as "union organizers, di-
vorced mothers fighting for the custody of their children, fading movie
stars, spunky trial lawyers, or farm women fighting bank foreclo-
sures."3" The invisibility of Asian women makes it difficult for them to
be accepted as everyday people in America. 313

Only recently have Asian female characters, written about by Asian
women themselves, begun to emerge as complex and fascinating.TM4
The female characters in Maxine Hong Kingston's The Woman Warrior:
Memoirs of a Childhood Among Ghosts, while abused, are resourceful
people who find ways to transcend the circumstances of their lives. 345
In Veline Hasu Houston's 1985 trilogy, Asa Ga Kimashita, American
Dream and Tea, Japanese war brides break traditional boundaries and
conquer enormous difficulties to survive in strange, new environ-

336 id.

337 Id. Tajima describes the Lotus Blossom Baby as a sexual-romantic object, an "Oriental

flower" who is utterly feminine, delicate, and a welcome respite from the often independent

American counterparl. Id.
333 CHAN, supra note 180, at 184.
339 Id.
340 id.

SiipM note 25, at 314.
342 ,rd.

343 See id.
344 CI IAN, supra note 180, at 184.

345 1d.; MAXINE HONG KINGSTON, THE WOMAN WARRIOR: MEMOIR OF A GIRLHOOD AMONG

IOSTS (1976).
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ments. 34" In Clay Walls, by Korean American novelist Kim Ronyoung, a
wife and mother ruins her eyes doing embroidery to support her family
after her husband's gambling debt wipes out the family's savings.TM 7 Her
character nevertheless retains her dignity and teaches her children to
be proud of who they are."' Amy Tan, in The Joy Luck Club, strips layers
of the intertwined lives and complex personalities of four Chinese
immigrant women and their daughters. 34° The emergence of such
literature is exciting but still quite limited.

Unfortunately, it is not these images, but rather the stereotypical
ones that persist stubbornly, which seem to pervade the societal psyche
and make it difficult for Asian women to progress in the workplace.""
Some note that minority women are referred to as "twofers" because
they fulfill two equal opportunity employment categories."' The label
then undermines their credibility on the job, and Asian women, as well
as other women of color, end up being showpieces for compliance with
equal opportunity regulations, rather than serious contenders for up-
per-level management positions.352

In addition, some commentators believe Asian women are less
equipped to handle discrimination based on race and gender than
women of other races.;"' First, Asian women may find that the small
number of other Asian women in a workplace impedes their joining
informal networks of co-workers on the job; thus, they may suffer from
isolation because they do not have ready access to support and advice
from mentors or women experiencing similar difficulties."' Second,
Asian women, especially immigrants, may be less well-informed about
their rights in the workplace or may be thought of as culturally condi-

346 00AN, .supra note 180, at 184-85; VELINE lIASU HOUSTON, AMERICAN DkEnst (1987);

V1;1,IN1 HASU HOUSTON, ASA GA KIMASHITA (1985); VELINE. HAM.; HoLISTON, TEA (1988).
1147 KIM RoszYouNG, CLAY WALLS (1990); see CI IAN, supra note 180, at 184-85.
3 '1H RONYOUN0, SUpra note 347; see CIIAN, Sttpra note 180, at 184-85.
349 Amv TAN, rrnoor LUCK CLUB (1989); ,see ClIAN, supra flute 180, at 184-85; see also Carolyn

/yon Lee, in ASIAN AMERICAN EXPERIENCES IN 'rite UNITED STATES. ORAL HISToRIES OF Fut.s . r
To FOURTH GENERATION AMERICANS FROM CHINA, 'I'llE PHILIPPINES, JAPAN, INDIA, THE PACIFIC

ISLANns, VIETNAM AND CAMRODIA 132 (Joann Faltrig jean Lee ed., 1991).
35° Deborah Woo, The Gap Between Striving and Achieving; The Case of Asian American

Women, in MAKING WAVES: AN ANTI101,0CY OF Mal:INDS DV AND Munn' ASIAN AM ERICAN WOMEN

185, 185, 192-93 (Asian Women United of California ed., 1989).
551 Keith L. Alexander, Management: Minority Women Feel Racism, Sexism Are Blocking the Path

to Management, WALL ST. J., July '25, 1990, at III.

352 Id. Alexander quotes one professor as saying; "being a twofer doesn't give you legitimiza-
tion, doesn't. give you a voice or power and doesn't move you up." Id.

353 U.S. COMM'N ON CIVIL RIC:11'1'S, supra note 21, at 153; Alexander, supra note 351.
354 Alexander, supra note 351, at B1; U.S Comm'N ON CIVIL RIGIITs, supra note 21, at 153.
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tioned not to complain about mistreatment. 355 These beliefs may lead
others to discriminate more readily against Asian women. 35 fi

Many are quick to note that, as compared to other groups, Asian
women have a low unemployment rate. 357 However, like Asian men,
their jobs are disproportionately distributed in low wage and low mo-
bility occupations such as machine operators and fabricators."" One
study demonstrated that although Asian women have been relatively
successful in obtaining jobs in professional positions, they have not
been as successful in moving to managerial roles. 359 The same study
indicated that, although proportionately there are twice as many Asian
women college graduates as white women, their income levels are
nearly the same.3€6 In contrast, when Asian women and Asian men have
the same levels of education, there is a great disparity in incomes
between Asian women and Asian men.'" 1

Thus, the unique discrimination Asian women face translates into
tangible economic and social effects:"' 2 Therefore, unless the underly-
ing discrimination is first recognized and then eliminated, these in-
equalities will continue to persist."''" It is interesting that discriminatory
images of Asian women have been perpetuated by people other than
Asian women themselves. As they are now beginning to gain public
voices, it is partially incumbent upon them to speak out in order to
inform American society as to who they really are. At the same time,
however, unless there is a willing listener, their voices will fall upon
deaf ears. It is important, therefore, to recognize Asian women's abil-
ity to define themselves, to escape the constant stereotyped past and
to establish their permanence in all aspects of American society, in-
chiding the employment context. Intersectionality theory offers one
method of accomplishing the necessary first step of recognizing the
unique nature of discrimination toward Asian women. 364

355 U.S. Costst'sr ON CIVIL. Atom's, .supra note 21, at 153.
nr, Id.

357judy Chu, Serial and Economic Profile of Asian Pacific American Women: Los Angeles County,
in REFLECTIONS ON SHATTERED WINDOWS: PROMISES AND PROS l'ECTS FOR ASIAN AMERICAN STUD

IEN 193, 200-01 (1988) (based on 1980 U.S. Census figures); 'ACK), supra note 350, at 192-93.
nti Chu, supra note 357, at 200-01; Woo, supra note 350, at 192-93.
359 Uhl], supra note 357, at 202; see also Woo, supra note 350, at 192.
16" Chu, supra note 357, at 203. The median income for Asian Females in Los Angeles County

in 1980 was $12,293 as compared to $12,223 for white females. Id.
5! Id. The median income (Or Asian men was $17,896. Id.

:512 Id. at 204; WOO, supra note 350, at 186.
3113 See Chow, supra note 330, at 286.
164 Id. at 290, 292.
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V. THE THEORY OF INTERSECTIONALITY AND TITLE VII

For women of color, race and sex coexist in their identities, and
various authors have noted that it makes sense to consider the impact
of the two together, rather than as separate defining traits. 3"5 The
theory of intersectionality considers those situated at the crossroads of
identity factors; thus far, scholars have most often discussed women of
color at the intersection of at least race and gender factors. 36"

The intersectional experience is impossible to derive from pre-
vious gender dialogues and race dialogues. 367 Because most feminist
thought focuses on the experience of white women, and racial discus-
sion largely ignores gender issues, women of color tend to be margi-
nalized in both schools of thought. 3'"3 Although the proponents of
intersectionality call for a re-centering of ideas and inquiries using the
perspective of women of color, the concept of and dialogue regarding
intersectionality is not meant to polarize the ongoing gender and racial
debates. Rather, it is meant to broaden the discussion to include a
wider perspective.•

Various authors note that Title VII fails to address issues pertinent
to women of color because it has been interpreted in a manner that
fails to recognize the intersectional experience in employment dis-
crimination. 37° For example, employers may act on racial stereotypes
that make women of color more likely to be the targets of sexual
harassment, 37 ' or they may use particular "racialized sexual hostility" or
"sexualized racial hostility."572 When conduct is overtly sexual in nature,
courts have tended to characterize the discrimination as sexual harass-
ment and have difficulty conceiving of an underlying racial motivation
for the act. 373 It has been difficult for courts to incorporate and account

365 Crenshaw, supra note 2, at 140; Castro & Corral, supra note 7, at 160.
366 Abrams, supra note 11, at 2481; Crenshaw, supra note 2, at 140; Winston, supra note 7, at

796-97.
367 Kimberle Williams Crenshaw, Beyond Racism and Misogyny: Blank Feminism and 2 Live

Crew, in WORDS THAT WOUND: CRITICAL RACE THEORY, ASSAUINIVE SPEECH, AND *rim F tRs'r

AMENDMENT 111, 112 (1993).

368 Id.
'SW

37°Abrams, supra nolo 1 1, at 2503; Judith A. Winston, An Anti-discrimination Legal Construct
That Disadvantages Working Women of Color, 24 CLEARINGIIHUSE REV. 405, 412 (1 991).

371 Winston, supra note 370, at 412. For example, with Asian women, this might be the
perception that they are less likely to file complaints. See supra notes 285-88 and accompanying
text.

37'2 AbraMS, SUPTa note 11, at 25(11 ("Terms like nigger hitch or Buffalo Butt are unlikely ever
to be used against either black men or white women • • ..").

373 Winston, supra now 7, at 797.
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for the interaction of more than one factor, and they have frequently
adopted requirements that force plaintiffs to choose between the racial
discrimination claim or the gender discrimination claim at the plead-
ing stage, which often results in findings that there was no discrimina-
tion."' In addition, as some courts begin to acknowledge multi-fac-
tored claims, judicial opinions have failed to elaborate adequately on
intersectional discrimination in a manner that clearly conveys the
scope of protection that Title VII affords. 875

Because commentators feel that Title VII in its present state is
inadequate to deal with many aspects of discrimination that tradition-
ally disempowered groups face, they have made various proposals to
enable redress for different forms of discrimination.37t' For example,
one proposal would add the phrase "or any combination thereof" to
the text of Title VII to make it more inclusive.'" This would explicitly
allow the combination of factors. 378 Another proposal suggests adding
the terms "ancestry" and "ethnic traits" to the list of enumerated
factors to address national origin discrimination more adequately." 9
Finally, one professor conceives of a broader vision that requires
the dominant perception of Title VII to be replaced with alterna-
tive understandings of discrimination to respond to intersectional
claimants.'"

VI. THE COMPLEX EXPERIENCE OF ASIAN WOMEN IN EMPLOYMENT
DISCRIMINATION: RECOGNIZING THE INTERSECTION OF FACTORS TO

PROVIDE ADEQUATE REDRESS FOR VIOLATIONS OF TITLE VII

In the years since the enactment of Title VII, Asian women have
not had a great deal of success with their intersectional claims for two
main reasons. First, courts have been slow to accept the theory of a

374 See supra notes 61-70,82-90,101-106,111-16,123-39 and accompanying text.
575 Abrams, supra note 11, at 2482; see also supra notes 91-106,117-22 and accompanying

text.
576 See infra notes 377-80 and accompanying text.
577 Castro & Corral, supra note 7, at 172. Under this proposal, 42 U.S.C. § 2000e-2(a) (1)

w(mid read: "It shall he an tinlawfid practice for an employer--(1) to fail or refuse to hire or to
discharge any individual, or otherwise to discriminate against any individual with respect to his
compensation, terms, conditions, or privileges of employment, because amid] individual's race,
color, religion, sex, or national origin or any combination thereof" (emphasis added). See id.

378 Id.

579 Perea, supra note 21, at 860-61. Perea's version would end Iblecause orsuch individual's
race, color, religion, sex, national origin, ancevIty, ar ethnic trait.k." Id. (emphasis added). He would
also add a new section to define "ethnic traits": "The term 'ethnic traits' includes, but is not
limited to, language, accent, surname, and ethnic appearance." Id. at 861.

38(1 .AbraMS, supra note II, at 2538-39. Abrams discusses four assumptions underlying current
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combined claim. 38 I Even when courts seem to be seriously considering
an intersectional claim, they demonstrate either an unwillingness to
address the issue fully, or they display inherent biases that perpetuate
the current inadequate understanding of Asian women. 382 Thus, future
courts have little guidance and insufficient frameworks for evaluating
intersectional claims. 383 Until courts have established enough prece-
dents to place intersectionality theory within the common under-
standing of Title VII, Asian women will have difficulty bringing claims
based on the entirety of their experiences.

Second, courts are only partly responsible for the slow recognition
of intersectional claims under Title VII. Plaintiffs' attorneys have con-
tinued to bring single-factor claims where an intersectional one might
better suit their clients' experiences. 384 One cannot expect judges to
recognize and accept intersectional claims on their own; attorneys
must guide the courts with properly pleaded and argued multi-factored
claims.

A. Reluctance to Accept the Intersectional Claim

Because the purposes of Title VII are broadly defined, courts have
the opportunity to incorporate intersectionality theory to recognize
Asian women's combined claims of race, sex and national origin dis-
crimination.asa The Supreme Court has stated that the purpose of Title
VII is to eliminate all artificial, arbitrary and unnecessary barriers to
employment "that operate invidiously to discriminate on the basis of

Title VII doctrine and two changes needed in order to modify the assumptions. Id. cn 2526, 2527.
The assumptions are that (I) that protected traits are biologically transmitted, (2) that. judgments
must be applicable to an entire group before they arc considered discriminatory, (3) that
discrimination cannot occur between members of the same group, and (4) that discrimination
is specific to the workplace and distinct from broader social patterns. Id. at 2526. The two changes
Abrams advocates relate to: 1) the nature and opinion of discriminatory judgments and 2) the
characteristics that statutory categories are intended to protect. Id. at 2527.

3H1 Sfe SUPra totes 61-70, 82-90, 101-106, 111-16, 123-39 and accompanying text.
382 See Chaddah v. Harris Bank Glencoe-Northbrook, N.A., 65 Empl. Prac. Dec. (CCH)

11[ 43,206 (N.D. Ill. 1994); Fang-Hui Liao v. Dean, 658 F. Supp. 1554 (N.D. Ala. 1987).
3" See Chaddall, 65 Etnpl. Prac. Dec. 43.296 (intersectional claim decided on single-fin:tor

basis); Lee v. Walters, 1988 WL 105887 (E.D. Pa. 1988) (intersectional claim decided on basis of
national origin); Liao, 658 F. Supp. at 1554 (intersectional claim decided on alternate grounds);
Lim v. Citizens Say, & Loan, 430 E Stipp. 802 (N.D. Cal. 1976) (intersectional claim denied based
on presence of Asian men and white women in employer's worldbrce).

"4 See Hong v. Chiklren's Memorial Hosp., 993 E2d 1257, 1259 (7th Cir. 1093) (Korean
American woman who experienced intersectional discrimination filed Title V11 claim based only
on national origin discrimination),

' See Griggs v. Duke Power Co., 401 U.S. 424, 431 (1971); Scarborough, supra note 16, at
1473.
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racial or other impermissible classifications."• 8" Courts have also con-
ceived of Title VII as a remedial statute to be liberally construed in
favor of the victim of discrimination, and courts have great discretion-
ary power to interpret and apply 4. 387 In order to address adequately
the totality of Asian women's employment experiences, recognition of
interesectional claims is not only possible—it is essentia1. 388

Courts have been slow to accept the theory of the combined claim
because the statute does not explicitly state that a plaintiff may bring
an action on the basis of simultaneous, multiple claims. 389 Yet the
legislative history excluding the word "solely" from the text of the
statute bolsters the argument that Congress expressed its desire to have
the terms interpreted inclusively."' Indeed, the courts in jefferies and
Lam realized that interpreting the statute exclusively would leave mi-
nority women without a remedy."' Courts' willingness to deny the
claims of Asian women where Asian men and white women are repre-
sented in the workforce demonstrates this reality.

When the court in Chaddah stated that the plaintiff failed to prove
that white women who were promoted ahead of her were less qualified
than she, or that there were few or no Asian hank officers, it engaged
in an overly simplistic analysis of multiple claims. 392 This division of
claims is reminiscent of some of the early black women's claims, such
as in DeGraffenreid, where the court equated black women's experi-
ences with those of white women and black men. 393 The DeGraffenreid
court. expressed concern that by recognizing black women's claims as
distinct they would open the door to the creation of special sub-cate-
gories under Title V11. 394 In all likelihood, courts such as the one in
Chaddah continue to consider a category of Asian women to be a
"super-remedy."'" Yet courts must come to realize that the combination
of elements does not give Asian women any greater redress than it does

386 Griggs, 401 U.S. at 431.
''417 Scarborough, SUPT.!? note 16, at 1473 (citing cases).
5m See Lam v. University of Haw., 40 F.3d 1551, 1554 (9th Cir. 1994); Chow, supra note 330,

at 292.
389 See 42 U.S.C. § 2000e-2(a) (1) (1988); DeGraffenreid v. General Motors Assembly Div., 413

F. Supp. 142, 143 (E.D. Mo. 1976).
sal See supra notes 56-57, 75-76 and accompanying !ext.
391 SeeJefferies v. Harris County Community Action Ass'n, 615 E2d 1025, 1032 (5th Cir. 1980);

Lam, 90 F.3d at 1562.
392 Chaddah, 65 Empl. Prac. Dec. (CCH) t 81,315.
3" DeGraffenreid, 413 F. Supp. at 144-45.
3" Id. at 143.

395 See Charldah, 65 Elm)]. Prac, Dec, (CCH) 1 81,315; cf. DeGraffenreirl, 413 F. Supp. at 143.
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to Asian men or white women. Rather, it merely allows Asian women
to define more clearly their unique experiences. 396

Even in cases where plaintiffs bring multi-factored Title VII claims,
courts may refuse to perform an analysis of the interaction of these
factors. 397 Notably, in Lee, where the Equal Employment Opportunity
Commission performed such an analysis and found race and sex dis-
crimination, the court decided to dispense with the agency's report
and gave only a footnote justifying its action, stating that the weight to
be given the report was within the trial judge's discretion. 3t18 Thus,
although the court found that Lee was discriminated against on the
basis of national origin, it did not consider the interplay of the other
factors. The court followed similar reasoning to the DeGraffenreid and
Chaddah courts, remarking in a footnote that there was no evidence
of anti-female or anti-Asian animus. 309

In other situations, courts show a willingness to entertain a com-
bined claim, but they may demonstrate a failure to fully address it. 490
For example, although the court held for the Asian female chemist in
Liao, it did so using language that did not directly address the inter-
sectional claim."' The Liao court stated that the plaintiff claimed
"sexual and/or racial discrimination." 1°2 The court never examined the
particular discrimination that occurred to see whether it was actually
sexual, racial or a combination of the two.' 1° Instead, the court held
for the plaintiff based on an affirmative action program, which the
defendant had violated.'"'' To center the discussion on the program
instead of the nature of the discrimination appeared to be an easier
method of finding for the plaintiff without delving into the actual
combined claim.405

Courts' inadequate understanding of the intersection of factors
affecting Asian women has sometimes led them to conclude that clear

"'Chow, supra note 330, at 202.
"See Lee, 1988 WL 105887, at n.7.
3"8 Id. at *4 & rt.9.
599 Id. at *7 o.7; see also Chaddah, 65 Empl. Prac, Dec. (CU) 11 81,315; DeGraffenreid, 413 F.

Stipp, at 144-45.
-1 °° See. Liao, 658 F. Stipp. at 1554.
1° 1 See id. at 1561.
402 See id. at 1554.
4"See id. at 1561.
40.1

4°5 See Liao, 658 F. Stipp. at 1561 ("[T]here is no need lOr this court to determine whether
or not TVA's decision to terminate Dr. Liao was impermissibly or directly motivated by her race
and/or sex.").
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discriminatory conduct is beyond the scope of Title VII's protection.'"
For example, in Chaddah, the court was willing to tolerate a certain
degree of discrimination that, on its face, fell within Title VII's pro-
tected factors. 4 °7 In its analysis, the court remarked:

The harassment of plaintiff involves several comments regard-
ing her pronunciation, three derogatory comments about
foreigners or orientals [sic], and a comment that plaintiff
would "lit right in with working women in China who worked
in the fields with sleeves and pants rolled up."

Mocking of an employee's accent is not actionable racial
harassment and is insufficient to sustain a claim of racial
harassment. . . Such comments would not affect a reason-
able person's work performance nor would a reasonable per-
son perceive such a work environment as being hostile.'"

The justification of the remarks clearly devalues the Asian
woman's experience. It is not clear from the court's analysis exactly
how many discriminatory comments a plaintiff would have to endure
in order to be "affected."4°9 If the court had used an intersectional
framework, it might not have dismissed the incidents so lightly. Rather,
the comments would have been essential in the examination of a
multi-factored claim.41 "

Looking at the varying outcomes of Chaddah, Lee, Liao and Lim,
a future court has virtually no guidance in addressing discrimination
facing Asian women.'" These decisions do not provide any insight into
understanding the complex interaction of elements involved in an
Asian woman's experience.'" 2 Asian women experiencing various simul-
taneous forms of discrimination are thus left with inadequate remedies
under these interpretations and applications of Title VII. 4"

" See Chaddah, 65 Empl. Prac. Dec. (CC1-1) 11 81,314.
07 id .
, I1V4

409

cf Crenshaw, supra note 2, at 140.
4 " See Chaddah, 65 Empl. Frac. Dec. (CCII) 1 43,296; Lee, 1988 WL 105887; Liao, 658 F.

Stipp. 1554; Lim, 430 F. Stipp. 802.
412 See. Chaddah, 65 Empl. Pnic. Dec. (CG1-1) 1 43,296; Lee, 1988 WL 105887; Liao, 658 F.

Stipp. 1554; Lien, 930 F. Stipp. 802.
4" See Jefferies, 615 F.2d 1025; Lam, 40 F.3i1 1551.
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B. Pleading and Arguing the Intersectional Claim

Clearly, intersectional claims will not succeed unless they are prop-
erly pleaded and well-argued. Plaintiffs' attorneys must be sure to
recognize the intersectionality of factors and must not limit the descrip-
tion of their clients' reality by channeling discrimination into a single
category when it most likely cannot be fully attributed to race, sex or
national origin exclusively. 4 " If attorneys present claims based on a
single factor they will encourage courts to evaluate their clients under
standards that oversimplify their experiences.

The Lam case is the best model for Asian women's intersectional
claims thus far because it recognizes the existence of discrimination
specifically based on race, sex and national origin in combination.` 15
For Asian women, this is an important model to follow because discus-
sions of intersectionality theory have focused primarily on the combi-
nation of race and sex. 41 " National origin discrimination is an essential
factor to consider in Asian women's cases because of the tendency to
confuse or equate race and national origin. 417 The idea of "foreignness"
that accompanies an Asian appearance may be overlooked if the na-
tional origin factor is excluded.

The Ninth Circuit in Lam and the Fifth Circuit in jefferies have
been forerunners in accepting the concept of intersectional claims
and have carefully highlighted the unique experiences of women of

Attorneys should follow the jefferies and Lam models when
pleading and arguing in an effort to place intersectionality theory
within the common understanding of Title VII. If other courts, such
as the one in DeGraffenreid, choose to reject the concept of an inter-
sectional claim, a Supreme Court ruling on intersectionality under
Title VII would be necessary to protect the interests of multi-factored
claimants. In the absence of a statutory amendment explicitly making
the factors listed in Title VII inclusive, Asian women are left with no
sure means of redress for intersectional violations of Title VII.

414 See Hong v. Children's Memorial Hosp., 993 F.2d 1257, 1259 (7th Cir. 1993) (Korean

American woman who experienced intersectional discrimination filed Title VII claim based on

national origin discrimination only).

415 See Lam, 40 F.3d at 1554, 1562.

4111 See, e.g., Crenshaw, supra note 2, at 140; Winston, supra note 7, at 777; Scarborough, supra

note 16, at. 1457.

417 See Perea, supra note 21, at 833.

41R See Lam, 40 F.3d at 1562; jeffeties, 615 F.2d at 1032.
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The Lam and Jefferies opinions have demonstrated that once
judges come to understand intersectional claims in light of the purpose
of Title VII, they become more amenable to the logical conclusion that
it is impossible to separate the factors that comprise one's identity. 419
These cases incorporate intersectionality theory to aid understanding
of the uniqueness of Asian women's employment experiences. 42° Advo-
cates can use these models to expand existing frameworks to account
for the totality of Asian women's identities.

VII. CONCLUSION

The multiple factors that comprise an Asian woman's identity are
impossible to separate—so too are elements of discrimination that
occur precisely because one is an Asian woman. For Asian women, the
intersection of race, gender and national origin often defines acts of
discrimination in the workplace. Title VII of the Civil Rights Act of
1964 prohibits discrimination on the basis of various factors including
race, sex and national origin. The difficulty that courts have had in
interpreting combined claims may be due in part to historical preju-
dice, stereotypical misperceptions or the challenging nature of under-
standing and applying Title VII to a complex claim. In order to break
down racial, ethnic and gender barriers, there is a great need to
comprehend such claims and provide adequate redress for violations
of the statute. Advocates for Asian women, as well as all women of color,
must strive to expand traditional paradigms in applying Title VII to
truly achieve the protection it was intended to provide.

VIRGINIA W. WEI

.119 SR? Lam, 40 F.3d at 1562; Jefferies, 615 F.2d at 1032.
'12 ' See Lam, 40 F.5(1 at 1562;ft/fit/it's, 615 F.2d at 1032.


