SPECIFIC ACT PROPENSITY EVIDENCE IN
SELF-DEFENSE CASES: A TWO-WAY STREET
OR A DEAD END?

Abstract: In 2005, the Supreme Judicial Court of Massachusetis in Com-
monwealth v. Adjutant announced a new rule of evidence that allows a de-
fendant raising self-defense to introduce evidence of specific acts of vio-
lent conduct that the victim is reasonably alleged to have initiated, when
the identity of the first aggressor is in dispute. Left undecided, however,
was whether a defendant’s choice to take advantage of this new option
would open the door to similar evidence of his or her own violent charac-
ter. This Note argues that Massachusetts should adopt such a two-way
street approach, similar to the treatment of character evidence under the
Federal Rules of Evidence. Such a rule would allow for a more complete
and balanced presentation of evidence to the jury and prevent the prose-
cution from being placed at an unfair disadvantage, while still maintain-
ing important safeguards for the defendant.

INTRODUCTION

In 2005, the Supreme Judicial Court of Massachusetts (the “SJC”)
in Commonwealth v. Adjutant held that when a defendant claims sclf-
defense and the identity of the first aggressor is in dispute, the trial
judge has the discretion to admit evidence of prior specific acts of vio-
lent conduct that the victim is reasonably alleged to have inigated, to
support the defendant’s claim of self-defense.! This marks a substantial
change in the common law rules of evidence in Massachusetts.? Prior to
Adjutant, character evidence was inadmissible for the purpose of show-
ing that the victim was likely to have been the first aggressor.® Rather,
the victim’s prior violent acts were only admissible if the defendant was
aware of such acts at the time of the incident, for the purpose of show-
ing that the defendant was reasonably apprehensive for his or her

1824 N.E.2d 1, 18 (Mass. 2005).

2 See id. at 3.

3 Spe Commonwealth v. Graham, 727 N.E.2d 51, 58 (Mass. 2000); Commonwealth v.
Lapointe, 522 N.E.2d 937, 939 (Mass. 1988); Commonwealth v. Fontes, 488 N.E.2d 760,
762 (Mass. 1986); Commonwealth v. Edmonds, 313 N.E.2d 429, 432-33 (Mass. 1974); PauL
J- L1Acos ET AL, HANDBOOK OF MASSACHUSETTS Evinenck 137 (7th ed, 1999).
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safety.* The court in Adjutant found, however, that evidence of a victim’s
prior violent conduct may be probative of whether the victim was the
first aggressor, and therefore such evidence may be admissible without
regard to the defendant’s knowledge of that conduct at the time.?

In deciding to allow evidence of the victim’s character on the is-
sue of first aggressor, the §JC reasoned that this evidence was impor-
tant for the jury to hear so that they may have as complete a picture of
the altercation as possible before deciding on the defendant’s guilt.
The S]JC noted the traditional hesitancy in Massachusetts to admit
character evidence to prove conduct (“propensity” evidence) because
of its potential for prejudice that might cause the jury to convict a de-
fendant for prior bad acts rather than the crime charged.” The §]C
reasoned, however, that this traditional hesitancy is not applicable to
evidence of the wictim’s character because the victim is not on trial,
and criminal defendants are given greater latitude in admitting ex-
culpatory evidence than prosecutors offering evidence to prove guilt.2

The admission of evidence in accordance with Adjutant presents a
problematic situation in which the jury may hear an incomplete and
imbalanced story, with evidence of the victim’s, but not the defen-
dant’s, prior violent conduct.? The SJC expressly declined to decide
whether the prosecution may introduce evidence of prior violent
conduct initiated by the defendant once the defendant has done so
with respect to the victim.!® The §)JC noted that, at a minimum, the
prosecution can rebut evidence of the victim’s prior violent conduct
with evidence of the victim’s peacefulness; but the court also pointed
out that Federal Rule of Evidence 404(a) (1) was amended in 2000 to
allow for the admission of evidence of the defendant’s character once
the defendant has attacked the victim’s character.!!

This Note argues that the SJC should follow an approach similar
to the Federal Rules and allow the prosecution to introduce evidence
of the defendant’s prior violent conduct on the issue of who was the
first aggressor, once the defendant has done so with respect to the

1 See Adfjutant, 824 N.E.2d at 6; Fontes, 488 N.E.2d at 762; Liacos ET AL., supra note 3, at
138.

5824 N.E.2d at 3.

B Seeid, at 9.

7 See id. at 10 n,14,

8 See id. a1 10 & n.14.

# Segid. at 14 n.19.

10 See Adjutant, 824 N.E2d at 14 n.19.

11 See Fep. R. Evin. 404(a)(1); id. advisory commitiee’s note to 2000 amendment; Adju-
tant, 824 N.E.2d at 14 n.19.
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victim.!2 Part [ of this Note examines the §JC's decision in Adjutant,
explaining its history and reasoning, including some discussion of
character evidence and how it is treated in other states and in federal
court.!$ Part 11 focuses on how Adjutant should be applied in future
cases, specifically the open issue of whether the prosecution should be
permitted to introduce evidence of the defendant’s prior violent con-
duct once the defendant has done so with respect to the victim,'" Fi-
nally, Part 1l argues that in order to present a complete and/or bal-
anced picture of the altercation to the jury and to level the playing
field for the prosecution, the SJC should adopt a two-way street rule
that provides that the defendant opens the door to an attack on his or
her own character by introducing evidence of the victim’s violent
character, and that this can be accomplished without sacrificing tradi-
tional and crucial safeguards for defendants.8

1. CHARACTER EVIDENCE USED TO PROVE FIRST AGGRESSOR

The SJC’s decision in Commonwealth v. Adjutant changed the com-
mon law rules of evidence in Massachusetts to allow a defendant claim-
ing sclf-defense to introduce evidence of the victim's violent character,
from which the jury can infer that the victim was the first aggressor. 8
Because character evidence is generally inadmissible for the purpose of
proving conduct in conformity with one’s character, this creates an ex-
ception to the rule.'” In creating this new exception in Massachusetts,
the SJG had to consider whether such evidence carries enough proba-
tive value on the issue of first aggressor to justify the potential prejudice
inherent in character evidence.® The §JC also had to determine
whether to admit this evidence in the form of specific acts and/or
reputation.!® The defendant in Adjutant had attempted unsuccessfully
at trial to introduce evidence of the victim’s prior acts of violence, and
thus the SJC’s ultimate decision 1o allow evidence of prior specific acts

12 See Frn. R Evin. 404{a) (1); id. advisory committee’s note to 2000 amendment; Adju-
tant, 824 N.E.2d at 14 n.19. The Federal Rules differ from Adjutant in that they allow the
introduction of reputation evidence, and do not allow specific act evidence unless charic-
ter or a trait of character is an essential element of a charge, claim, or defense. See Frn. R.
Evin. 405; 824 N.E.2d at 13-14,

1 See infra notes 16-124 and accompanying text,

14 Spe infra notes 125-149 and accompanying text.

15 See infra notes 150-225 and accompanying text.

16 502 824 N.E.2d 1, 13 (Mass. 2005).

17 See id. at 10 & n.14; infra notes 51-68 and accompanying text.

18 See Adjutant, 824 N.E.2d at 8-11; infra notes 69-89 and accompanying text.

19 See Adjutant, 824 N.E.2d at 11-14; infra notes 90-121 and accompanying text.
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of violent conduct that the victim is reasonably alleged to have initiated
resulted in both a new trial for the defendant and substantial change in
the law of evidence in Massachusetts.20

A. The Facts of Commonwealth v, Adjutant

The story behind the Adjutant decision begins with Rhonda Adju-
tant, an escort for the Newbury Cosmopolitan International Escort
Service.?! In the early morning of September 25, 1999, she went to
the home of Stephen Whiting under the arrangement that he would
pay $175 for a [ull-body massage and one hour of her company.2?
When Adjutant arrived at Whiting’s house, he snorted two lines of
cocaine and told her that he wanted intercourse and believed he had
paid for it.®® Adjutant then telephoned the dispatcher for the escort
service to inform her that Whiting wanted more than a massage, and
then put Whiting on the phone so that the dispatcher could remind
him that the agreement was only for a massage.2* Displeased, Whiting
demanded a refund, which was refused.®

After this point, the testimony conflicted.?® Adjutant testified at
trial that she tried to leave but that Whiting pushed her onto his bed,
and that she picked up a knife after Whiting grabbed a crowbar from
the kitchen.?” The dispatcher, however, who was still on the phone
line, testified that Adjutant had picked up the knife first.® The dis-
patcher testified that when she had been on the phone with Whiting,
he said that Adjutant had a knife, and that subsequently, when she got
back on the phone with Adjutant, Adjutant told her that Whiting had
picked up the crowbar.®

Whiting then hit Adjutant in the leg with the crowbar, and Adju-
tant responded by nicking Whiting in the face with the knife.* Adju-
tant testified that she then tried to avert further violence by offering to
begin a massage again, but Whiting refused.® She testified that she

2 See Adjutant, 824 N.E.2d at 5 & n.4, 14-15.
2 Jd. at 3,

2 I a4

2 Id.

24 fd,

% Adjutant, 824 N.E.2d at 4.
2% fd,

27 fd.

2 jd.

2 Jd.

¥ Adjutant, 824 N.E.2d at 4.
31 Id,
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tried to run to the door, but was tackled by Whiting, and in the ensuing
struggle stabbed Whiting in the shoulder with the knife and backed
away, as Whiting continued to block her exit.??

At this point, Adjutant’s drivers returned to the house at the behest
of the dispatcher.%® They heard her screams and kicked open the door
to Whiting’s apartment, after which their testimony differed markedly
from Adjutant’s.3 Adjutant claimed that at the moment one of the driv-
ers kicked in the door, Whiting advanced towards her with the crowbar
raised, prompting her to stab him in the neck fatally.? One of the driv-
ers, however, testified that Whiting turned to face the driver when the
door was kicked open, at which point Adjutant moved towards Whiting
and stabbed him in the neck.%

At trial, the jury was required to determine whether Adjutant acted
in self-defense, and, in doing so, had to weigh the credibility of Adju-
tant as well as of the dispatcher and driver, to determine who the first
aggressor actually was during the final moment of this altercation.3” Ad-
jutant presented evidence that Whiting had cocaine in his bloodstream,
and that his blood alcohol content indicated his consumption of ap-
proximately six ounces of beer or five ounces of whiskey.?® Whiting’s
neighbors testified that he had appeared intoxicated earlier that eve-
ning, and had made unsuccessful sexual advances toward women near
the apartment.3® Adjutant sought to cross-examine Whiting’s neighbors
with regard to his previous violent behavior and his reputation for vio-
lence, but the judge sustained the prosecutor’s objection, ruling that
Whiting’s violent past or reputation for violence were only relevant if
Adjutant had been aware of them at the time of the incident, consistent
with the law in Massachusetts at the time.*¢ The evidence was excluded,
and the jury ultimately convicted Adjutant of voluntary manslaughter4!

The evidence that Adjutant unsuccessfully attempted to present at
tria! included three violent acts Whiting had committed while intoxi-

2 fd.

53 Id,

34 [d, at 4=-5,

% Adjutant, 824 N.E.2d at 4-5.

3% Id at 5.

57 See id.

8 Id,

¥ Id.

© Adjutant, 824 N.E.2d at 5; see Commonwealth v. Graham, 727 N.E.2d 51, 58 (Mass.
2000); Commonwealth v. Lapointe, 522 N.E.2d 937, 939 (Mass. 1988); Commonwealth v.
Fontes, 488 N.E.2d 760, 762 (Mass. 1986); Commonwealth v. Edmonds, 313 N.E.2d 429, 432~
93 (Mass. 1974): LIACOS ET AL., supra note 3, at 137.

1L Adjutent, 824 N.E.2d at 6.
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cated within three months of his death.#? On one occasion, Whiting
chased after his neighbor “like a raging bull,” while on cocaine after
being confronted about vandalizing the common yard.#* On another,
he allegedly threatened two neighbors with a butcher knife.# On a
third occasion, Whiting allegedly threw boiling water on a friend dur-
ing an argument.®

Adjutant highlights a basic predicament in this type of self-defense
case: the accused, if unable to present evidence of the victim’s propen-
sity for violence, is prevented from introducing highly relevant exculpa-
tory evidence that would greatly help the jury uncover the truth about
what happened during the crucial moments of the incident in ques-
tion.*® In Massachusetts, a defendant is not entitled to act in sclf-
defense if he is the aggressor and did not withdraw from the affray.4’
Thus, the issue of first aggressor is crucial in a self-defense case, and
evidence affecting this determination is important for the jury to con-
sider.® The SJC noted that “such evidence may be the jury’s only means
of assessing the likelihood of the defendant’s account of the incident in
a homicide case.™® Accordingly, the S]JC held that in such a situation

2 ld abnd.

3 1d.

“Id,

4 Id.

46 See 824 N.E.2d at 4-6; Mary Kay Kleiss, Nowe, A New Understanding of Specific Act Euvi-
dence in Homicide Cases Where the Accused Claims Self-Defense: Striking the Proper Balance Between
Competing Policy Goals, 32 Inn. L. Rev. 1437, 1438 (1998-99) (advocating the admission of
specific act evidence rather than reputation evidence to prove first aggressor).

17 $ee Commonwealth v. Brum, 808 N.E.2d 902, 909 (Mass. 2004); Commonwealth v,
Fisher, 742 N.E.2d 61, 71 (Mass. 2001) (quoting Commonwealth v. Naylor, 553 N.E.2d 542
{(Mass. 1990) (stating that the right of self-defense is not available to aggressor unless ag-
gressor “withdraws in good faith™ and “announces his intention to retire™)); Common-
wealth v. Pring-Wilson, 19 Mass. L. Rptr. 624, 626-27 (Super. Ct. 2005). In Massachusetts,
self-defense is treated as a failure of proof, such that once it is successfully raised by the
defendant, the prosecution must disprove it beyond a reasonable doubt, Commonwealth v.
Mejia, 554 N.E.2d 1186, 1187-88 (Mass. 1990); Lapointe, 522 N.E.2d at 941; Common-
wealth v. Rodriguez, 352 N.E.2d 203, 208 & n.10 (Mass. 1976); Commonwealth v, Vidito,
487 N.E.2d 206, 209-10 (Mass. App. Ct. 1985); see infra text accompanying notes 206-214.

18 See Adjutunt, 824 N.E2d a1 3 n.1,

¥ Id. The §JC did not expressly limit its holding to homicide cases, although Adjfutant
was jtself a homicide case, and much of the reasoning and discussion is most applicable o
such cases. See id. at 3 n.1, B=10. That such a limitation is implied is an arguable reading of
Adjutant, but even without such a limitation, a trial judge may attribute nuwch less probative
value to the evidence of the victim’s violent character when the victim could be called to
testify. See id, With a live victim, evidence of the victim’s violent character no longer would
be “the jury’s only means of assessing the likelihood of the defendant’s account of the
incident.” See id. Accordingly, this Note focuses on the implications of Adjutant in homicide
CASCS.
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the defendant may introduce evidence of specific acts of prior violent
conduct that the victim is reasonably alleged to have initiated.5¢

B. Excepitions to the General Bar on Propensity Evidence

The SJC’s decision in Adjutant to allow evidence of the victim’s
prior specific acts of violence, though unknown to the defendant, on
the issuc of first aggressor creates an exception to the general bar
against the use of character evidence to prove conduct.* The common
law rules of evidence in Massachusetts hold that, in general, evidence is
admissible if it is relevant, but the trial judge has the discretion to ex-
clude it if its probative value is outweighed by the risk of prejudice.*?
Character evidence is generally not admissible to show that someone
acted in conformity with that character on a particular occasion—that
is, that because someone has a propensity to act in a certain manner, he
or she did act in such a manner on the occasion in question.®® This
“propensity doctrine” exists not because character evidence lacks rele-
vance, but rather because of the risk of unfair prejudice resulting from
the admission of such evidence.%

Generally, there are three possible forms that character evidence
may take: specific acts, reputation, or opinion.®® Specific act evidence is
self-explanatory: a witness testifics as to the details of a specific event—
in this context, an incident of violence initiated by one of the parties,
such as Mr. Whiting’s prior threats to his neighbors with a butcher
knife.? With reputation evidence, the witness testifies as to the compos-
ite opinion of the person in question held by those likely to have ob-
served a representative sample of his conduct.5” With opinion evidence,
the witness testifies as to her individual opinion of the person in ques-
tion.5®

There are two purposes for which evidence of violent character is
useful when the defendant claims to have acted in self-defense.? First,
evidence of the victim’s violent character is admissible to show the

50 See id. at 13.

51 See id, at 10; LIACOS ET AL., supra note 3, at 130,

52 See Adjutant, 824 N.E.2d at 12; L1ACOS KT AL., supra note 3, at 126.

53 See Commonwealth v. Kozek, 505 N.E.2d 519, 526 (Mass, 1987); L1AcOS ET AL., supra
note 3, at 130,

54 See LIAGOS KT AL., supra note 3, a1 131,

55 See Fen. R. Evip, 405; LIACOS ET AL, supra note 3, at 149-50.

56 See Adjutant, 824 N.E.2d at 6.

57 LIACOS ET AL., supra note 3, at 150.

58 Seg id,

59 See Adjutant, 824 N.E.2d at 6.
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defendant’s state of mind at the time of the incident.® The defendant
may introduce this evidence to show that he was reasonably appre-
hensive for his safety, and that the degree of force used was reason-
able in light of the victim’s violent tendencies.%!

To use character evidence for this first purpose, the defendant
must have had knowledge of the victim’s violent character at the time
of the incident.? In 1986, the SJC held in Commonwealth v. Fontes that
evidence of a victim's prior specific acts of violence that are known to
the defendant are admissible.®® The court held that, although this evi-
dence also tay lead the jury to draw inferences with regard to the vic-
tim’s propensities, this information is important in assessing the rea-
sonableness of the defendant’s reaction to the events leading to the
incident, and that the jury, in fairness, should have this information.®
The Fontes court expanded the exception to the general rule barring
character evidence, but prior to Adjutent, defendants who did not have
knowledge of the victim’s violent character were unable to support a
claim of self-defense with much besides their own accounts of the
events.%

%0 See id.

61 See id.

62 Sep id.; Grahant, 727 N.E.2d at 58; Fontes, 488 N.E.2d at 762; Edmonds, 313 N.E.2d at
432; Liacos ET AL, supra note 3, at 137,

8 See 488 N.E.2d at 761; Liacos KT AL., supra note 3, at 13B. The court in Fontes
avoided the issue of whether character evidence is admissible to prove first aggressor. See
Adjutant, 824 N.E.2d at 6; Fontes, 488 N.E.2d a1 763 n.1. The court in Fontes noted that *[i]t
should be recognized that we are not considering here the admission of evidence of gen-
eral reputation or of specific incidents of vielence to show that the vietim was, or was likely
to have been, the aggressor.” 488 N.E.2d at 763 n. 1,

M See Fontes, 488 N.E,2d at 763,

% See Adjutant, 824 N.E.2d at 6; Fonles, 488 N.E.2d at 763; Pring-Wilsen, 19 Mass. L. Rpur.
at 626. This was evident in the widely publicized recent case of Alexander Pring-Wilson, a
Harvard graduate student convicted of voluntary manslaughter after an early-morning
violent encounter with a stranger, where the issue of first aggressor was hotly disputed. See
Fring-Wilsen, 19 Mass. L. Rptr. at 626. The only eye-witnesses to testify at trial besides Pring-
Wilion were two friends of the victim. Jd. a1 625, The jury was presented with two com-
pletely different stories as to who was the initial aggressor. See id. at 625-26. Pring-Wilson
sought to introduce evidence of prior violent conduct of the victim as well as one of the
eye-witnesses, but was denied this opportunity because, consistent with the law at the time,
these prior acis were not known to Pring-Wilson at the dme of the altercation. See id. at
626, The SJC, however, decided Adjutant while the record in Pring-Wilson’s case was still
being assembled, holding that where the identity of the first aggressor is in dispute, the
trial judge may admit evidence of specific acts of prior violent conduct that the victim is
reasonably alleged to have initiated, to support the defendant’s claim of self-defense. /d.
Although the §]JC in Adjutant adopted this new rule only prospectively, Judge Quinlan, the
trial judge in Pring-Wilson, ruled that Pring-Wilson could claim the benefit of Adjutant be-
cause defense counsel preserved the issue at trial and Pring-Wilson was deprived of evi-
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The second purpose for which character evidence is useful when
the defendant claims self-defense, and on which this Note focuses, is
to show that the victim was likely to have been the first aggressor.%
This does not involve the defendant’s state of mind at the time, but
rather the victim's propensity for violence, so the defendant’s knowl-
edge of this character is not required.”” Propensity evidence on the
issue of first aggressor is admissible in some form in federal court and
in the majority of states, but was not in Massachusetts until Adjutant 58

The court in Adjutant reasoned that evidence of the victim'’s pro-
pensity for violence has substantial probative value, and will help the
jury identify the first aggressor when it is in dispute.® In Adjutant,
whether Whiting was prone to aggression when under the influence of
drugs and/or alcohol would have thrown light on the crucial issue of
who was the first aggressor.”” Had the evidence of Whiting’s violent be-
havior in the past been admitted, it would have supported the infer-
ence that Whiting was the first aggressor and lent credibility to Adju-
tant’s version of the incident.”! :

In allowing evidence of the victim’s prior violent acts, the SJC in
Adjutant looked to how the state of Illinois handled the same issue in
People v. Lynch in 1984.7 In Lynch, the defendant fatally shot the victim
in the head but claimed he shot in self-defense.”® The trial court ex-

dence that went to the heart of the case’s central dispute. See id. at 629-30. Accordingly,
Judge Quinlan vacated the conviction and ordered a new trial, within her discretion to do
so under Massachusetts Rule of Criminal Procedure 25(h)(2) on the ground that the in-
tegrity of the evidence was suspect. See id. The §fC heard oral arguments regarding
whether a new trial was proper on January 2, 2007, Video of Oral Argument, Common-
wealth v, Pring-Wilson, No. §JC-09843, available at http:/ /www.suffolk.edu/sjc/archive/
2007/8]C_09843.ht|l]l.

 See Adjutant, 824 N.E.2d at 6.

67 See id.

% See FEn. R, Evin, 404 (a)(2); Adjutant, 824 N.E.2d at 7 n.8. Character evidence on the
issue of first aggressor is admissible in federal court in the form of reputation or opinioti.
See Fin, . Evin, 404(a)(2): United States v. Emeron Taken Alive, 262 F.3d 711, 714 (8th
Cir. 2001); United States v. Smith, 230 F.3d 300, 307 (7th Cir. 2000); United States v. Burks,
470 F.2d 432, 434-35 (D.C. Gir. 1972). The majority of states also allow character evidence
in some form. See Adjutant, 824 N.E.2d at 7 n.8; see also, e.g., White v. State, 314 So. 2d 857,
864 (Ala. 1975); McCracken v. State, 914 P.2d 893, 898 (Alaska Ct. App. 1996); State v.
Santanna, 785 P.2d 757, 759 (Ariz. 1987). Adjutant allows character evidence in Massachu-
setts in the form of specific act evidence, See 824 N.E.2d at 13.

t0 894 N.E.2d at 8; see alse Burks, 470 F.2d at 434-35; State v. Griffin, 406 P.2d 397, 400
(Ariz. 1965); People v. Lynch, 470 N.E.2d 1018, 1020 (Iil. 1984).

824 N.E.2d at 9.

V.

72 See Lynch, 470 N.E.2d a1 1020; Adjutant, 824 N.E.2d a1 9-10.

7 470 N.E.2d at 1019,
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cluded evidence of the victim’s convictions for battery because the de-
fendant was unaware of them at the time.” The Supreme Judicial
Court of Illinois found, however, that these convictions were important
to the defendant’s case, as they might affect the jury’s judgment of the
credibility of the various accounts of the incident, and would help
complete the picture provided by the testimony.” The Lynch court
noted that the evidence was both incomplete and conflicting, as is of-
ten true where self-defense is raised in a homicide case, and therefore
the jury needed all of the available facts to determine what really oc-
curred, including evidence of the victim’s prior convictions for bat-
tery.’® Thus, the court held that when the defendant asserts sell:
defense, the victim’s aggressive and violent character is relevant to show
who was the first aggressor, regardless of whether the defendant was
aware of it at the time.7”

In addition to the Lynch decision from lllinois, the SJC in Adjutant
relied heavily on the treatment of propensity evidence in federal
court.” The Federal Rules of Evidence also allow for the admission of
victim character evidence when the issue of first aggressor is in dis-
pute.” Rule 404(a) states the general rule barring evidence of a per-
son's character or a trait of character for the purpose of proving action
in conformity therewith on a particular occasion.® Rule 404 (a) (2) is an

™ See id.

7 fd. at 1020,

% Id.

T See id.

8 See Adjutant, 824 N.E.2d at 6.

" Fep. R Evip. 404(a) (2). Rule 404(a) reads:

Rule 404. Character Evidence Not Admissible 1o Prove Conduct; Exceptions;
Other Crimes

(a) Character evidence generally. Evidence of a person’s character or a trait
of character is not admissibie for the purpose of proving action in conformity
therewith on a particular occasion, except:

(1) Character of accused. Evidence of a pertinent trait of character offered by
an accused, or by the prosecution to rebut the samne, or if evidence of a trait
or character of the alleged victim of the crime is offered by the accused and
admitted under Rule 404(a)(2), evidence of the same trait or character of the
accused offered by the prosecution;

(2} Character of the alleged victim, Evidence of a pertinent trait of character
of the alleged viclim of the crime offered by an accused, or by the prosecu-
tion to rebut the same, or evidence of a character wait of peacefulness of the
alleged victim offered by the prosecution in a homicide case to rebut evi-
dence that the alleged victim was the first aggressor.

4. 404(a).
8 1d, 404 (a).
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exception to this general rule, and allows for the admission of evidence
of the alleged victim’s character on the issue of first aggressor.!

The SJC in Adjutant reached the same conclusion as the Federal
Rules—that victim character evidence on the issue of first aggressor
should be admitted—for a few reasons.®? The SJC noted that if juries
are capable of hearing evidence of a victim’s violent history that is
known to a defendant for the limited purpose of considering the rea-
sonableness of the defendant’s fear, as the court held in Fontes, then
the jury is likewise capable of weighing similar evidence with respect
to the first aggressor issue.8 The court found that excluding such evi-
dence posed a danger of prejudice to the defendant’s case, and that
the jury should have as complete a picture of the altercation as possi-
ble before rendering a verdict.8

The S)C did note, however, the traditional hesitation to allow the
admission of character evidence to prove conduct because of concerns
about its great potential for prejudice.®> Evidence of a defendant’s
character has been traditionally of concern in Massachusetts because it
can be highly prejudicial, can raise collateral issues that divert the at-
tention of the jury from the issue immediately before it, and may lead
the jury to convict the defendant because of his poor character. The
SJC, however, reasoned that although these concerns are applicable to
evidence of the defendant’s character, they do not apply with the same
force to evidence of the victim’s character, as the victim is not on trial,
and criminal defendants are given greater latitude in presenting excul-
patory evidence.®” Therefore, because evidence of the victim’s violent
character is highly probative on the issue of first aggressor and does not

_pose a high risk of prejudice, the court found that some form of this

81 fd, 404(a)(2); see Emeron Tuken Alive, 262 F.3d at 714; Smith, 230 F.3d at 307; United
States v. Greschner, 647 F.2d 740, 741-42 (7th Cir. 1981). Rule 404(a}(1) is also an excep-
tion to this general bar against character evidence. See FEp. R, Evin. 404(a}(1). Rule
404(a) (1} allows the accused to introduce evidence of his or her own character—for ex-
ample, by presenting witnesses to testify to a pertinent character trait such as peaceful-
ness—bul at the price of allowing the prosecution to rebut this with evidence to the con-
trary. See id. Rule 404(a) (1) also allows the prosecution to attack the defendant’s character
once the defendant has done so with respect to the victim under Rule 404(a}(2). See id.

82 See Frp, R, Evin. 404(a) (2); 824 N.E.2d at 9-10.

8 S0 Adjutant, 824 N.E.2d a1 9; Fontes, 488 N.E.2d at 763.

M See Adjutant, 824 N.E.2d at 9; Lynch, 470 N.E.2d at 1020.

8 See Adjutant, 824 N.E.2d at 10 & n.14.

B See id, at 10 n.14; Commonwealth v. Helfant, 496 N.E.2d 433, 441 (Mass. 1986);
Commonwealth v. Jackson, 132 Mass. 16, 20-21 (1882).

8 Adjutant, 824 N.E.2d at 10 & n.14.
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evidence should be admissible.®® In doing so, Massachusetts joined the
federal courts and forty-five of the forty-cight state jurisdictions that
had considered the issue and found that some form of character cvi-
dence is admissible on the first aggressor issue.8

C. What Form—Specific Act or Reputation Evidence?

Although the S}C chose to agree with the substantial weight of per-
suasive authority in support of admitting evidence of the victim’s char-
acter, it chose to take a different path than these jurisdictions as to the
form such evidence may take.® The S]C held that character evidence
would be admissible in the form of specific acts, but not reputation.?!
In contrast, the federal courts and all other state jurisdictions that allow
character evidence allow reputation evidence.??

Federal Rule of Evidence 405 governs the form of character evi-
dence that may be admitted in federal court.?® Character evidence is
only admissible in the form of reputation or opinion.® Specific in-
stances of conduct are only admissible if the character or a trait of
character of a person is an essential element of a charge, claim, or de-
fense.9 The Advisory Committee’s Note to Rule 405 explains that of
the three methods of proving character, evidence of specific instances
of conduct is the most convincing, but also possesses the greatest capac-
ity to arouse prejudice, to confuse, to surprise, and to consume time %
Thus, specific act evidence is only allowable in cases in which character
is an element and hence deserving of a searching inquiry.$” When

88 See i, a1 11.

8 Seeid. at 7.

%0 See id. at 13,

9 Sep id.

92 Adjutant, 824 N.E.2d at 11; see Fep. R. Evip. 405,
M Frp. R, Evin. 405. Rule 405 reads as follows:

Rule 405. Methods of Proving Character

(a) Reputation or opinion. In all cases in which evidence of character or a tait
of character of a person is admissible, proof may be made by testimony as o
reputation or by testimony in the form of an opinion. On cross examination,
inquiry is allowable into relevant specific instances of conduct.

(1) Specific instances of conduct. In cases in which character or a trait of char-
acter of a person is an essential element of a charge, claim, or defense, proof
may also be made of specific instances of that person’s conduct.

Id.
™ Jd. 405(a).
% Id. 405(b).
% Jd. 405 advisory commiittee's note.
7 Id,
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character evidence is used only circumstantially, for its propensity pur-
pose, it occupies a lesser status and, as a result, the Federal Rules limit
evidence of the victim’s violent character in a self-defense case to repu-
tation or opinion evidence %

The SIC noted that many states have adopted rules of evidence
that are identical to the Federal Rules of Evidence, and the dominant
interpretation of these rules is the same as the federal interpreta-
tion.* Some states, however, use the federal rules framework but allow
specific act evidence under the state equivalent of Federal Rule of Evi-
dence 405, finding that the victim’s character is an essential element
of a defendant’s self-defense claim.!® Some other states that have ver-
sions of the Federal Rules of Evidence have crafted a compromise
rule that allows specific act evidence, but only in the form of convic-
tions.1o! States that have not adopted the Federal Rules at all are split
on the issuc.1%?

The SJC in Adjutant considered this treatment by the Federal Rules
and other states, and acknowledged the various arguments against the
admission of specific act evidence.!%® Such arguments include: (1) the
danger of ascribing character traits to a victim with proof of isolated
incidents, (2) the worry that jurors will be invited to acquit the defen-
dant on the improper ground that the victim deserved to die, (3) the
potential for wasting time trying collateral questions surrounding the
victim’s past conduct, (4) the unfair difficulty of rebuttal by the prose-
cution, and {5) the strategic imbalance that flows from the inability of
prosecutors to introduce similar evidence of the defendant’s prior bad
acts,104

9 See FEp. R. Evin. 405 advisory committee’s note; see also, e.g., United States v. Keiser,
57 F.3d 847, 855 (9th Gir. 1995); United States v. Piche, 981 F.2d 706, 713 (4th Cir. 1992).

% Adjutant, 824 N.E.2d at 11 n.15; see State v. McIniyre, 488 N.W.2d 612, 616-17 (N.D.
1992).

10 Adjutant, 824 N.E.2d at 11 1n.15; see State v. Dunson, 433 N.W.2d 676, 680-8! (Iowa
1998).

1 Adjutant, 824 N.E.2d a1 11 n.15; see, e.g, State v. Miranda, 405 A.2d 622, 625 (Conn.
1978); State v. Baca, 845 P.2d 762, 766 (N.M. 1992); State v. Howell, 649 P.2d 91, 96 (Utah
1982},

102 Adjutant, 824 N.E.2d at 11; see Lynch, 470 N.E.2d at 1020,

193 See 824 N.E.2d at 11-12.

164 Id. at 11; Kleiss, supra note 46, at 1447-48; see also Hallic White Speight, Note, Hard
Cases Make Bad Law: Commonwealth v. Adjutant and Evidence of the Deceased’s Propensily for
Violence in Self-Defense Cases in Massachuseits, 86 B.U. L. Rev. 793, 818 (2006} (arguing that
the §]JC's decision 1o allow specific act evidence was a mistake that will allow defendants to
put their victims on trial by offering evidence of doubtful probative value and great preju-
dicial effect).
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The SJC in Adjutant, however, found that these concerns with spe-
cific act evidence do not require an unbending rule of exclusion.1%
The court disagreed with the argument that juries are incapable of re-
ceiving such evidence and consndcrmg it for its proper purposc. 106 Con-
fidence, or lack thereof, in juries is a major factor in considering
whether to admit specific act evidence.!% If one believes that a jury is
capable of hearing evidence of occasions when the victim was violent
and then considering this evidence for the limited purpose of deter-
mining who was the first aggressor without becoming prejudiced
against the victim, then specific act evidence is appropriate.'®® On the
other hand, if one takes the view that juries are incapable of hearing
such evidence for this limited purpose, and will instead be likely to ac-
quit the defendant because the victim got what he deserved, then spe-
cific act evidence poses a risk of prejudice that far outweighs its proba-
tive value.1%9

Justice Cowan's dissent in Adjutant took the latter of these views,
and argued that the admission of character evidence against victims
will unduly prejudice juries against victims with violent pasts.!!° Justice
Cowan contended that the new rule propounded in Adjutant invites
the jury to evaluate the relative worth of the deceased victim, and
noted the tendency of human nature to want to punish someone for
her bad acts.!!! Justice Cowan cautioned that just as it is unacceptable
to punish a defendant for his prior bad acts, it is equally unacceptable
to punish a victim for prior bad acts by sanctioning her death,"'? She
also predicted that the new rule will confuse juries, diverting their at-
tention from the case at hand by distracting them with collateral is-
sues.'? Justice Cowan argued that the new rule announced by the ma-
Jority in Adjutant will make it more difficult for jurics to assess
comprehensively the circumstances attending myriad prior incidents
of violence involving victims.!14

The majority in Adjutani found that the trial judge’s discretion in
allowing or excluding such evidence lessens the potential for prejudice

105 824 N,E.2d at 12.

196 See id, at 12 n.17.

107 See id. at 19 {Cowan, ]., dissenting); Kleiss, supra note 46, at 1450-51.

108 See Adjutant, 824 N.E.2d at 13 {majority opinion); Kleiss, supra note 46, a1 1450-51,
199 See Adjutant, 824 N.E.2d at 13; Kleiss, sufra note 46, at 1450-51.

110 See 824 N.E.2d at 18 (Cowan, J., dissenting).

N Id, at 19,

112 [d

113 See id.

114 [d.
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when evidence of the victim’s violent acts is admitted.!!> Evidence of
prior bad acts, although not generally admissible for character pur-
poses, is admissible for the purpose of showing motive, opportunity,
intent, preparation, plan, knowledge, identity, absence of mistake or
accident, or a particular way of doing an act or a particular skill, unless
the trial judge finds that the probative value of the evidence is out-
weighed by the potential for prejudice.!’® The trial judge also uscs simi-
lar discretion when the prosecution secks to impeach a defendant’s tes-
timony with his prior convictions—the trial judge may admit those
convictions if they are noncumulative and probative of the defendant’s
truthfulness.!!?

Given that trial judges are alrcady trusted with great discretion in
weighing the probative and prejudicial value of specific act evidence in
these various circumstances, the SJC in Adjutant was satisfied that the
sound discretion of trial judges to exclude marginally relevant or
grossly prejudicial evidence could prevent the undue exploration of
collateral issues.!!8 Trial judges also are able to mitigate the potential
dangers of prejudice and confusion by instructing the jury on the pre-
cise and limited purpose for which the specific act evidence is admit-
ted.!19

Additionally, the S]C noted that juries should have the ability to
draw their own inferences in assessing how the victim’s prior violent
conduct bears on the likelihood that the victim was the first aggressor,
and therefore specific act evidence is preferable to reputation evi-

- dence.'? Thus, the SJC concluded that the trial judge has discretion to
admit evidence of specific acts of prior violent conduct that the victim is
reasonably alleged to have initiated, to support the defendant’s claim of
self-defense. 12!

To cure the potential unfairness to the prosecutor faced with re-
butting this evidence against the victim, the §]C held that a defendant

115 See 824 NLE.2d at 12-13 {majority opinion}.

16 Jd. at 12; L1ACOS ET AL, sufra note 3, at 154,

N78ee Adjutant, 824 N.E.2d at 13; Commonwealth v, Leftwich, 724 N.E.2d 691, 696
(Mass, 2000).

118 See 824 N.E.2d at 13.

L9 See id.

120 Id. at 14.

121 ¢, The SJC also held that reputation evidence is not admissible, reasoning that it is
less reliable than specific act evidence. See id. The SJC noted that reputation evidence is
often opinion in disguise, which is not admissible in Massachusetts, and is often formed
based on rumor or other unreliable hearsay sources, without any personal knowledge on
the part of the person holding the opinion. Jd. at 13; see Fep. R. Evin. 405 advisory com-
mittee’s note.
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who intends to introduce such evidence must provide notice to the
court and to the prosecutor of such intent, and of the specific evidence
she intends to offer.'? The court found that the evidence Adjutant
sought 1o offer at trial went directly to the heart of the central dis-
pute—whether Whiting was the first aggressor—and that the evidence
may have been enough to create reasonable doubt.!?3 The court there-
fore set aside Adjutant’s conviction and remanded the case for a new
trial in accordance with the new rule.!?

II. APPLYING ADJUTANT—IS IT A TWO-WAY STREET?

Although the SJC made it clear in its 2005 Commonwealth v. Adju-
tant decision that a defendant who claims self-defense may present spe-
cific act character evidence about the victim, the court left open the
question of whether the prosecution may counter such evidence with
similar evidence regarding the delendant.!?s The court stated that, at a
minimum, once evidence of the victim’s violent conduct is admitted,
the prosecutor may introduce evidence of the victim’s peaceful propen-
sities.'?8 Thus, in the wake of Adjutant, when a trial judge allows the de-
fense to introduce evidence of the victim’s violent character, it is un-
clear whether the judge should admit or exclude similar evidence
showing the defendant’s violent character.!?7

A. Federal Treatment as a Two-Way Street

The SJC noted that Federal Rule of Evidence 404(a)(1) was
amended in 2000 to allow the prosecution to introduce evidence of the
defendant’s violent character once the defendant attacks the character
of the victim.'” Rule 404 (a) provides the general rule barring the ad-
missibility of character evidence, but provides exceptions to this rule in
404 (a)(1) for the accused’s character, and 404(a)(2) for the victim’s
character,)® Rule 404(a) (1) allows:

132 See Adjutant, 824 N.E.2d at 14.

128 Id, at 15.

134 See id. The §JC held that because Adjutant argued for the rule on appeal, she
shauld have the benelit of this decision, but that otherwise it shall apply only prospectively.
Id. :

125 See Commonwealth v. Adjutant, 824 N.E.2d 1, 14 n.19 (Mass. 2005).

126 See id.; Commonwealth v. Lapointe, 522 N.E.2d 937, 939 (Mass. 1988).

127 $02 824 N.E.2d at 14 n.19.

128 See Fin. R. Evin. 404 advisory committee’s note to 2000 amendment; Adjutant, 824
N.E.2d at 14 n.19.

129 Fen, R, Evin. 404(a).
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[e]vidence of a pertinent trait of character offered by an ac-
cused, or by the prosecution to rebut the same, or if evidence
of a trait or character of the alleged victim of the crime is ol-
fered by an accused and admitted under Rule 404(a)(2), evi-
dence of the same trait of character of the accused offered by
the prosecution.!30

The Advisory Committee’s Notes explain that Rule 404(a) (1) was
amended to make clear that the accused cannot attack the victim’s
character and yet remain shielded from the disclosure of equally rele-
vant evidence concerning the same character trait of the accused.!
Thus, when the defendant attacks the character of an alleged victim
under Rule 404(a) (2), the door is opened for the prosecution to make
such an attack on the accused.!®2 The 2000 amendment was designed
10 yield a more balanced presentation of character evidence on the is-
sue of first aggressor.!38 Evidence of the defendant’s character admitted
under Rule 404(a) (1) is limited to reputation evidence because it is
subject to the same requirements of Rule 405 as evidence of the victim’s
character.13*

B. How Should Trial Courts in Massachusetls Rule When the Accused
Altacks the Victim’s Character Under Adjutant and the
Prosecution Seeks to Do the Same with the Accused?

The Advisory Committee’s Note to Federal Rule of Evidence 404
highlights the importance of a balanced presentation of character evi-
dence, and Justice Cowan's dissent in Adjutant discussed the imbalance
of admitting character evidence against one party in a case and not the
other.!% Justice Cowan noted that the rule created by Adjutant would be
fair only if victims or the prosecution were able equally to explore de-
fendants’ violent histories, but instead the majority created a one-sided
rule that is prejudicial to victims.!% She described this as a “lopsided

130 Id. 404(a)(1).

181 Id. 404 advisory committee’s note to 2000 amendment.

192 See id.

198 14,

194 S Fin. R. Evin. 405; id. 404 advisory commiltee’s note to 2000 amendment.

135 See id. 404 advisory committee’s note to 2000 amendment; Adjutant, 824 N.E.2d at
17-18 (Cowan, J., dissenting). Justice Cowan argued that character evidence should not be
introduced against ither party. See Adjutant, 824 N.E.2d at 17-18 (Cowan, J., dissenting).

136 §94 N.E.2d at 18 (Cowan, J., dissenting). Although Justice Gowan noted that the
majority created a one-sided rule, this is not clear from the majority opinion, which explic-
itly declined to decide whether the prosecution may introduce evidence of the defendant’s
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rule,” which presents the jury with only the defendant’s side of the
story, giving the jury an incomplete picture of the incident and promot-
ing a biased view of the parties.'®” Justice Cowan argued that the fix for
this imbalance (the Federal Rules’ two-way strect approach) only makes
matters worse: allowing the prosecution to introduce evidence of the
accused’s violent character would cast aside a long-held evidentiary
safeguard for defendants,138

Massachusetts traditionally has been reluctant to admit evidence of
a defendant’s prior bad acts for the purpose of showing bad charac-
ter.13 In Commonwealth v. Jackson in 1882, the SJC, in an often-cited pas-
sage, described the problems associated with evidence of the defen-
dant’s prior bad acts:

Such evidence compels the defendant to meet charges of
which the indictment gives him no information, confuses him
in his defense, raises a variety of issues, and thus diverts the at-
tention of the jury from the one immediately before it; and,
by showing the defendant to have been a knave on other oc-
casions, creates a prejudice which may cause injustice to be
done him. It is a well-settled rule of the criminal law, that the
general character of a defendant cannot be shown to be bad,
unless he shall first himself attempt to prove it otherwise. It
ought not to be assailed indirectly by proof of misconduct in
other transactions, even of a similar description, 140

In addition, in Commonuwealth v. Stone in 1947, the SJC noted that
such evidence presents a danger that because the accused appears to
be a bad person, capable of and likely to commit such a crime as that

violent character once the defense has done so with respect 10 the victim. See id. at 14 n.19
(majority opinion},

137 Id, at 18 (Cowan, ., dissenting).

138 See id,

13 See Commonwealth v, Baker, 800 N.E.2d 267, 276-77 (Mass. 2003); Commonwealth
v. Triplett, 500 N.E.2d 261, 263-64; (Mass. 1986); Commonwealth v Helfant, 496 N.E.2d
433, 441 (Mass. 1986); Commonwealth v. Trapp, 485 N.E.2d 162, 165-66 (Mass. 1985);
Commonwealth v, Stone, 73 N.E.2d 896, 897-98 (Mass. 1947}; Commonwcalth v. Jackson,
132 Mass. 16, 20-21 (1882).

10 132 Mass, at 20-21. In Jackson, the defendantseller was indicted for falsely pretend-
ing and asserting to the buyer of a horse that the horse was sound and kind, with the
knowledge that such assertion was false and with intent to defraud the buyer. Id. a1 16. The
prosecution was allowed to introduce evidence of the circumstances and details of three
other sales made by the defendant in which the defendant sold horses under similar false
pretenses for the purpose of showing the intent with which the defendant made the sale of
the horse to the buyer, as charged in the indictment. /4. at 17.
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charged, the jury might be led to dispense with proof beyond a rea-
sonable doubt that he actually did commit the crime charged.’* Fur-
thermore, the court in Commonwealth v. Trapp in 1985 noted that itisa
fundamental rule that the prosccution may not introduce evidence
that a defendant previously misbehaved for the purpose of showing
his bad character or propensity to commit the crime charged.!#?

These safeguards for the defendant were reiterated in Common-
wealth v. Baker in 2003, when the SJC ordered a new trial because, in
the defendant’s trial for the murder of his seven-month-old son, the
admission of evidence of the defendant’s prior bad acts was prejudi-
cial.® The prosecution had introduced evidence that the defendant
had a history of striking or throwing objects against walls when he be-
came angry, and that the defendant was responsible for three inden-
tations in the wallboard of the home: one in his son’s bedroom, made
when he punched the wall while wearing boxing gloves; a second in
the hallway, made when he punched the wall with his bare fist after an
argument; and a third in the living room, made when he threw a bot-
tle at the wall.1¥ The court found that none of this evidence should
have been admitted, and that the trial judge compounded this error
by failing to instruct the jury that they could not consider the prior
incidents as evidence that the defendant was inclined to commit the
offense charged.!*

In Adjutant, the SJC acknowledged these longstanding concerns
with admitting character evidence to prove conduct in conformity
therewith.™6 In ruling that such evidence could be admitted with re-
gard to the victim, however, the SJC was able to sidestep these concerns
because the victim is not on trial and criminal defendants are given
greater latitude in presenting exculpatory evidence.!*” A two-way street
rule that allows the prosecution to counter victim character evidence
with similar evidence of the accused’s violent character would be incon-
sistent with this reasoning.!#8 Despite this inconsistency, the SJC at least
hinted at the possibility of creating a two-way street by pointing out that

11 73 N.E.2d at 898.

142 485 N.E.2d at 165; see Commonwealth v. Welcome, 201 N.E.2d 827, 828 (Mass.
1964); Stone, 73 N.E.2d at 897-98; Jackson, 132 Mass. at 20-21.

148 S0p 800 N.E.2d at 276-77, 280.

4 fd. at 271. The prosecution’s theory of the case was that the defendant had slammed
his son's head into the wall repeatedly. See id.

15 See id. at 277-78.

148 See 824 N.E.2d at 10 n.14.

147 Sep id. at 10 & n.14.

M8 See id.
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the Federal Rules of Evidence allow it and expressly declining to decide
this point.14?

III. A Two-WAy STREET AS A FAIR AND BALANCED SOLUTION

The S)C decided in Commonwealth v. Adjutant to allow a defendant
to present evidence of the victim’s prior violent conduct to support her
claim of self-defense.’™ The next logical step is to allow this choice to
open the door to an attack on the defendant’s propensity for vio-
lence.!5! This approach allows the jury to get a more complete picture
of the parties and incident involved, and is a fair price for the defen-
dant to pay for the option of attacking the victim's character.152

A. Collateral Issues and Jury Confusion?

The arguments against a two-way street rule that would allow the
prosecution to counter evidence of the victim’s specific acts of vio-
lence with similar evidence of the accused essentially mirror some of
the arguments against admission of specific act evidence against the
victim.1®® Just as admission. of evidence of the victim’s specific acts of
violence has the potential to create collateral issues that may lead to a
trial within a trial, confuse the jury, and waste time, so too would the
admission of similar evidence of the defendant’s specific acts of vio-
lence. !5

The potential for these problematic consequences of admitting
character evidence is likely greater in Massachusetts than in federal
court, given the §JC’s choice of allowing specific act evidence rather
than reputation evidence as the Federal Rules of Evidence allow.!%5 In
federal court, the character evidence inquiry would involve testimony
that the victim or defendant had—and in rebuttal that he or she did
not have—a reputation as a violent and aggressive person.i% Reputa-
tion evidence is unlikely to distract the jury’s attention from the ulti-
mate inquiry in the case: who the first aggressor was in the incident at

H9 See id. at 14 n.19.

150 See 824 N.E.2d 1, 11 (Mass. 2005},

151 See id. at 14 n.19,

152 See FEn. R, Evin, 404 advisory commiltee’s note to 2000 amendment.

153 Ser Adjutant, 824 N.E.2d at 11; Kleiss, supra note 46, a1 1447-48. These criticisms of
specific act evidence are discussed supra notes 103124 and accompanying text.

154 See Adjutant, 824 N.E.2d at 1 1; Kieiss, supra note 46, a1 1447-48.

155 See FED. R. Evin. 405; id. advisory commnittee’s note; Adjutant, 824 N E.2d at 13.

156 See FED, R, Evin, 404, 405; id. 405 advisory committee’s note.
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issue.’%” The jury is capable of understanding that the reputation evi-
dence is offered for the purpose of considering who was more likely
to have been the first aggressor on the occasion in question, and does
not face confusion and distraction from past incidents.1%8

This inquiry likely will create greater confusion in Massachusetts
because the $]C’s preference for specilic act evidence means that the
jury will be presented with another such event to consider.® Justice
Cowan noted in her dissent in Adjutant that the jury will have to
“wade through multiple incidents of violence” about which they have
little information before turning to the actual basis for the charge
against the accused.!® The SJC did not limit the specific act evidence
to convictions, instead allowing evidence of specific acts of prior vio-
lent conduct that the victim is “reasonably alleged to have initiated.”®!
The presentation of such evidence therefore will require the jury to
make the same determination that they ultimately must make with
regard to the crime actually charged: they must weigh the credibility
of the various (and likely conflicting) accounts of an altercation and
come to a conclusion about what actually happened.!62 Although the
trial judge’s instructions should explain sufficiently to the jury the
relationship between the specific act evidence and the jury’s ultimate
task of deciding whether the defendant acted in self-defense, there is
certainly a greater possibility of confusion of these functions than with
reputation evidence due to this similarity of determinations.!®

In holding that specific act evidence may be admissible, the §]C
noted that trial judges, through their instructions, “should mitigate
the dangers of prejudice and confusion inherent in introducing evi-
dence of the victim’s specific acts of violence by delineating the pre-
cise purpose for which the evidence is offered.”® This reasoning, of-
fered by the SJC for the purpose of admitting victim character
evidence, likewise should be applicable to the rebuttal evidence of the
defendant’s character.’® The trial judge can explain carefully to the
jury that the evidence offered by the prosecution of the defendant’s
violent conduct is to be considered only for the limited purpose of

157 See iy, R. Evin., 404, 405; id. 405 aclvisory committee’s note.

158 See FEn. R, EvID, 404, 405; id. 405 advisory committee’s note.

152 See Adjutant, 824 N.E.2d a1 13.

160 fd, at 19 (Cowan, ]., dissenting). :

161 See i, at 13 (majority opinion) {(emphasis added).

162 See id.

163 See FEn. R. EVID. 405 advisory committee’s note; Adfutant, 824 N.E.2d a1 13.
154 Adjutant, 824 N.E.2d a1 13.

165 See id.
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considering her propensity for violence as it bears on the issue of first
aggressor, and is given to them along with the evidence of the victim’s
violent conduct to present the jury with a more balanced picture of
the incident in question.!%6

Additionally, the S)C reasoned that the potential problem with col-
lateral issues and specific act evidence can be alleviated by the sound
discretion of the trial judge to exclude evidence that is only marginatly
relevant or is highly prejudicial.’®” In Massachusetts, relevant evidence
is admissible unless unduly prejudicial, and in weighing the probative
value against the prejudicial effect it might have on a jury, trial judges
are afforded great latitude and discretion.!® The SJC noted in Adjufant
that trial judges already have wide latitude to conduct this balancing
when the prosecution secks to admit evidence of the defendant’s prior
bad acts for nonpropensity purposes, such as to show a common
scheme, modus operandi, or motive, among other things.!%® Addition-
ally, the SJC noted that the trial judge has discretion to admit a defen-
dant’s prior convictions when the prosecution seeks to impeach the
defendant’s testimony if they are noncumulative and probative of the
defendant’s truthfulness.'” Just as the trial judge’s discretion can pre-
vent the undue exploration of collateral issues with regard to victim
character evidence, the trial judge's discretion should provide a similar
safeguard should the prosecution be permitted to counter this evi-
dence with evidence of the defendant’s violent conduct.!”!

The §JC took the position in Adjutant that a welkinstructed jury
can be trusted to consider properly evidence about the victim’s prior
acts of violence and it expressed great faith in the jury.!'” This trust in
the jury also supports permitting the prosecution to introduce evi-
dence of the accused’s violent conduct once the door has been opened
by her use of victim character evidence.}”®

186 See idl,

167 See id,

168 I, at 12,

16% 8¢z 824 NLE.2d at 12. The wrial judge has the discretion to admit evidence of the de-
fendant’s prior bad acts, unless unduly prejudicial, to show a common scheme, pattern of
operation, absence of accident or mistake, identity, intent, or motive. $¢¢ id.; Common-
wealth v. Marshall, 749 N.E.2d 147, 155 (Mass. 2001},

110 Adjutant, 824 N.E.2d at 13; Commonwealth v. Leftwich, 724 N.E.2d 691, 696 (Mass.
2000).

17t See Adfutant, 824 N.E.2d a1 12-13.

172 See id. a1 12 n.17.

17 See id.; see also Thomas Leach, How Do furos React te “Propensity” Evidence?, 27 Am. ].
Triat, Abvoc, 559, 560, 572 (2004) (arguing what jurors are better able to assess the proba-
tive value of character evidence than the law of evidence gives them credit for, although
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B. A Complete, or at Least a Balanced, Picture of the Violent
Propensities of the Parties

In addition to the ability of the jury to consider properly evidence
of both the victim’s and the accused’s specific acts of violent conduct
on the issue of first aggressor, the jury’s need for a complete and/or
balanced view of the evidence counsels in favor of a two-way street.!7 In
Adjutant, the S]JC expressed its belief that “the jury should have as com-
plete a picture of the (often fatal) altercation as possible before decid-
ing the defendant’s guilt.”'” If the jury hears only of the victim’s prior
violent conduct, this presents an incomplete and imbalanced picture to
the jury.'” If both the defendant and the victim have histories of vio-
lent conduct, yet the jury only hears evidence of the victim’s, this un-
fairly tips the scales towards the defendant.!”” It requires a jury to de-
cide who the first aggressor was while considering only the victim’s
propensity for violence, even when the defendant may have a similar or
even greater propensity for violence of which the jury is unaware.}78

This incomplete and imbalanced picture creates a risk that the
jury might find that, because the victim was violent on a prior occasion,
he or she likely was the first aggressor, when if given evidence of the
defendant’s violent character, the jury may have found otherwise.!'™ To
get a more complete picture, the jury needs to hear evidence of the
defendant’s violent character as well.'8 This is especially the case be-

this limited study of law student mock trials with mock juries tended to show that such
evidence weighs heavily with jurors).

174 See Fun, R. Evin, 404 advisory committee’s note to 2000 amendment; Adjutant, 824
N.E.2d at 18 (Cowan, J., dissenting). Justice Cowan argued in dissent in Adjutant that the
majority’s decision to allow the defense to introduce victim character evidence creates “a
lopsided rule that permits consideration of only one side of the story,” “does littke to paint
a ‘complete’ picture for the jury and much to promote a biased view of the parties,” and
“would be fair only if the victims were equally able to explore defendants’ violent histo-
ries,” Id. Justice Cowan also argued, however, that fixing this imbalance by allowing the
prosecution to counter with similar evidence of the accused's violent conduct is even more
troublesome and puts us on a “dangerous course toward the erosion of long-held eviden-
tiary safeguards for defendants.” See id.

175 824 N.E.2d at 9 (majority opinion).

176 Sep id. at 18 (Cowan, |., dissenting).

177 See FED. R, EviD. 404 advisory committee’s note to 2000 amendment; Adjutant, 824
N.E.2d at 18 (Cowan, |., dissenting}.

178 Se¢ FED. R. Evin. 404 advisory committee's note to 2000 amendment; Adjutant, 824
N.E.2d at 18 (Gowan, J., dissenting).

179 Sge Fip. R, Evin. 404 advisory committee’s note to 2000 amendment; Adjutant, 824
N.E.2d at 18 (Cowan, |, dissenting}.

18 See FED. R. Evin. 404 advisory committee’s note to 2000 amendment; Reagan Win.
Simpson & Warren S. Huang, Procedural Rules Governing the Admissibility of FEvidence, 54
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cause vicim and defendant prior act evidence carry very similar predic-
tive value; as Justice Cowan pointed out in her Adjutant dissent:

If we accept, as we have historically, that a defendant’s prior
behavior is insufficiently predictive of her actions years later
to outweigh the potential for prejudice, it follows that a vic-
tim'’s prior acts are also inappropriate for consideration. Con-
versely, if character evidence is, as the court proclaims today,
highly relevant as to victims, it must be similarly so for defen-

dants.!8!

If the jury is unable to get a complete and balanced picture of
both the defendant’s and the victim’s prior violent conduct, the next
best thing is for the jury at least to hear a balanced, albeit incomplete,
presentation by hearing no character evidence at all.!82 This was the
rule in existence before Adjutant. character evidence on the issue of
first aggressor was only admissible in self-defense cases if the defendant
knew of the victim’s violent character.!®® Although this unbending bar
against character evidence on the issue of first aggressor is one way to
ensure a balanced presentation of this evidence, by not allowing any of
it, balance also may be achieved through the practical ramifications of a
two-way street rule by which the defendant’s attack on the victim’s char-
acter opens the defendant’s character to attack by the prosccution.184

Faced with this risk, the accused must think harder about
whether to attack the victim’s character and whether this is worth
opening the door to an attack on his or her own character.'® First, if
the accused has no history of violent conduct, then any specific acts of
violence initiated by the victim will be introduced, and the two-way

Oxia. L. Rev. 513, 534 (2001} (discussing the 2000 amendment to Federal Rule of Evi-
dence 404(a} and explaining that the rationale for permitting the prosecution to counter
victim character evidence with evidence of that same character trait of the accused is to
provide a balanced presentation of the evidence).

181 824 N.E.2d a1 17 (Cowan, J., dissenting).

182 See id, Justice Cowan argued that the jury should not hear any character evidence at
all on the issue of first aggressor, and disagreed with the majority’s view that evidence of
prior conduct is probative of a person’s actions on any particular occasion. See id, at 16-18,
Justice Cowan argued that such evidence often is not adequately probative and therefore
of questionable value, given that iy carries such a risk of prejudice. See id.

183 See Commonwealth v. Graham, 727 N.E.2d 51, 58 (Mass. 2000); Commonwealth v,
Lapointe, 522 N.E.2d 937, 939 (Mass. 1988); Commonwealth v. Fontes, 488 N.E.2d 760,
762 (Mass, 1986); Commonwealth v. Edmonds, 318 N.E.2d 429, 432-33 (Mass. 1974); L1-
ACUS ET AL., supranote 3, at 137,

184 See Fip, R, Evin. 404 advisory commitiee’s note to 2000 amendment,

185 STEPHEN A. SALTZBURG, MIcHAEL M. MARTIN & DANIEL ]. CaPra, FEDERAL RULES
or EVineNcE ManuaL § 404.02[8], at 404-16 (8th ed. 2002).
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street rule will lead to the same result as the rule that currently exists
following Adjutant.’® Second, if both the accused and the victim have
histories of initiating violent conduct, then the defendant may choose
whether to present the jury with a complete picture of each party’s
violent conduct, or no picture at all.’¥” Either one of these options
affords an even playing field.!88 Third, if the victim has no history of
initiating violent conduct, but the defendant does, the defendant is
still safeguarded and the jury will not hear any character evidence on
the issue of first aggressor.!®® This third outcome would be identical to
that under Adjutant, as well as under the law prior to Adjutant, which
completely barred the admission of character evidence on the issue of
first aggressor.1%

C. Safeguards for Defendants

In addition to assuring a more complete, or at least balanced,
presentation of evidence to the jury, this strategic choice to be made by
the defendant under a two-way street rule—whether to attack the vic-
tim's character and open the door to evidence of his or her own char-
acter—provides an essential safeguard for the defendant against preju-
dicial evidence.!! This safeguard is necessary to ensure that the jury
does not convict the defendant for his prior bad acts, which are unre-
lated to the crime at issue in the case.!92 Although a two-way street rule

186 §p2 894 N.E.2d at 14 n.19. Following Adjutant, it is clear that the defendant can in-
wroduce evidence of the specific acts of violent conduct initiated by the accused, but the
SJC explicitly left unclear whether the prosecution may then introduce evidence of prior
violent conduct initiated by the defendant. See id.

187 See FED. R. Evin, 404(a).

18 See id. advisory committee’s note to 2000 amendment; see also Drew D. Dropkin &
James H. McComas, Un a Collision Course: Pure Propensity Evidence and Due Process in Alaska,
18 Araska L. Rev. 177, 188-84 (2001} (comparing Federal Rule of Evidence 404 with
Alaska Rule of Evidence 404 which provides that the accused opens the door to character
evidence by asserting self-defense, rather than by introducing victim character evidence as
under Federal Rule of Evidence 404, and arguing that the Federal Rules provide a more
sensible framework for this situation).

8% See Adjutant, 824 N.E.2d 1 3, 13,

190 See id.: Graham, 727 N.E.2d at 58; Lapoints, 522 N.E.2d at 939; Fontes, 488 N.E.2d at
762; Edmonds, 313 N.E.2d at 432-33; LIACOS ET AL., supra note 3, at 137.

191 See Dropkin & McComas, supra note 188, at 183-84. Dropkin & McComas note the
lack of this safeguard in Alaska, which opens the door to evidence of the defendant’s char-
acter when the defendant asserts self-defense, and thus does not allow the defendant to
plead self-defense and then subsequently make the meaningful strategic choice of whether
to attack the victim’s character or not as under the Federat Rules of Evidence. See id.

192 See Adjutant, 824 N.E.2d at 10 n.14; Commonwealth v. Helfant, 496 N.E.2d 433, 441
(Mass. 1986); Commonwealth v. Jackson, 132 Mass. 16, 20-21 (1882}).
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might result in the admission of such evidence, this evidence is highly
probative on the issue of first aggressor in a self-defense case and its
admissibility remains in the control of the defendant, who is protected
unless he decides to attack the victim's character.!9 This is a reasonable
price for the defendant to pay for the advantage of attacking the vic-
tim’s character.'™

This choice is already in place as a sufficient safeguard as to the
defendant introducing evidence of her own good characier.!¥ An ex-
ception to the general bar against character evidence allows the defen-
dant to present witnesses to testify to her good reputation, but balances
this advantage by providing that this allowance opens the otherwise
closed door to the prosecution attacking the defendant’s character, ei-
ther by questioning the witness as to his knowledge of the defendant’s
specific acts or by presenting its own reputation witnesses.!% This is cs-
sentially a mercy rule, as its logical underpinnings are suspect: reputa-
tion evidence is essentially opinion-based-on-hearsay testimony that is
allowed for practical convenience and because it possibly may be
enough to raise a reasonable doubt of guilt, not because it carries
much probative value.!¥ It calls for the witness to compact reputation
hearsay into “the brief phrase of a verdict” and is a rare instance in
which a witness is allowed to state a conclusion on a subject in which he
is not an expert.!%8 Therefore, it is fair that the defendant’s election to
introduce her good character evidence opens the door to specific act
evidence of her bad character.® The U.S. Supreme Court explained in
Michelson v. United States in 1948:

[T]he law extends helpful but illogical options to a defendant.
Expericnce taught a necessity that they be counterweighted
with equally illogical conditions to keep the advantage from

199 See Adjutant, 824 N.E.2d at 11; SALTZBURG ET AL., supra note 185, § 404.02[8], at
4(14-16. Salizburg notes that the intent of the drafters of the 2000 amendment 1o Federal
Rule of Evidence 404, providing for a two-way street rule, was to up the ante for attacking
an alleged victim, Stephen A. Saltzburg, Seif-Defense and the Rules of Evidence, 14 CriM. JusT.
46, 46 (2000).

194 See FED. R. Evin. 404 advisory committee's note to 2000 amendment.

19% Se id. 404; id. advisory committee's note; Commonwealth v. Maddocks, 93 N.E. 253,
253-54 (Mass, 1910); L1AcoS ET AL, supra note 3, at 136.

196 See Fen. R. Evin. 404; id. advisory commiittee’s note; Commonwealth v. Piedra, 478
N.E.2d 1284, 1288-89; Maddocks, 93 N.E. a1 253-54; L1acos ET AL., supra note 3, at 136.

197 See Michelson v. United States, 335 U.S. 469, 477-78 (1948); Adjutant, 824 N.E.2d at
13-14,

V98 Afichelson, 335 U.S. at 477-78,

199 See id.
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becoming an unfair and unreasonable one. The price a de-
fendant must pay for attempting to prove his good name is to
throw open the entire subject which the law has kept closed
for his benefit and to make himself vulnerable where the law
otherwise shields him 2%

Likewise, in the self-defense context, the defendant’s choice
would provide an adequate safeguard against otherwise inadmissible
character evidence of her propensity for violence to prove who was
the first aggressor.?! In Adjutant, the SJC placed great emphasis on
the substantial probative value of this evidence, and opening the door
to the defendant’s character in this context is therefore more justifi-
able than doing so when the defendant attcmpts to prove her good
character.22 Importantly, the trial judge’s decision whether to admit
the prosecution’s evidence of the defendant’s violent conduct would
be made at a pretrial hearing.2® This would give the defendant the
benefit of making a fully informed decision and not opening the door
to character evidence accidentally.2* Furthermore, the trial judge’s
discretion to exclude the evidence if it is unduly prejudicial also oper-
ates as a significant safeguard for defendants.?

D. Self-Defense as a Failure of Proof

Perhaps the strongest of the defendant’s safeguards is Massachu-
setts’s treatment of self-defense as a failure-of-proof issue rather than as
an affirmative defense.2% In jurisdictions where self-defense is an af-
firmative defense, the defendant must prove by a preponderance of the
evidence that he acted in self-defense.20? In Massachusetts, however,

200 [,

201 See Fin, R, Evin, 404; id. advisory committee's note.

202 Spp 824 N.E.2d at 8.

2% See id. at 14. The requirement that the defense provide the court and prosecution
notice of its intent to introduce victim character evidence presumably also would apply to
the prosecution’s intent to introduce similar evidence of the defendant, should the §JC
decide 1o adopt a two-way street rule. See id.

M See id.

5 See id. at 12-18; supra text accompanying notes 153-173 (discussing the trial judge’s
discretion to exclude irrelevant or unduly prejudicial evidence).

6 Npe Commonwealth v, Mejia, 554 N.E.2d 1186, 1187-88 (Mass. 1990); Lapointe, 522
N.E.2d at 941; Commonwealth v. Rodriguez, 352 N.E.2d 203, 208 & n.10 (Mass. 1976);
Commonwealth v. Vidito, 487 N.E.2d 206, 209-10 {(Mass. App. Ct. 1985).

207 Spe Martin v. Ohio, 480 U.S. 228, 229 (1987). In Martin, the U.S. Supreme Court
held that states may treat self-tefense as an affirmative defense that the defendant has the
burden of proving by a preponderance of the evidence. See id. at 230, 236.

-
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once sclf-defense is successfully raised, the burden is on the prosecu-
tion to prove beyond a reasonable doubt that the defendant did not act
in self-defense. 208

Jurisdictions that take the failure-of-proof approach such as Massa-
chusetts should be more willing to admit evidence of the defendant’s
specific acts of violence on the issue of lirst aggressor because the
prosecution must meet this higher burden.?”® The two-way street rule
possibly would increase the advantage gained by the defendant in at-
tacking the victim’s character: even evidence that showed both parties
to be very violent might create a reasonable doubt as to the prosecu-
tion’s claim that the defendant did not act in sell-defense in failure-of-
proof jurisdictions.?!® Such evidence would be less likely to establish
that the defendant did act in sclf-defense by a preponderance of the
evidence in affirmative defense jurisdictions.?'! The U.S. Supreme
Court pointed out the difference between these burdens in 1987 in
Martin v. Ohio, stating that “[e]vidence creating a reasonable doubt
could easily fall far short of proving self-defense by a preponderance of
the evidence.”12

At the same time, defendants in failure-of-proof jurisdictions who
claim self-defense would feel less pressure to attack the victim’s charac-
ter and open the door to a counterattack on their own character than
would defendants in an affirmative defense jurisdiction because the
threshold of evidence they must introduce to prevail on the issue of
self-defense is much lower.?!? These considerations strongly support
allowing the prosccution to respond to an attack on the victim’s charac-
ter with similar evidence with regard to the defendant’s character.?'4

E. Fairness to the Proseculion

In addition to maintaining valuable saleguards for defendants, a
two-way street rule would cure the unfairness that the prosecution faces
if only able to rebut evidence of the victim's prior violent conduct with

208 See Mejia, 554 N.E.2d at 1187-88; Lapointe, 522 N.E.2d at 941; Redriguez, 352 N.E.2d
at 208 & n.10; Vidito, 487 N.E.2d at 209-]0,

9 See Mejia, 554 N.E.2d at 1187-88; Lapointe, 522 N E.2d at 941; Rodriguez, 352 N.E.2d
at 208 & n.10; Vidito, 487 N.E.2d at 209-10.

210 See Martin, 480 U.S. at 234,

21 Spp id,

212 4.

213 8pe id,

214 See Adjutant, 824 N.E.2d at 14 n.19.
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evidence of the victim’s reputation for peacefulness.2!® First, the prose-
cution is at a disadvantage because evidence of the victim’s peaceful
propensity is far less persuasive than the evidence of specific acts of vio-
lence for which it is offered to rebut.2!® The ability to rebut with evi-
dence of the victim’s pcacefulness is of little use: although the §JC itself
has said that evidence of one’s violent reputation is of little probative
value on the first aggressor issue, evidence of one’s peaceful reputation
is even less probative.2” Even the most violent person is peaceful some
of the time, and any character witness who honestly believes the victim
had a reputation for being peaceful could not possibly have knowledge
of the specific acts of violence for which their testimony is offered to
rebut.2!8 Second, in self-defense homicide cases, the victim is necessarily
deceased, and thus the best source of information with which the
prosecution can rebut evidence of the victim’s prior violent conduct is
unavailable.?!?

This unfairness is compounded by the holding in Adjutant that
victim character evidence is not limited to prior convictions, but rather
to “specific acts of prior violent conduct that the victim is reasonably al-
leged to have initiated."™ The defendant may introduce evidence of a
prior incident that may be poorly documented, if at all.?*! The prosecu-
tion may find it difficult gathering other witnesses to this incident, if
there are any, and even if the prosecution can find them, the victim is
deceased and is thus unable to explain the incident or point to any po-

215 See id. The S]C noted in Adjutant that, at 2 minimum, once evidence of the victim’s
violent conduct is admitted, the prosecutor may introduce evidence of the victim’s peace-
ful propensities. /d.; see Lapointe, 522 N.E.2d at 939.

216 See Fen, R. Evin. 405 advisory committee's note; Adjulant, 824 N.E.2d at 18 {Cowan,
J., dissenting). Justice Cowan argued in Adjutant that allowing the defendant to present
evidence of the victim's specific acts of violence while the prosecution remains powerless
10 introduce similar evidence of the defendant’s is lopsided and grossly imbalanced. See
824 N.E.2d at 18 (Cowan, ]., dissenting}. The Advisory Commiittee's Note to Federal Rule
of Evidence 405 explains that specific act evidence is the most convincing type of evidence,
and also has the greatest capacity to arouse prejudice. See Feb. R Evip. 405 advisory com-
mittee’s note.

27 Spp Michelson, 335 U.S. at 478-79; Adjutant, 824 N.E.2d x1 13-14 {majority opinion}.

218 Spe Michelson, 335 U.S. at 478-79.

219 See Adjutant, 824 N.-E2d at 11; Kleiss, supra note 46, at 1447-48.

220 e 894 N.E.2d at 13 (emphasis added). The meaning of “reasonably alleged” is an-
otheer interesting issue left open by Adjutant, but is beyond the scope of this Note. See id.;
see also Andrew G. Scott, Note, Exclusive Admissibility of Specific Act Evidence in Initial-Aggressor
Self-Defense Cases: Ensuring Fquity Within the Adjutant Framework, 40 Surrork U. L. Rev. 287,
957-58 (2006) (arguing that the application of Adjutant should be restricted to homicide
cases, and Jimited to evidence of prior convictions within a time limit, and that prosecutors
should be allowed to counter this evidence with evidence of the defendant’s character}.

21 See Adjutant, 824 N.E.2d at 13.
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tential witnesses.?*? The prosecution is aided by the requirement in Ad-
Jjutant that the defense give the prosecution and the court notice of its
intent to introduce evidence of the victim's specific acts of violence suf-
ficiently prior to trial to permit the prosecution to investigate and pre-
pare a rebuttal.?*® No matter how far in advance of trial this notice is
given, however, it never will be suflicient to bring the prosecution’s best
and possibly only source of rebuttal information back to life.?2 There-
fore, a two-way street rule that allows the prosecution to counter victim
character evidence with similar evidence about the defendant would
help level the playing field.225

CONCLUSION

The §JC should adopt a common law rule of evidence in Massa-
chusetts providing that when a defendant supports an assertion of self-
defense by introducing evidence of specific acts of violent conduct ini-
tiated by the victim in accordance with the new rule set out in Common-
wealth v. Adjutant, the prosecution may then introduce evidence of spe-
cific acts of violent conduct initiated by the defendant. This two-way
street rule would allow for a fair and balanced presentation of this
highly probative evidence at a minimum, and possibly a more complete
picture of the altercation for the jury. Given the S]C’s reasoning that
character evidence in the form of specific acts of violent conduct initi-
ated by the victim is highly probative on the issue of first aggressor, the
next logical step is to allow the jury also to hear similarly probative cvi-
dence with regard to the defendant. Massachusetts should be more in-
clined to follow this two-way street rule than other jurisdictions because
self-defense is treated as a failure of proof rather than as a true affirma-
tive defense. Because it would remain the defendant’s choice whether
to open this door to character evidence, and because the trial judge
would retain the usual discretion to exclude unduly prejudicial or ir-
relevant evidence, perfectly viable and valuable safeguards for the de-
fendant would remain in place.

Davib M. SCHEFFLER

22 See id. at 14 n.19,

23 Lo id, at 14,

224 See id,

225 See Fen. R. Evin. 404 advisory committee’s note to 2000 amendment.



