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Abstract

This study compares Indonesia’s and Hungary’s legal and humanitarian approaches to
managing the 2015-2022 refugee crisis and proposes an exit strategy for Indonesia’s
refugee handling. Indonesia faces challenges due to the maximum detention duration
stipulated in its Immigration Law No. 6/2011, which lacks further legal basis for prolonged
detention. Employing a qualitative approach with comparative literature analysis, the study
reveals Hungary’s emphasis on legal solutions, leading to potential human rights violations
but a decrease in asylum seekers, contrasting with Indonesia’s humanitarian approach,
resulting in positive impacts on refugees but a surge in asylum seekers. It concludes by
recommending Indonesia to conduct comparative legal research with Hungarian asylum
law to develop more effective refugee policies addressing legal and political concerns.
This research enhances understanding of refugee management in Indonesia and Hungary,
offering insights for nations grappling with similar crises.
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I. Introduction

In 2015, there was a major surge in the migration of refugees and migrants into Europe,
and Southeast Asia with 1.3 million people seeking asylum, the largest in a single year
since World War II (Sola, 2018). Recorded, more than 2 million new asylum requests were
registered between 2015 and 2016 only, with Germany receiving more than 22 percent
(441,900), Hungary receiving 3.6 percent (74,200), and other countries receiving 30 percent,
including Indonesia, Malaysia, and Thailand (European Stability Initiative, 2017). The
situation is escalating, with 32.5 million people expected to be displaced by 2023, with
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4.9 million of them seeking asylum, resulting in more than 1.1 million new asylum seeker
status claims (EUAA, 2022). Among the countries affected were Indonesia and Hungary,
both of which experienced their own distinct obstacles in dealing with the crisis; in short,
both countries are stuck in the same position but in different boats in terms of asylum
seeker handling approach (Rahmat, 2020). However, in terms of legal standing, those
countries are in opposition (Prabaningtyas, 2019).

Indonesia, which serves as a transit country, has seen an influx of refugees escaping conflict
and persecution in their origin countries, with over 14,000 asylum seekers and refugees
arriving in the country by the end of 2019, mostly originated from Afghanistan, Somalia,
and Myanmar (Mixed Migration Center, 2021). The majority of them chose Indonesia
because of religious similarities (M. T. Bahri, 2021). Since the 2015 refugee crisis, more
over 13.500 asylum seekers have entered Indonesia (Missbach, 2019). Additionally, a large
number of asylum seekers from Myanmar (Rohingya) also continuing to enter Indone-
sian territory; by the end of 2022, more than 100 Rohingya asylum seekers have been
captured in Aceh Provinces, Indonesia (C. Indonesia, 2022). After the implementation
of Presidential Law No. 21/2016, which grants 169 countries visa-free access, numerous
asylum seekers have entered Indonesia as tourists and declared their status as asylum
seekers on Indonesian territory (M. Alvi Syahrin, 2019). The adoption of that legislation
has created a new phenomenon in which the number of asylum seekers entering Indonesian
territory is increasing rapidly, as indicated by the enormous number of asylum seekers
declaring their status on Indonesian territory.

Figure 1: Comparison Between Population of Asylum Seeker and Asylum Seeker Who Offi-
cially Entering Indonesia as Asylum Seeker
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The rapid increase in the number of asylum seekers in Indonesia continues, with no proper
solution, particularly in terms of the availability of legal frameworks in the processing
of asylum seekers and refugees. Legally, Indonesia’s refugee handling legal system is
guided by Law No. 37/1999 on Foreign Relations, Law No. 6/2011 on Immigration, and
Minister of Justice and Human Rights Regulation No. M.HH-01.GR.01.06 of 2012 on Pro-
cedures for Handling Refugees, which recognizes the principles of non-refoulement and
non-penalization of asylum seekers, and provides for temporary protection for refugees
(Missbach, 2017a).

However, the legal system for the refugee itself is not conform yet with the 1951 refugee
convention and 1967 protocols. Because Indonesia is a non-signatory country to those
international agreements, it has no authority to grant refugee status (Liliansa and Jayadi,
2015). As a result, Indonesia is highly reliant on UNHCR refugee status determination;
however, the acceptance rate of UNHCR refugee determination for third-country reset-
tlement from Indonesia as transit countries to refugee receiving countries is very low,
less than 5% yearly (ECRE, 2018). Politically, Indonesia has refused the UNHCR recom-
mendation to ratify the 1951 refugee convention, through the House of Representatives
official meeting (Sihaloho, 2019). This phenomenon, will run just like snowball, and create
bigger problem in the future.

Hungary, on the other hand, faced a significant inflow of migrants entering its borders as
a final destination, with over 400,000 asylum seekers entering the country in 2015 alone,
far beyond the country’s capacity to manage a major influx of people at one time (WHO
Regional Office for Europe, 2016). Most of the asylum seeker is going into the EU through
Hungary, because its position, which included in the “Balkan route”, which connects the
Middle East, and Mediterranean region to the EU territory, where people tend to migrate
from the Middle East to Greece via Macedonia and Turkey entering through Bulgaria and
continue to Hungary as the directly bordered EU member states (Weber, 2017). Legally,
Hungary is a signatory to the 1951 Refugee Convention and the 1967 Protocols, which
implies that Hungary is “compelled” to handle the influx of people and give human rights
protection to asylum seekers by granting them refugee status.

Notwithstanding Hungary’s legal framework for dealing with refugees, the government is
using a “one-of-a-kind” strategy to dealing with asylum seekers. In Hungary, the refugee
handling legal system is guided by the CEAS as its supranational framework, Constitution
of Hungary, the Law on Asylum (LXXX. of 2007), and the Aliens Act (II. of 2007). Under
those legal systems, Hungary is required to offer international protection for asylum seekers,
including lodging, education, health care, and access to the labour market when their refugee
status is recognized (Hoffmann and Gédrdos-Orosz, 2022). However, politically, under the
Orban administration, Hungary has the very unique approach to manage the refugee who
entering the country. The Hungarian response to migration consists of three components:
selective border closure, a number of deterrents, and governmental racist discourse and
propaganda efforts in order to minimize the number of refugee in the Hungary territory
(Kallius, 2017). With that approach, which led to the populism perspective, according to
UNHCR, Hungary’s asylum system has become “virtually non-functional”, with a rejection
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rate of over 90% of asylum applications in 2019, making it one of the most restrictive asylum
systems in Europe (Juhdsz and Hunyadi, 2015).

Figure 2: Number of Asylum Seekers Who Entering Hungary During 2014 to 2019
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Source: UNHCR, 2019. https://www.unhcr.org/ceu/hungary-facts-on-refugees

Despite their different legal frameworks, both countries faced similar challenges in man-
aging the exit strategy for refugees. As the refugee crisis continued, both Indonesia
and Hungary were forced to find ways to manage the outflow of refugees from their
borders. Indonesia’s approach focused on providing humanitarian assistance and support to
refugees (Widyawati, 2017), while Hungary’s approach prioritized border control and legal
compliance (AIDA, 2020). Hungary’s focus on legal compliance led to significant human
rights violations, including the detention of refugees in overcrowded and inhumane condi-
tions, the use of excessive force by authorities, and the rejection of most asylum claims,
which successfully managed the refugee status claim, from more than 100,000 claims
in 2016, to only 5860 claims in 2020 (Senada, 2017). In contrast, Indonesia focuses on
humanitarian aid. Despite facing its own challenges in managing the refugee crisis, such
as limited resources and a lack of international support, Indonesia took a more flexible
approach to refugee management and provided basic services to refugees, such as health
care and education, but the non-legal approach taken by Indonesia will not last forever.

Furthermore, Indonesia and Hungary share a similar approach to refugees, prioritizing state
sovereignty and restricting asylum. Neither country offers a clear path to refugee status or
permanent settlement. Indonesia, despite being a key transit point for asylum seekers, has
not ratified the 1951 Refugee Convention or the 1967 Protocol, treating refugees as undocu-
mented migrants under its selective immigration policy (M. T. Bahri, 2021). Similarly,
Hungary’s policy of “organized disintegration” discourages refugee integration, aiming to
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protect national sovereignty (Kiss, 2016). Both countries serve primarily as transit points,
offering only temporary humanitarian aid without granting full refugee rights, leaving
asylum seekers in legal limbo.

To provide a deeper understanding of the legal and humanitarian realities of refugee
handling in Indonesia and Hungary, this paper conducts a comparative analysis of the
two countries’ approaches to managing the 2015-2022 refugee crisis exit strategy. By
examining the experiences of Indonesia and Hungary in managing the refugee crisis, this
paper seeks to contribute to a deeper understanding of the legal and humanitarian realities
of refugee handling, and provide the most relevant exit strategies, especially to providing
Indonesia with the proper legal framework to address the refugee problem in the future.

II. Method

This research is conducted by using the qualitative framework, with the comparative
law method. The comparative law is an important method for evaluating and comparing
the system of law and practices of different countries, based on their classification of
legal families (Oderkerk, 2015). Furthermore, in comparing the refugee handling policies
of Hungary and Indonesia, a literature analysis and doctrinal method can be used to
identify similarities and differences between the two countries. Literature analysis involves
a comprehensive review of relevant literature on refugee handling policies of Hungary and
Indonesia. This can include academic articles, government reports, policy documents, and
news articles.

For instance, research shows that Hungary has adopted a restrictive refugee policy, and
has been criticized by international organizations for its harsh treatment of refugees (Craw-
ley, Duvell, Jones, MCMahon and Sigona, 2018). On the other hand, Indonesia has been
commended for its relatively liberal refugee policy, which provides refugees with access to
basic services (Missbach, 2017a). Doctrinal analysis, on the other hand, involves examining
the legal and policy frameworks guiding the refugee handling policies of both countries.
This can involve analysing relevant national laws, international treaties, and agreements.
For instance, the Hungarian government passed a law in 2018 that criminalizes aiding
undocumented immigrants, including refugees (OMCT, 2018). In contrast, Indonesia has
ratified the 1951 Convention relating to the Status of Refugees and its 1967 Protocol,
which obligates the country to provide protection and assistance to refugees (UNHCR,
2020).

After understand the legal context between both countries, the comparative analysis will
be conducted. Comparative analysis involves comparing the findings from the literature
and doctrinal analysis to identify similarities and differences between the policies of
Hungary and Indonesia. The comparative analysis reveals that while Hungary has a more
restrictive policy towards refugees, Indonesia provides refugees with more access to basic
services such as healthcare and education (Crawley et al., 2016; Adelman, 2019). Synthesis
involves synthesizing the findings from the comparative analysis to draw conclusions about
the similarities and differences between the refugee handling policies of Hungary and
Indonesia. The synthesis should highlight areas of convergence and divergence between
the policies, identify strengths and weaknesses of each policy, and suggest potential areas
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for improvement. For instance, based on the comparative analysis, it can be concluded that
Hungary’s restrictive refugee policy has led to numerous human rights violations, while
Indonesia’s liberal policy could be strengthened by providing refugees with greater access
to legal protections (Crawley et al., 2016; Adelman, 2019). Then, the questions which
answered by this research are:
1) What legal and policy frameworks guide the refugee handling policies of both
countries?
2) What are the differences in the treatment of refugees in both countries?
3) What challenges do both countries face in implementing their refugee handling
policies?

III. Literature Analysis

Before delving into the issues of refugee handling policy between those two countries, it’s
important to grasp the legal contexts of Indonesia and Hungary. The analysis in this study
will focus on how both nations determine the refugee itself, the protection and human
rights access that both countries provide, and how the social and political situations in
both countries influence government decisions on refugee handling policy. Before start,
the definition of the refugee which used in this research is based on the 1951 refugee
convention, which stated as follows:

Paragraph 6A (ii): Any person who, as a result of events occurring before 1 January
1951 and owing to well-founded fear of being persecuted for reasons of race, religion,
nationality, or political opinion, is outside the country of his [or her] nationality and
is unable or, owing to such fear, or for reasons other than personal convenience, is
unwilling to avail him [or her]self of the protection of that country; or who, not having
a nationality and being outside the country of his [or her] former habitual residence,
is unable or, owing to such fear or for reasons other than personal convenience, is
unwilling to return to it.

Paragraph 6B: Any other person who is outside the country of his [or her] nationality or,
if he [or she] has no nationality, the country of his [or her] former habitual residence,
because he [or she] has or had well-founded fear of persecution by reason of his [or
her] race, religion, nationality or political opinion and is unable or, because of such fear,
is unwilling to avail him [or her][self of the protection of the government of the country
of his [or her] nationality, or, if he [or she] has no nationality, to return to the country
of his [or her] former habitual residence.

The definition of “refugee” in the UNHCR Statute of 1950 appears to be nearly identical
to the one selected by the drafters of the Refugee Convention (UNHCR, 1950). The
variations in the definition of “refugee” contained in UNHCR law are applicable without
regard to time or location, because of the ratification of the 1967 protocols (UNSW, 2018).
According to the those legal basis, the membership of a state in a certain social group as
a ground for persecution is no longer relevant (M. T. Bahri, 2021). Based on that legal
basis, the refugee handling legal framework will be compared between Indonesia and
Hungary.
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Indonesia Refugee Handling Policy

How Indonesia Determine Refugee?

First discussion is how Indonesia, as a transiting countries, determining the refugee itself.
Based on the Article 1, section A, Article 1, of the 1951 Convention, refugee can be defined
as the person who is unable or unwilling to return to his place of origin, because of
owing a well-founded fear of being persecuted for reasons of race, religion, nationality,
membership of a particular social group or political viewpoint (Moldovan, 2016). On the
other hand, asylum seeker can be determined as person who’s their status of refugee is
not granted yet, or in process to be granted by the relevant authorities (Moldovan, 2016).
However, Indonesia is not a signatory to the 1951 Convention relating to the Status of
Refugees and its 1967 Protocol, which establishes the legal framework for determining
refugee status and the rights and obligations of states towards refugees, then there have
been several challenges and concerns related to the refugee determination process in
Indonesia.

The fundamental challenge for Indonesia is the lack of a defined legislative framework
for determining refugee status. Although in the Constitution of Republic of Indonesia,
the 1945 Constitution, and the Fourth Amendment of 2000 in Article 28 G, paragraph 2,
stated:

“Every person shall have the right to be free from torture or inhumane and degrading
treatment, and shall have the right to obtain political asylum from another country”
That constitution is confirmed the right to be free from torture or degrading treatment of
human dignity and to seek asylum (Republic of Indonesia, 1945), however, there is no
further law framework to cover this matter. The first Indonesian law that mentions refugees
is the Foreign Relations Law No. 37/1999, which states in article 25 (1) that the President
has the authority to grant refugee status with the approval of the relevant ministry Republik
Indonesia, “Indonesia Law No. 37/1999 about Foreign Affairs”, Pub. L. No. 37/1999, Lem-
baran Negara RI 1 (1999), Article 25. The problem with this law is there no specific
procedures and criteria to determinate the refugee status, which created the confusion on
the ground (Missbach, 2017b). The phrases “refugees” and “asylum seekers” are not used
in Indonesian immigration law (Republic of Indonesia, 2011) (though “refugees” is now
specified in the 2016 Presidential Regulation), and they are frequently confused with other
transitory migrants or “economic” migrants who lack proper travel documents or overstay.
Related to that matters, the Director-General of Immigration issued Regulation No. IMI-
1489.UM.08.05 of 2010 about the Handling of Illegal Immigrants in 2010, in Article 2
and 3, stated several points, which are: (1) an irregular migrant who is discovered to be
in Indonesian territory is subject to immigration proceedings. (2) If the irregular migrant
referred to in paragraph (1) expresses its desire to seek asylum and/or cannot be deported
for various reasons, the situation shall be coordinated with the international agency in
charge of refugee problems and/or UNHCR to assess their status Directorate General
of Immigration, “Regulation of the Directorate General of Immigration Number: IMI-
1489.UM.08.05/2010”, Pub. L. No. IMI-1489.UM.08.05/2010, 1 (2010), Article 2 and 3.
From this points, concluded if Indonesia has no own authorities to determine the status
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of refugee, thus, the person who declared their status as asylum seeker inside Indone-
sia territory. Furthermore, to fill the legal gap, about how the procedure to obtain the
refugee status, the Directorate General of Immigration is issued the regulation no. IMI-
3052.GR.02.07/2016, in the article 3, stated if every person who stated their status as asylum
seeker, is cannot be sent back to their origin country (non-refoulement principle), and
summarized from the article 4, the procedure on refugee determination status in Indonesia
can be drawn as follows:

Figure 3: Refugee Status Process Determination in Indonesia
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According to the Indonesian refugee determination law, each asylum claimant must follow
the Refugee Status Determination (RSD), which is handled by the UNHCR Office in
Jakarta, before being given refugee status in Indonesian territory. In 2016, UNHCR iden-
tifies 2445 asylum seekers in Indonesia with special needs, conducted 3114 interview,
with 3216 refugees status granted, and 636 refugees are resettled to the third country, most
of them are sent to Canada, Australia and United States (UNHCR, 2016). Based on the
UNHCR regulation, the process for the RSD procedure consists of three main steps, which
summarized as follows:
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Figure 4: UNHCR RSD Procedure Schemes
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Under the RSD process, the asylum applicant who is awaiting the RSD decision is placed in
an immigration detention centre. Furthermore, those who have been given UNHCR status
will be assisted by the UNHCR in collaboration with the Indonesian government (M. T.
Bahri, 2021). As of December 31, 2016, the President of the Republic of Indonesia, Joko
Widodo, signed Presidential Regulation Number 125 of 2016 concerning the treatment of
refugees from abroad in order to raise the standard of protection for asylum seekers who
have received refugee status, and to comply with the international humanitarian standard,
however, many of the basic access to the human rights is not regulated yet in this regulation
(Kneebone, Missbach and Jones, 2021). This Presidential Order also takes into account
the implementation of Article 27 paragraph (2) of Law Number 37 of 1999 Concerning
Foreign Relations (R. Indonesia, 1999). According to Presidential Regulation Number
125 of 2016 on Refugee Handling Overseas, the management of refugees is managed by
the Minister, who in this case is the Ministry in charge of government affairs in politics,
law, and security. One of these requires coordination in terms of immigration supervision.
The authority of immigration supervision for refugees are carried out by detention house
officers Immigration and immigration supervision include: departure to the recipient
country when found, both within and outside the shelter, voluntary repatriation, and
expulsion (Muhammad Alvi Syahrin, Wiraputra and Aji, 2022).

The main problem in the legal schemes of Indonesia refugee determination is only less
than 10 percent of the asylum seeker, who entering Indonesia territory got their status
as refugees under the RSD program which conducted by the UNHCR (Muhammad Alvi
Syahrin et al., 2022). On the other hand, according to Law No. 6/2011, article 85, para-
graph 2, a refugee who is waiting to be moved to the receiving nation might be kept for up
to ten years (Republic of Indonesia, 2011). Following that, the current legal system will
be unable to address the issue that may arise after ten years of captivity.

Furthermore, based on the previous research, the absence of Refugee Status Determination
(RSD) procedures in Indonesia creates significant legal and human rights challenges.
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Without a clear legal framework, Indonesia lacks a formal mechanism to assess whether
an asylum seeker qualifies for protection, potentially leading to arbitrary detentions,
deportations, or violations of international human rights standards (M. Bahri, 2023). This
legal gap has also resulted in refugees becoming vulnerable to exploitation, with many
reported cases of sexual abuse and violence perpetrated by law enforcement officers,
highlighting the dire consequences of the lack of oversight and protection (Suyastri,
Bahri and Marhadi, 2023). In contrast, Hungary’s RSD procedures, established under
the Asylum Law of 2007, serve as a legal tool to manage and control migration effectively.
The Hungarian government uses RSD procedures as a “legal border”, ensuring that only
those asylum seekers who meet specific criteria are granted protection, while those who do
not are legally rejected. This process not only helps Hungary safeguard its borders but also
reduces the number of migrants entering the country (M. Bahri, 2023). The absence of
such procedures in Indonesia underscores the urgent need for a structured legal framework
to manage asylum claims, prevent human rights violations, and protect refugees from
abuse and violence.

Human Rights Protection for Refugees in Indonesia

The absence of a legal foundation for determining refugees has a significant impact on
the international protection that refugees can seek. Despite this, Indonesia has ratified the
1948 Universal Declaration of Human Rights (UDHR), which states that “everyone has
the right to life, liberty, and the security of one’s person” (Article 3) and “no one shall
be subjected to arbitrary arrest, detention, or exile” (Article 4) (Nations, 1948). Thus,
Indonesia is legally obliged by this international agreement and must respect the rights
of the refugee itself; yet, to comply with that legal basis, Indonesia has chosen the so-
called “humanitarian approach” to address the refugee (Tobing, 2021). Because Indonesia
has not ratified the 1951 Refugee Convention or the 1967 Protocols, access to human
rights protection will not conform to international standards, and potentially violating the
human rights (Dewansyah, Dramanda and Mulyana, 2017). Furthermore, based on the
1951 refugee convention, the right of refugee can be categorized as follows:

Table 1: The Rights of Refugee Based of the 1951 Refugee Convention

Stated rights Legal Basis of the 1951
Refugee Convention

Personal Rights

Non-refoulement principles, meaning refugees cannot Article 33
be sent back to their country of origin

Rights of association for refugees Article 15
Access to courts Article 16
Wage earning employment for refugees Article 17
Self-employment for refugees Article 18

Continued on next page
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Stated rights Legal Basis of the 1951
Refugee Convention

Rights provided by the government

Rights to temporary housing Article 21
Access to public education Article 22
Equality in public relief Article 23
Rights to labour legislation and social security Article 24
Administrative assistance Article 25
Freedom of movement Article 26
Identity papers Article 27
Travel documents Article 28
Fiscal charges Article 29
Transfer of assets Article 30
Refugees unlawfully in the country of refugees Article 31
Naturalization Article 34

Source: Author from the 1951 refugee convention

However, as the non-signatory county, Indonesia has unable to provide the rights based on
the mandate of that legal basis. The first rights which cannot be implemented by Indonesia
is the right for work, by join the job market and self-employment for refugees, as stated on
the 1951 refugee convention, on article 17 and 18. In terms of a legal norm, as regulated in
Government Regulation No. 34/2021, Article 2.1, states, “Every Employer, must prioritize
the Indonesian Nationals as an employee in any kind of position”, also in Article 5.1,
states if “The employer only can recruit foreign nationals, for this kind of position only:
(1) Director or Commissioner, (2) Foreigner who work in the fields of education, digital
economy, and oil and gas sector”. If a foreigner works in Indonesia lawfully, he or she
must be an investor, owner, or director of an established company, or be sent by his or her
nation due to specific competence in the fields of education, digital economy, and oil and
gas. After achieving those standards, international workers in Indonesia must be assured.
Burden for refugees to enter the job market also emphasized by the demographical position,
which stated if many Indonesian are belong to the workforces, and must be involved as
employee in the foreign company, and there is no legal basis which allow the refugees to
enter the job market (Eggenhofer-Rehart et al., 2018).

The second set of rights that cannot yet be granted, particularly to refugee children, is due
to the legal requirements for entering formal education, which require a birth certificate
and other documentation that those refugees do not have (Nugroho Adhi, Agung and
Gitareja, 2021). Legally, Indonesia is not a ratified country that is responsible for providing
refugees with access to education. Unfortunately, it is not that straightforward. Because
Indonesia joined the United Nations Convention on the Rights of the Child in 1989, Indone-
sia should allow asylum seekers to participate in formal education. The Convention on
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the Rights of the Child establishes particular international legal obligations for children
and establishes various guiding principles for child protection, which can be stated as
follows: (a) In all actions taken against children, including asylum seekers and refugee
children, the best interests of the child shall be a primary priority, (b) There should be no
discrimination based on race, colour, gender, language, religion, politics, or other opinions,
origin, national, ethnic, or social status, property, disability, birth, or other status, or on
a status basis, activities, opinions expressed, or beliefs of the child’s parents, guardians,
or family members. (c) Every child has the basic right to live, survive, and develop to the
fullest extent possible; (d) Children must be granted the freedom to freely express their
opinions; and (e) Children have the right to family unity and the right not to be separated
from their parents against their will.

The last human rights access who cannot be provided by Indonesia is the right to freedom
of movement within the country. According to Article 26 of the 1951 Refugee Convention,
states must allow asylum seekers and refugees to move freely within their borders.
Although Indonesia did not sign the 1951 Refugee Convention, it did ratify the 1948
Universal Declaration of Human Rights (UDHR), which stated that “everyone has the
right to life, liberty, and the security of one’s person” (Article 3) and “no one shall be
subjected to arbitrary arrest, detention, or exile” (Article 4). These were then integrated
into Article 9 of the International Covenant on Civil and Political Rights (ICCPR), which
protects personal liberty and security and prohibits arbitrary deprivation of such rights,
and was ratified by Indonesia. Article 12 of the same law, which covers restrictions on
free expression, even though Indonesia does not join the refugee convention, freedom of
movement is already being implemented under the UDHR and ICCPR frameworks by
developing Alternative Detention (ATC) schemes rather than the usual detainee system,
the Immigration Detention Center (IDC).

However, in the year of 2016, Indonesia has issued the Presidential Regulation No.
125/2016 on Handling of Foreign Refugees. This regulation is becoming the first legal
basis for handling the refugees, based on the “humanitarian approach” (M. Alvi Syahrin,
2019). The humanitarian approach based on the relevant regulation is broadened over the
process of person rescuing, document check, and provide the shelter (Missbach, 2017a).
Then, based on that regulation, the rights which must be provided by the government of
Indonesia to the refugees can be summarized as follows:

Table 2: Rights Provided to the Asylum Seeker and Refugee Based on Presidential Regulation
125/2016

Rights Stated on
The government of Indonesia, coordinated by the responsible minister, Article 4
is responsible for the:
1. Finding;

2. Placement;
3. Safeguarding; and
4. Immigration supervision

Continued on next page
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Rights Stated on

After the person is secure, the immigration officer is responsible to Article 13, Paragraph 2
collect data by way of examining:
1. Travel documents;
2. Immigration status; and
3. Identity

If a foreigner declares himself/herself to be a refugee based on the Article 13, Paragraph 3
examination by the immigration officer at the Immigration Detention
Center, the Immigration authorities shall coordinate with the United
Nations through the United Nations High Commissioner for Refugees
(UNHCR).

The Immigration Detention Center shall coordinate with the local Article 24
regency/municipal authority to transfer and relocate refugees from
their place of finding to a shelter.

Provision of basic necessities in the shelter shall comprise at least the Article 27
following:
1. Supply of clean water;
2. Provision of food, drinks, and clothing;
3. Healthcare and hygiene; and
4. Religious facilities.

Funds for refugee management can be obtained from: a. the state Article 40
budget via the relevant ministry/agency; and/or b. other legal and
non-binding sources in accordance with the applicable laws and
regulations.

Source: Author from the Presidential regulation 125/2016

Based on the literature analysis above, the rights which can be provided by the Government
of Indonesia are only the basic rights, such as shelter with the supply of clean water,
food, drinks and clothing, healthcare, and religious facilities. The further facilities must
be coordinated with the UNHCR as the agency who has authority to determine the status
of the refugee.

Hungary Refugee Handling Policy

How Hungary Determine Refugees?

On the other way, Hungary is the refugee recipient country. Hungary is a signatory to the
1951 Refugee Convention and its 1967 Protocol, which define the legal status and protection
of refugees as the mandatory requirements in joining EU in 2007 and to contribute to the
development and interpretation of international refugee law (Janmyr, 2019). As signatories
to the 1951 Refugee Convention and 1967 Protocols, as well as EU member states, the
integrated instrument of EU integrated refugee management must be followed. The system
is called the European Common Asylum System (CEAS), which is the supranational legisla-
tive regulation, by following this structure:
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Figure 5: EU Legal Structure

Fundamental Treaties (Obligatory to follow)

Supranational Level

<

EU Directives (Obligatory to follow)

<

Harmonized European Law (Voluntary to follow)

National Level

<

Harmonized National Law (Voluntary to follow)

<

Source: Author from many resources

The Common European Asylum System (CEAS) is a set of rules and procedures estab-
lished by the EU to ensure that asylum seekers receive equal treatment and protection
across all EU member states (Kaufmann, 2021). The CEAS was created to address the
challenges of asylum seekers moving from one EU country to another in search of pro-
tection, and to ensure that asylum seekers are treated fairly and with dignity. The CEAS is
composed of a number of different legal instruments, including directives and regulations
that set out the rights and obligations of asylum seekers and member states (Mathew and
Harley, 2016). The key components of the CEAS include:

a)

b)

c)

d)

The Dublin Regulation: This regulation determines which EU member state is respon-
sible for examining an asylum application. The regulation is based on the principle
that the member state where an asylum seeker first enters the EU is responsible
for examining their application, and give the asylum temporary stay permit in their
territory (European Parliament, 2020).

The Qualification Directive: This directive establishes the criteria for determining
who qualifies for refugee status or subsidiary protection. It sets out the definition of
a refugee and the grounds for granting subsidiary protection (Convention, 2016).
The Asylum Procedures Directive: This directive sets out the minimum standards
for the procedures that EU member states must follow when examining asylum
applications. It covers issues such as the right to legal assistance, the right to an
interpreter, and the right to appeal (Council of the European Union, 2016).

The Reception Conditions Directive: This directive establishes the minimum stan-
dards for the reception conditions that must be provided to asylum seekers in EU
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member states. It covers issues such as accommodation, food, and healthcare (Par-
liament, Council, The and Union, 2016).
e) EURODAC regulation, it creates a European Union asylum fingerprint database.
When someone requests for asylum in the EU, their fingerprints are sent to the

EURODAC central system (European Parliament, 2015).

The CEAS is designed to ensure that asylum seekers receive fair and humane treatment
throughout the asylum process, regardless of which EU member state they are in. However,
the system has faced criticism for being overly complex and bureaucratic, and for failing
to adequately address the challenges of asylum seekers moving from one EU country to
another (Kaufmann, 2021). In summary, the process of the CEAS can be shown as follows:

Figure 6: The CEAS Procedures on Refugee Status Claim for International Protection
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Source: Author from the CEAS handbook

Hungary as the member of EU, must follow the CEAS system as the supranational law
background. However, as the member states, Hungary also have the legal basic as national
laws to address the problem of asylum seeker in their territory, those legal basics are:

Table 3: Law on Asylum Seeker and Refugee Management of Hungary

Title In Hungarian Language View link

Act LXXX of 2007 on Asylum 2007. évi LXXX Torvény http://bit.ly/1IFdMk2
a menedékjogrol

Act II of 2007 on the Entry and | 2007. évi II. térvény a harmadik http://bit.ly/1S4bdd1

Stay of Third Country Nationals | orszdgbeli dllampolgédrok
beutazdsarol és tartézkoddsardl

Act LXXX of 2003 on Legal Aid | 2003. évi LXXX. torvény a jogi http://bit.ly/1QqHj5¢
segitségnyujtasrol

Source: Authors, from many sources
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In the implementation of those legal basic, Hungary also have several regulations, which
used to address the problem in the field, which are:

Table 4: Principal Implementing Decrees, Administrative Guidelines, and Rules Governing
Asylum Procedures, Reception Conditions, and Detention

Title In Hungarian Language View link
Government Decree no. 301/2007. (XI. 9.) Korm. rendelet | http://bit.ly/1QLMdJEM
301/2007 (XI. 9.) on the a menedékjogrdl sz616 2007. évi
implementation of Act LXXX | LXXX. torvény végrehajtdsardl
of 2007 on asylum
Government Decree no. 2007. évi II. torvény a harmadik http://bit.ly/1Gs2alD
114/2007 (V. 24.) on the orszagbeli dllampolgdrok
Implementation of Act II of beutazasarol €s tartézkodasarol,
2007 on the Entry and Stay of | egységes szerkezetben
Third-Country Nationals a végrehajtasroél szo16 114/2007
(V. 24.) Korm. rendelette
Government Decree no. 9/2013 | 29/2013. (VI. 28.) BM rendelet http://bit.ly/111uvb]
(VI.28.) on the rules of a menekiiltiigyi Orizet
execution of asylum detention | végrehajtdsanak szabalyair6l és
and bail a menekiiltiigyi 6vadékrol
Government Decree no. 191/2015 (VIL 21.) A nemzeti http://bit.ly/IPNamgZ
191/2015 (VII. 21.) on safe szinten biztonsdgosnak
countries of origin and safe nyilvanitott szdrmazdasi orszdgok
third countries és biztonsdgos harmadik orszdgok
meghatdrozasarol

Source: Authors, from many sources

Under this law, a person can apply for asylum in Hungary if they have a well-founded fear
of persecution in their home country due to their race, religion, nationality, membership
in a particular social group, or political opinion (Government of Hungary, 2019). The
asylum seeker must apply for asylum in person at a border crossing point or a designated
asylum office. The application can be submitted in the Hungarian language or any other
language that is widely spoken in the asylum seeker’s country of origin. The asylum
seeker’s application will be assessed by the Hungarian authorities, and if it is deemed
admissible, the asylum seeker will be given access to the asylum procedure. The Hungarian
authorities will conduct a preliminary investigation to determine whether the asylum seeker
has a well-founded fear of persecution in their home country.

During the investigation, the asylum seeker will be interviewed by the authorities to deter-
mine the veracity of their claim and whether they meet the criteria for refugee status. The
authorities will also examine any evidence that supports the asylum seeker’s claim, includ-
ing documents, photographs, and witness statements. If the asylum seeker is granted refugee
status, they will be given the right to remain in Hungary for an initial period of three years
and will have access to social services and the labour market. They will also be provided
with legal and administrative assistance to help them integrate into Hungarian society.
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However, if the application is rejected, the asylum seeker may be subject to deportation.
The law provides for the possibility of appealing the decision, but the appeals process can
be lengthy and complicated. Asylum seekers who are rejected may be detained pending
deportation, and there have been reports of poor conditions in some detention facilities.

Rights of Refugees in Hungary

The Hungarian Asylum Act of 2007 governs the process of granting asylum in Hungary.
The act provides the legal framework for asylum procedures in the country and sets out the
criteria for granting refugee status. According to the act, a person is considered a refugee
if they have a well-founded fear of persecution in their country of origin due to their race,
religion, nationality, political opinion, or membership in a particular social group. Hungary
is a signatory to the 1951 United Nations Convention relating to the Status of Refugees
and its 1967 Protocol. As a signatory to the convention, Hungary is obliged to provide
refugees with basic rights and protections, including the right to seek asylum, freedom
from expulsion or forced return, and access to basic necessities such as food, water, shelter,
and medical care.

Table 5: The Rights Must Be Provided by the Government of Hungary to Refugee

Stated rights Legal Basis of the 1951
Refugee Convention

Personal Rights

Non-refoulement principles, meaning refugees cannot Article 33
be sent back to their country of origin

Rights of association for refugees Article 15
Access to courts Article 16
Wage earning employment for refugees Article 17
Self-employment for refugees Article 18

Rights provided by the government

Rights to temporary housing Article 21
Access to public education Article 22
Equality in public relief Article 23
Rights to labour legislation and social security Article 24
Administrative assistance Article 25
Freedom of movement Article 26
Identity papers Article 27
Travel documents Article 28
Fiscal charges Article 29

Continued on next page
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Stated rights Legal Basis of the 1951
Refugee Convention
Transfer of assets Article 30
Refugees unlawfully in the country of refugees Article 31
Naturalization Article 34

Source: Authors from 1951 refugee convention

However, Hungary’s treatment of refugees and asylum seekers has been widely criticized.
In 2015, Hungary erected a border fence along its border with Serbia to prevent refugees
from entering the country. The Hungarian government argued that the fence was necessary
to protect the country’s borders and prevent illegal migration. However, human rights
organizations criticized the move, arguing that it violated the rights of refugees and asylum
seekers to seek protection and asylum.

In addition to the border fence, Hungary has passed several laws that restrict the rights of
refugees and asylum seekers. In 2015, Hungary adopted a law that allows police to detain
refugees who enter the country illegally and keep them in detention centres for up to six
months. This law has been criticized by human rights organizations, which argue that it
violates refugees’ right to liberty and security. In 2018, Hungary passed another law that
criminalizes individuals and organizations that provide assistance to refugees and asylum
seekers who enter the country illegally. The law has been criticized as a violation of the
rights to freedom of expression and association.

Furthermore, Hungary has been accused of denying refugees access to basic necessities
such as food, water, and medical care. The European Court of Human Rights has issued
several judgments against Hungary for its treatment of refugees, including cases involving
the detention and expulsion of refugees, and the use of violence by police and border
guards. In July 2020, Hungary passed a new law that effectively ended the possibility of
asylum seekers receiving protection in Hungary. The new law requires all asylum seekers
to wait in transit zones along the Hungarian border until their asylum applications are
processed. However, Hungary has not been processing any asylum applications since
March 2020, citing the COVID-19 pandemic as the reason for the halt.

The new law has been criticized by human rights organizations and the international com-
munity as a violation of international law and the right to seek asylum. The United Nations
High Commissioner for Refugees (UNHCR) called on Hungary to suspend the law, stating
that it effectively blocked access to asylum and violated the principle of non-refoulement.
In conclusion, Hungary has a legal obligation to provide basic rights and protections to
refugees under international law. However, its treatment of refugees and asylum seekers
has been widely criticized, with several laws being passed that restrict their rights and
access to basic necessities. Hungary’s policies towards refugees have been a topic of con-
troversy and debate, with human rights organizations and the international community
calling on Hungary to improve its treatment of refugees and abide by its legal obligations.
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IV. Discussion

The comparative study will be carried out after examining the legal and social situations
in Indonesia and Hungary in terms of refugee handling. The analysis will be focused
on determining the most reasonable exit strategy for Indonesia, because the maximum
detainee will be reached in 2025 for the majority of refugees, because the maximum
detention is only 10 years under Immigration Law No. 6/2011, article 85, paragraph 2. Yet,
according to the literature study above, Indonesia is focused on the humanitarian aspects
approach, whilst Hungary is utilizing a legal-based method as the exit strategy on their
nations’ refugee handling policies.

The Humanitarian Approach’s Consequences in Indonesia

From its independence in 1945, Indonesia always rely on the humanitarian approach to
address the asylum seeker and refugee related problem. The Prime Minister Circular Letter
No. 11/R.1./1956 on Political Fugitive Protection, as mentioned in the Introduction to this
Special Issue, was the first administrative legislation on asylum seekers after Indonesian
independence in 1945. This instrument defined asylum as a personal entitlement for politi-
cal refugees (Aquinas and Susinto, 2021). The circular linked this right to the guarantee
of several fundamental freedoms enshrined in the Temporary Constitution of 1950 and
the Universal Declaration of Human Rights, such as freedom of religion, expression, and
assembly, as well as the right to seek and enjoy asylum. This history demonstrates that,
while the right to asylum was not specifically stated in the Constitution at the time, the
Indonesian government saw it as inextricably linked to other nationally and internationally
recognized human rights. This is also consistent with Indonesia’s participation in the
Asian African Legal Consultative Organisation (AALCO), which was founded as a result
of the 1955 Bandung Conference. The organisation adopted the Principles Concerning
the Handling of Refugees (Bangkok Principles) in 1966, which deals with asylum in
Article I, paragraph 3: “The grant of asylum to refugees is a humanitarian, peaceful, and
non-political act.” (AALCO, 2001). Indonesia reaffirmed its commitment to the Bangkok
Principles in 2001; while this instrument is classified as an “advisory document” and thus
non-binding, it does provide guidance on how the principles should be construed.

In practice, Indonesia’s significant involvement with the refugee issue began with the
Indochinese refugee crisis in 1975 (Casella, 2016). From 1979 to 1982, Indonesia gave
temporary shelter to about 122,000 to 145,000 Indochinese refugees held in the Galang
Island Refugee Camp under the Comprehensive Plan of Action (CPA) (Missbach, 2013).
With the closure of the camp in 1996, in the late 1990s and early 2000s, Indonesia began
to receive a new wave of asylum seekers with a distinct character as a result of the Middle
East conflict. Continuing with the government’s approach under the CPA, the government
took a passive stance once more, with asylum applicants being handled directly by the
UNHCR when asking for refugee status. Surprisingly, this movement coincided with the
passage of human rights laws, including the constitutional provision for refuge in 2000.
From its independence, Indonesia has no legal background in refugee determination; as
a refugee transit country, Indonesia “accepts” asylum seekers and refugees who arrive to
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its territory using a humanitarian approach. There is no precise definition of a refugee
in immigration law, which is why Indonesia continues to rely on the UNHCR RSD
program to identify refugees who enter Indonesian territory (Mixed Migration Center,
2021). Generally, the humanitarian approach is making the access of the asylum seeker is
unclear, and potentially violating the human rights. Despite the existence of a constitutional
right to asylum in Indonesia, which reflects the sovereign right to grant asylum, the above
developments indicate that the government chose to delegate the refugee-status-deter-
mination (RSD) procedure to a non-state entity, in this case, the UNHCR, rather than
carrying out its obligations under its own laws. The continuous allocation of RSD to
UNHCR under the PR shows that the constitutional right to asylum is still being ignored.
There is also a significant legal gap between the separation of asylum seekers and refugees
who enter Indonesia and declare their refugee status. In the legal basis which already men-
tioned in the previous chapter, whether in the 1945 Constitution, and the Fourth Amendment
of 2000 in Article 28 G, paragraph 2, the Indonesia Law No. 37/1999 about Foreign Affair,
Indonesia Law No. 6 /2011 on Immigration, and the Directorate General of Immigration
regulation no. IMI-3052.GR.02.07/2016 are not mentioning the definition, criteria or
procedure of the refugee handling policy. Meanwhile, in the Presidential Regulation (PR)
no. 125/2016, without determining the refugees, the regulation is imposing the respon-
sibilities and the basic rights which have to fulfil by the local government when the
refugee is found inside the territory of Indonesia. The rights which are including the
evacuation, shelter and basic access (Oktaviana and Faraswacyen, 2020). However, the
very big question is still arises in the Indonesia refugee handling regime, who are refugees?
Furthermore, the PR has failed to uphold the spirit of human rights on which the con-
stitutional right to asylum is based. As Sadjad explains in this Special Issue, the PR’s
institutional architecture regards refugees as passive receivers of basic needs rather than
rights bearers. Sadjad explains that previous iterations of the PR included references to
refugee human rights, but they are no longer included in the current PR. The PR expressly
mentions that “international organizations[s]” will offer basic needs such as clean water,
food, clothing, health and sanitary services, and religious facilities. In practice, this relates
to the IOM’s function, and the PR formalizes the practice that was already in place under
the RCA and the Protocol. This method reinforces the “humanitarian” approach because
meeting fundamental requirements is based on the funding of international organizations
rather than the state’s lawful constitutional obligation.

In terms of housing, the PR gives local governments a new mandate to facilitate decent
refugee housing. Nevertheless, as others in this Special Issue have highlighted, such
a mandate is impossible to fulfil due to a lack of institutional and budget capacity at
the local-government level. Furthermore, the PR is quiet on socioeconomic rights that are
critical for refugees, such as the right to work and the right to education, supporting the
idea that refugees are viewed as “humanitarian entrants” who passively accept a few basic
necessities without a set of rights. The freedom to work is especially vital for refugees
because it gives them liberty and dignity, allowing them to be self-sufficient and follow
their dreams.
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Furthermore, one of the biggest challenges facing refugees and asylum seekers in Indonesia
are limited access to legal and human rights protection, as already explained in the previous
chapter. Indonesia has not ratified the 1954 Convention relating to the Status of Stateless
Persons or the 1961 Convention on the Reduction of Statelessness. This means that state-
less refugees in Indonesia may face additional challenges in accessing legal and human
rights protections. The further consequences which can be faced by the asylum seeker and
refugee in Indonesia is the stuckedness, and potentially they can be a stateless person who
has no any protection at all in the Indonesia society (Missbach, 2013).

Another social challenge is that Indonesia does not allow refugees and asylum seekers to
work or attend formal education. This creates a situation where many refugees and asylum
seekers are unable to support themselves or their families and may be forced to live in
precarious situations. Furthermore, refugees and asylum seekers in Indonesia are often
subject to arbitrary detention and deportation. Indonesian authorities may detain refugees
and asylum seekers for extended periods without charge or trial. Additionally, refugees
and asylum seekers may be deported to their home countries or a third country where they
may face persecution or danger. Overall, the legal and human rights access problem for
refugee handling in Indonesia is significant. Indonesia must work to develop a more robust
legal framework for handling refugees and asylum seekers and provide greater access to
legal and human rights protections.

The comparative study of refugee handling between Indonesia and Hungary highlights
significant differences rooted in their legal frameworks and societal responses. Indonesia’s
humanitarian approach, entrenched in historical practices and Presidential Regulation
125/2016, lacks a precise legal definition or procedure for refugees, relying heavily on
UNHCR for status determination. This has led to gaps in refugee rights and socioeconomic
limitations, as refugees face restricted access to work and education, and arbitrary detention.
In contrast, Hungary employs a structured legal framework that clearly defines refugee
processes but prioritizes national security and public order, resulting in a more restrictive
but legally defined approach. As Indonesia approaches the 10-year maximum detention
limit set by Immigration Law No. 6/2011 in 2025, it faces a potential humanitarian crisis
due to its lack of a concrete exit strategy. In comparison, Hungary’s approach, while strict,
ensures clarity and adherence to legal processes, suggesting that Indonesia could benefit
from integrating a more structured legal system while maintaining its humanitarian focus
to better manage refugee situations.

Legal Based Approach in Hungary

Hungary is can be defined as the country which more experienced in the refugee handling.
The first mass movement influx to Hungary, via the Balkan route was happened in 1251,
when King Bela IV Issued the royal charter, called the “Golden Bull of Hungarian Jews”,
which determining the status of the Jews refugee from the German, Italian and other
European Countries which experienced the Tartar Invasion in 1241 (Frank, 2016). Further-
more, in the During the nineteenth century, the greatest immigrant group to Hungary was
Jews, some of whom came from the Habsburg Empire’s western areas, notably Germany,
Bohemia, and Moravia, while others escaped Russian pogroms through Polish borders to
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Galicia, from where they went to Hungary. Following the persecution of Russian Jews
initiated by Tsar Alexander II’s assassination in 1881, many Jews sought refuge in two of the
most liberal countries of the time, the United States and the Austro-Hungarian Monarchy.
By the commencement of World War I, roughly one million Jews were living in Hungary’s
territory (Csiki, 2022). In the World War I and World War II, Hungary also experiencing the
mass influx of people, who looking for the international protection (Frank, 2012).
Hungary, on the other hand, as a member of the European Union (EU), has a legal-based
approach to refugee management. As the member of EU, Hungary ratified the 1951 refugee
convention and 1967 protocols as their legal basis in refugee management. Supranational,
Hungary following the CEAS system which consist of several directives and regulation
in the EU level, such as the Dublin regulation, Directive 2011/95/EU of the European
Parliament and of the Council of 13 December 2011 on Standards for the Qualification of
Third-Country Nationals or Stateless Persons as Beneficiaries of International Protection,
Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013
Laying down Standards for the Reception of Applicants for International Protection,
Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013
Laying down Standards for the Reception of Applicants for International Protection, and
Regulation (EU) No. 603/2013 of the European Parliament and of The Council of 26 June,
2015. Also, nationally Hungary has the very strong legal basis, which is the Act LXXX of
2007 on Asylum, which harmonized with the CEAS as its supranational basis.

In summary, Hungary has the legal basis in the determining the refugee status in their ter-
ritory. In the refugee reception, the Hungarian immigration officer has the authorities to
conduct the interview and biometric obtaining process to determine whether a person is
meet the requirements as refugee as stated in the Act LXXX of 2007 on Asylum, Chapter I1I
and Chapter VII. Also, in the refugee management, in the Hungarian asylum act, is clearly
stated the minimum standard which has to be followed by the Hungarian authorities in
managing the refugees, and in the refugee handling and even the data management policy
to protect the personal and interview data of the asylum seeker. The legal basis of Hungary
gives Hungary the authority to regulate asylum seekers and refugees who enter Hungarian
territory. Furthermore, Hungary is using the legal standard to reduce the number of asylum
seekers who entering Hungary (Nagy, 2016).

First, the Hungary legal strategy is to secure its international border with Serbia, and
making a cooperation with Turkey. In the European refugee crisis 2015, the Visegrad four
member states (Hungary, Poland, Republic of Ceko, and Slovakia) are rejected the Quota
system proposes by the EU, as agenda to securitizing irregular migration (Stepper, 2016).
Hungary, together with the EU, is signing the EU-Turkey deal, and boldening the border
control between the Hungary and Serbia to send back the refugee who detected in the
Hungary border to Turkey refugee camp, then it will reduce the number of refugee who
entering the Hungary via the land border (Bettina Jakobsen, 2018). Hungarian Border
Police are legally authorized to push irregularly staying migrants who intend to seek
asylum in Hungary from any region of the nation across the border barrier, with no legal
procedure or option to resist this measure (Government of Hungary, 2020). The deadlines
for seeking judicial review of inadmissibility rulings and denials of asylum applications
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decided in fast procedures have been reduced to three days, and the asylum seeker who not
granted their refugee status in three day will send back to the origin country or to Turkey
refugee camp (Senada, 2017).

Secondly, Hungary is using their legal basis to rule how the asylum seeker applying for the
refugee status, and securing its border. Unless the petitioner is already legitimately residing
in Hungary, asylum petitions can only be made in transit zones at the border (Government
of Hungary, 2019). Asylum seekers will be detained in transit zones for the duration of the
asylum proceedings, with no legal basis for detention or judicial remedies (Government
of Hungary, 2020). All vulnerable people and unaccompanied asylum seekers above the
age of 14 are automatically detained in transit zones. The asylum procedure is a single
mechanism that considers all requests for international protection. There are two occasions
in the technique. The NDGAP (National Directorate-General for Aliens Policing) conducts
an administrative procedure in the first instance (Government of Hungary, 2019). The
second instance is a judicial review procedure carried out by Regional Courts that are not
asylum experts. In addition to the conventional method, an inadmissibility procedure and
an accelerated procedure are available. Finally, Hungary’s legal framework allows it to
build a “legal fortress” in order to decrease the number of asylum seekers and refugees on
its territory.

Seeking the Exit Strategy: From GCR as the Pathway, to Refugee Law

Based on the previous analysis, Indonesia’s refusal to sign the 1951 Refugee Convention
and 1967 Protocols can be inferred if the “hard law”, which is the convention, is put
under too much pressure in comparison to the national relevance, and is irrelevant to
the Indonesian situation. Indonesia is a large country with over 13,000 islands, 170 inter-
national airports and seaports, and thousands of kilometres of land border, which is in stark
contrast to several European countries, which are small and manageable. Thus, one option
is to make the case for adopting non-binding rules to protect vulnerable migrants, but first
highlight the flaws in the present quo that a soft law framework would seek to address.
GCR stands for Global Compact on Refugees, which is a United Nations framework
designed to provide a comprehensive approach to refugee situations. While the GCR can
be a useful tool for guiding refugee exit strategies, it is important to note that it is not
a one-size-fits-all solution, and countries must adapt it to their unique circumstances. That
being said, Indonesia could use the GCR as an exit strategy for managing refugees by
taking the following steps:

a) Comprehensive Refugee Response Framework (CRRF): The CRRF is a key element
of the Global Compact on Refugees, which aims to provide a comprehensive
and coordinated response to refugee situations. Indonesia has developed its own
version of the CRRF, known as the Comprehensive Plan of Action for Refugees and
Asylum Seekers (COPAS), which was launched in 2020. COPAS aims to promote
the self-reliance and integration of refugees and asylum seekers into Indonesian
society. It includes measures such as providing access to education and employment
opportunities for refugees, as well as support for their health and social welfare
needs.
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b) Responsibility Sharing: The Global Compact on Refugees emphasizes the need
for greater responsibility sharing among countries hosting refugees. Indonesia, as
a country that has been hosting refugees for many years, has called for greater
support from the international community in addressing the needs of refugees. In
2018, Indonesia hosted the International Conference on Rohingya Refugee Crisis,
which aimed to raise awareness about the plight of the Rohingya refugees and
mobilize support from the international community.

c¢) Protection of refugees: The Global Compact on Refugees calls for the protection
of the rights of refugees, including their right to seek asylum and to be free from
arbitrary detention. While Indonesia has signed the 1951 Convention relating to the
Status of Refugees and its 1967 Protocol, it has also been criticized for its policy of
indefinite detention of asylum seekers and refugees. In 2020, Indonesia passed a new
law on refugees and asylum seekers, which includes provisions for the protection
of their rights and the prevention of arbitrary detention. However, it remains to be
seen how effectively these provisions will be implemented in practice.

d) Sustainable solutions: The Global Compact on Refugees promotes the use of sus-
tainable solutions to refugee situations, including voluntary repatriation, local inte-
gration, and resettlement in third countries. Indonesia has taken steps to promote the
local integration of refugees and asylum seekers, including through the provision
of education and employment opportunities. However, it has also faced challenges
in implementing these solutions, particularly in the case of the Rohingya refugees,
many of whom are unable or unwilling to return to their home country of Myanmar.

In conclusion, Indonesia has taken some positive steps to implement the Global Compact
on Refugees, including the development of its own Comprehensive Plan of Action for
Refugees and Asylum Seekers. However, it also faces challenges in protecting the rights
of refugees and promoting sustainable solutions to refugee situations, particularly in the
case of the Rohingya refugees. It will be important for Indonesia to continue to work with
the international community to address these challenges and promote the self-reliance and
integration of refugees and asylum seekers in Indonesian society.

In addition to the 1951 Convention and its Protocol, there are other international and
regional instruments that provide legal protection for refugees, including the 1984 Carta-
gena Declaration on Refugees and the African Union Convention for the Protection and
Assistance of Internally Displaced Persons in Africa. The legal protection provided by
these instruments includes the principle of non-refoulement, which prohibits states from
returning refugees to a country where they may face persecution or other serious harm. It
also includes the right to seek asylum, the right to access basic services and to work, and
the right to be free from arbitrary detention.

However, the implementation of these legal protections remains a challenge in many
countries, including Indonesia. In Indonesia, asylum seekers and refugees have faced
challenges such as arbitrary detention, limited access to education and healthcare, and
discrimination. In conclusion, the Global Compact on Refugees builds upon existing
refugee law and international humanitarian law, including the 1951 Convention relating
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to the Status of Refugees and its 1967 Protocol. While these legal protections provide an
important framework for the protection of refugees, the implementation of these protec-
tions remains a challenge in many countries, including Indonesia. Further efforts are
needed to ensure that the rights of refugees and asylum seekers are fully protected and that
they are able to live in dignity and security.

V. Conclusion

Several observations may be drawn from a comparison of Indonesia’s humanitarian ap-
proach since its independence in 1945 and Hungary’s legal approach since its first significant
migration of refugees in 1215. In the humanitarian approach, the refugee determination
schemes are not clear, and are still dependent on the UNHCR RSD programs, potentially
trapping asylum seekers in Indonesia as a transit country without further action. Hungary,
on the other hand, is a country that takes a legal approach, such as rejecting and driving
asylum seekers who are not eligible for refugee status out of the country. The Hungary has
the ability to build a “legal fortress”, which will reduce the number of refugees. On the other
hand, with its “humanitarian” political response, Indonesia has a rapid number of asylum
seekers who entering their territory, and cannot make any legal actions, because no proper
legal basis can be used for the asylum seeker handling.

As non-signatory countries, the GCR is the best departure plan since it combines the inter-
national refugee convention with the needs of non-signatory countries. The GCR initiatives
are already in place to assist Rohingya refugees, and while they can provide basic human
rights such as shelter and food, they do not provide access to the labour market. Furthermore,
Indonesia need an asylum seeker law, particularly for the procedures described in this
research, such as the refugee detention process and the subsequent process when the
immigration detention facility can no longer handle them after ten years of incarceration.

References

AALCO. Asian-african legal consultative organization “final text of the aalco’s 1966
bangkok principles on status and treatment of refugees” as adopted on 24 June 2001 at
the aalco’s 40., Pub. L. No. ALLCO Bangkok Principles, 1 (2001).

AIDA. (2020). Country Report: Hungary. Geneva.

Aquinas, T., Susinto, M. (2021). Legal Consciousness of Community-Based Refugee Para-
legals in Greater Jakarta: Contestation In-Between.

Bahri, M. (2023). Between legal fortress and uncertainty: Comparative analysis of the
refugee Law frameworks in Hungary and Indonesia. In Zbornik radova Pravnog fakulteta,
Novi Sad (Vol. 57). https://doi.org/10.5937/zrpfns57-44287.

Bahri, M. T. (2021). Understanding The Pattern of International Migration: Challenges in
Human Right Protection. Jurnal Hukum UNISSULA, 38(2), 24. Retrieved from http://dx.
doi.org/10.26532/jh.v38i2.21337.

Bettina Jakobsen. (2018). The Facility for Refugees in Turkey: helpful support, but improve-
ments needed to deliver more value for money. 287(27), 30-51. Retrieved from https://
www.eca.europa.eu/Lists/ECADocuments/SR18_27/SR_TRF_EN.pdf.



262 C. Suyastri, M. T. Bahri: Between Legalities and Humanities in Refugee Policy:
A Comparative Analysis of Indonesia and Hungary Exit Strategy Refugee Crisis

Casella, A. (2016). Managing the “Boat People” Crisis: The Comprehensive Plan of Ac-
tion for Indochinese Refugees (No. 1). Retrieved from https://www.ipinst.org/wp-content/
uploads/2016/10/1610-Managing-the-Boat-People-Crisis.pdf.

Convention, T. G. Directive 2011/95/EU of the European Parliament and of the Council of
13 December 2011 on standards for the qualification of third-country nationals or stateless
persons as beneficiaries of international protection, for a uniform status for refugees or fo.,
Pub. L. No. Directive 2011/95/EU, EU Immigration and Asylum Law: A Commentary 9
(2016).

Council of the European Union. Directive 2013/32/EU of the European Parliament and of
the Council of 26 June 2013 on common procedures for granting and withdrawing inter-
national protection (recast)., Pub. L. No. DIRECTIVE 2013/32/EU, Official Journal of the
European Union 60 (2016).

Crawley, H., Duvell, F., Jones, K., MCMahon, S., Sigona, N. (2018). Unravelling Europe’s
‘migration crisis’ (1st ed.). Bristol University Press. https://doi.org/10.2307/j.ctt1xp3vrk.
Csiki, T. (2022). The Immigration of Galician Jews to Hungary in the Age of the Austro-
Hungarian Monarchy, 1867-1914. Studia Historyczne, 62(4(248)), 43-61. https://doi.org/
10.12797/sh.62.2019.04.03.

Dewansyah, B., Dramanda, W., Mulyana, 1. (2017). Asylum Seeker in the Non-Immigrant
State And The Absence of Regional Asylum Seekers Mechanism: A Case Study of Rohin-
gya Asylum Seeker in Aceh-Indonesia and ASEAN Response. Indonesia Law Review,
7(3), 341. https://doi.org/10.15742/ilrev.v7n3.373.

Directorate General of Immigration. Regulation of the Directorate General of Immigration
Number: IMI-1489.UM.08.05/2010., Pub. L. No. IMI-1489.UM.08.05/2010, 1 (2010).
ECRE. (2018). UNHCR Urges States to Create Safe Passages — Less than 5% of Reset-
tlement Needs Met in 2018. Retrieved February 26, 2023, from ECRE Weekly Bulletin
website: https://ecre.org/unhcr-urges-states-to-create-safe-passages-less-than-5-of-reset-
tlement-needs-met-in-2018.

Eggenhofer-Rehart, P. M., Latzke, M., Pernkopf, K., Zellhofer, D., Mayrhofer, W., Stey-
rer, J. (2018). Refugees’ career capital welcome? Afghan and Syrian refugee job seekers in
Austria. Journal of Vocational Behavior, 105 (January), 31-45. https://doi.org/10.1016/j.
jvb.2018.01.004.

EUAA. (2022). Asylum Report 2022. Brussels. https://doi.org/10.2847/500804.
European Parliament. Regulation (EU) No. 603/2013 of the European Parliament and of
The Council of 26 June., Pub. L. No. 603/2013, EU Immigration and Asylum Law (Text
and Commentary): Second Revised Edition 429 (2015).

European Parliament. (2020). Dublin Regulation on international protection applications
— European Implementation Assessment. Retrieved from https://www.europarl.europa.eu/
RegData/etudes/STUD/2020/642813/EPRS_STU(2020)642813_EN.pdf.

European Stability Initiative. (2017). The Refugee Crisis through Statistics. Berlin. Re-
trieved from http://www.esiweb.org/pdf/EST — The refugee crisis through statistics — 30 Jan
2017.pdf.

Frank, T. (2012). Approaches to Interwar Hungarian Migrations, 1919-1945. The Hungar-
ian Historical Review, 1(3), 337-352.



DANUBE, 15(3), 237-265, DOI: 10.2478/danb-2024-0014 263

Frank, T. (2016). Migrations in the Hungarian History. Retrieved March 11, 2023, from
Hungarian Review website: https://hungarianreview.com/article/20160114_migrations_in
_hungarian_history_part_i.

Government of Hungary. Act LXXX of 2007 on Asylum., Pub. L. No. Act LXXX of 2007,
2007 The Unitarian Controversy, 1819—1823 9 (2019).

Government of Hungary. Government Decree No. 233/2020., 2020 § (2020).

Hoffmann, T., Gardos-Orosz, F. (2022). Populism and Law in Hungary — Introduction to
the Special Issue. Review of Central and East European Law, 47(1), 1-11. https://doi.org/
10.1163/15730352-bjal0058.

Indonesia, C. (2022). 119 Pengungsi Rohingya Kembali Mendarat di Aceh Utara. Re-
trieved December 19, 2022, from CNN Daily News website: https://nusantara.rmol.id/read/
2022/11/16/554100/119-pengungsi-rohingya-kembali-mendarat-di-aceh-utara.

Indonesia, R. Indonesia Law No. 37/1999 about Foreign Affairs., Pub. L. No. 37/1999,
Lembaran Negara RI 1 (1999).

Janmyr, M. (2019). The 1951 Refugee Convention and Non-Signatory States: Charting
a Research Agenda. International Journal of Refugee Law, 33(2), 188-213. https://doi.org/
10.1093/ijrl/eeab043.

Juhész, A., Hunyadi, B. (2015). Focus on Hungary: Refugees, Asylum and Migration Focus
on Hungary: Refugees, Asylum and Migration HEinricH-Boll-Stiftung. Prague.

Kallius, A. (2017). The East-South Axis: Legitimizing the “Hungarian Solution to Migra-
tion”. Revue Européenne Des Migrations Internationales, 33(2-3), 133—155. https://doi.
org/10.4000/remi.8761.

Kaufmann, D. (2021). Debating responsibility-sharing: An analysis of the European Parlia-
ment’s debates on the Common European Asylum System. European Policy Analysis, 7(1),
207-225. https://doi.org/10.1002/epa2.1087.

Kiss, E. (2016). “The Hungarians Have Decided: They Do Not Want Illegal Migrants”
Media Representation of the Hungarian Governmental Anti-Immigration Campaign. Acta
Humana, (6), 45-77.

Kneebone, S., Missbach, A., Jones, B. (2021). The False Promise of Presidential Regula-
tion No. 125 of 2016? Asian Journal of Law and Society, 8(3), 431-450. https://doi.org/10.
1017/als.2021.2.

Liliansa, D., Jayadi, A. (2015). Should Indonesia Accede to The 1951 Refugee Convention
and Its 1967 Protocol? Indonesia Law Review, 5(3). https://doi.org/10.15742/ilrev.v5n3.
161.

Mathew, P., Harley, T. (2016). The Common European Asylum System. In Refugees, Re-
gionalism and Responsibility. Brussels. https://doi.org/10.4337/9781782547297.00015.
Missbach, A. (2013). Waiting on the islands of ‘Stuckedness’. Managing asylum seekers
in island detention camps in Indonesia from the late 1970s to the early 2000s. ASEAS —
Austrian Journal of South-East Asian Studies, 6(2), 281-306. Retrieved from https://www.
tde-journal.org/index.php/aseas/article/view/2583.

Missbach, A. (2017a). Accommodating asylum seekers and refugees in Indonesia: From
immigration detention to containment in “alternatives to detention”. Refuge, 33(2), 32—44.
https://doi.org/10.7202/1043061 ar.



264 C. Suyastri, M. T. Bahri: Between Legalities and Humanities in Refugee Policy:
A Comparative Analysis of Indonesia and Hungary Exit Strategy Refugee Crisis

Missbach, A. (2017b). Accommodating Asylum Seekers and Refugees in Indonesia. Refuge:
Canada’s Journal on Refugees, 33(2), 32—44. https://doi.org/10.2307/48649576.
Missbach, A. (2019). Asylum seekers’ and refugees’ decision-making in transit in Indone-
sia: The need for in-depth and longitudinal research. Bijdragen Tot de Taal-, Land- En
Volkenkunde, 175(4), 419-445. https://doi.org/10.1163/22134379-17504006.

Mixed Migration Center. (2021). A Transit Country No More. Copenhagen, Denmark. Re-
trieved from https://mixedmigration.org/wp-content/uploads/2021/05/170_Indonesia_Tran-
sit_Country_No_More_Summary_Report.pdf.

Moldovan, C. (2016). The Notion of Refugee. Definition And Distinctions. In CES Work-
ing Papers.

Nagy, B. (2016). Special Issue Constitutional Dimensions of the Refugee Crisis Hungarian
Asylum Law and Policy in 2015-2016: Securitization Instead of Loyal Cooperation.
German Law Journal, 17(6), 1033-1081.

Nations, U. Universal Declaration of Human Rights (UDHR) 1948., 4 UN High Commis-
sioner for Human Rights § (1948). New York: UN High Commissioner for Human Rights.
Nugroho Adhi, P., Agung, I. G. P, Gitareja, B. (2021). Challenge and Opportunity to Im-
plement the Right to Education for Child Refugees in Indonesia. Proceedings of the Ist
International Conference on Law and Human Rights 2020 (ICLHR 2020), 549(Iclhr 2020),
54-62. https://doi.org/10.2991/assehr.k.210506.009.

Oderkerk, M. (2015). The Need for a Methodological Framework for Comparative Legal
Research — Sense and Nonsense of »Methodological Pluralism« in Comparative Law.
Rabels Zeitschrift Fiir Ausldndisches Und Internationales Privatrecht, 79(3), 589. https://
doi.org/10.1628/003372515x14339403063927.

Oktaviana, T., Faraswacyen, D. G. L. (2020). Kebijakan Pemerintah Indonesia dalam Perat-
uran Presiden Nomor 125 Tahun 2016 Terkait Penanganan Pengungsi Luar Negeri. Budi
Luhur Journal of Contemporary Diplomacy, 4(2), 161-172. Retrieved from https://www.
unhcr.org/id.

OMCT. (2018). Hungarian authorities to criminalise humanitarian assistance to migrants.
Retrieved February 27, 2018, from SOS Torture Network website: https://www.omct.org/
en/resources/urgent-interventions/hungarian-authorities-to-criminalise-humanitarian-
assistance-to-migrants.

Parliament, T. H. E. E., Council, T. H. E., The, O. F., Union, E. Directive 2013/33/EU of
the European Parliament and of the Council of 26 June 2013 laying down standards for
the reception of applicants for international protection., Pub. L. No. Directive 2013/33/EU,
EU Immigration and Asylum Law: A Commentary 96 (2016).

Prabaningtyas, R. A. R. F. (2019). Indonesia and The International Refugee Crisis: The
Politics of Refugee Protection. Journal of Indonesian Social Sciences and Humanities,
9(2), 131-146. https://doi.org/10.14203/jissh.v9i2.152.

Rahmat, A. N. (2020). Realisme Dalam Kebijakan Penolakan Pengungsi Dan Migran Oleh
Hungaria Tahun 2015-2018. Jurnal Dinamika Global, 5(01), 47-64. https://doi.org/10.36-
859/jdg.v5i1.192.

Republic of Indonesia. (1945). The 1945 Constitution of the Republic of Indonesia.



DANUBE, 15(3), 237-265, DOI: 10.2478/danb-2024-0014 265

Republic of Indonesia. Indonesia Law No. 6 /2011 on Immigration., 6 Lembaran Negara
RI § (2011).

Senada, S. S. (2017). The Relocation of Refugees in the European Union. (September), 10.
Retrieved from https://bib.irb.hr/datoteka/914374.The_Relocation_of_Refugees.pdf7%0A-
http://library.fes.de/pdf-files/bueros/kroatien/13787.pdf

Sihaloho, M. J. (2019). Anggota DPR Setuju Indonesia Tak Ratifikasi Konvensi Pengungsi,
Ini Alasannya (Members of Parliament Agree that Indonesia Has Not Ratified the Refugee
Convention, Here’s the Reason). Retrieved December 21, 2022, from Berita Satu Portal
website: https://www.beritasatu.com/nasional/568313/anggota-dpr-setuju-indonesia-tak-
ratifikasi-konvensi-pengungsi-ini-alasannya.

Sola, A. (2018). The 2015 Refugee Crisis in Germany: Concerns About Immigration and
Populism. SSRN Electronic Journal, (966). https://doi.org/10.2139/ssrn.3169243.
Stepper, P. (2016). The Visegrad Group and the EU agenda on migration: A coalition of the
unwilling? Corvinus Journal of International Affairs, 1(1), 1. Retrieved from https://jour-
nals.lib.uni-corvinus.hu/index.php/cojourn/article/view/27.

Suyastri, C., Bahri, M. T., Marhadi, M. (2023). Legal Gap in Refugee Protection in Non-
Signatory Countries: An Evidence from Indonesia. Danube, 14(3), 193-214. https://doi.
org/10.2478/danb-2023-0012.

Syahrin, M. Alvi. (2019). Diskursus Skema Pengawasan Pengungsi Setelah Penerbitan
Peraturan Presiden Nomor 125 Tahun 2016 Tentang Penanganan Pengungsi Dari Luar
Negeri Dalam Perspektif Keimigrasian. Jurnal llmiah Kajian Keimigrasian, 2(1), 71-84.
Syahrin, Muhammad Alvi, Wiraputra, A. R., Aji, K. P. (2022). Indonesian Legal Policy in
Treating International Refugees Based on Human Rights Approach. Law and Humanities
Qurterly Reviews, 1(4), 41-55. https://doi.org/10.31014/ai0r.1996.01.04.41.

Tobing, D. H. (2021). Connecting the Obligation Gap: Indonesia’s Non-Refoulement Re-
sponsibility Beyond the 1951 Refugee Convention. Asian Journal of Law and Society,
8(3), 521-535. https://doi.org/10.1017/als.2021.7.

UNHCR. Statute of the Office of the United Nations High Commisioner for Refugees.,
Pub. L. No. GENERAL ASSEMBLY RESOLUTION 428 (V) OF 14 DECEMBER 1950,
13 International Humanitarian Law Series 1 (1950).

UNHCR. (2016). Indonesia Factsheet February 2016. Retrieved from www.unhcr.org.
UNHCR. (2020). Global Trends Forced Displacements in 2020. Denmark.

UNSW. (2018). THE 1967 PROTOCOL. Sydney.

Weber, B. (2017). The EU-Turkey Refugee Deal and the Not Quite Closed Balkan Route.
Friedrich Ebert Stiftung, (June), 23.

WHO Regional Office for Europe. (2016). Joint report on a mission of the Hungarian
Ministry of Human Capacities and the WHO Regional Office for Europe. Retrieved from
http://www.euro.who.int/__data/assets/pdf_file/0016/317131/Hungary-report-assessing
-HS-capacity-manage-sudden-large-influxes-migrants.pdf?ua=1.

Widyawati, A. (2017). Handling Policies of Asylum Seekers In Indonesia. South East Asia
Journal of Contemporary Business, Economics and Law, 12(4), 9—-17.



